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LOWER-CANADA  REPORTS. 


DÊCI8I0K8  DES  TRIBUHAOX  DO  BA8-CAHADA. 


SUPERIOR  COURT.— MONTREAL. 

\ 

Before  Vanfèlson  and  Mondêlet,  Justices. 

No.  255  C  Murray,  es  qua Plaintiff, 

of       <                                        vs. 
1851.    (GoRMAir, Defendant. 


Held,  that  in  an  action  brought  by  a 
Tutor  to  a  Minor,  it  is  essential  that  the 
declaration  contain  an  allegation  that  the 
appointment  of  the  said  Tutor,  or  a 
memorial  of  such  appointment,  has  been 
enregiBtered. 


Juffé,  que  dans  une  action  portée  ]>ar 
un  Tuteur  à  un  Mineur,  il  est  essentiel 
que  la  déclaration  contienne  un  allégué, 

2ue  Pacte  de  tutelle,  ou  un  soBamaire 
'icelui,  a  été  enregistré. 


Judgment  27th  May,  1851. 


Action  brought  by  a  Tutor  to  a  Minor,  in  his  said  quality, 
against  the  Defendant,  as  Testamentary  Executor  of  the 
will  of  one  Patrick  O'Reilly,  to  render  an  account. 

The  declaration  alleged  the  appointment  of  the  Plaintiff  as 
Tutor  on  the  25th  April,  1848,  but  there  was  no  allegation, 
that  the  appointment  had  been  enregistered. 

The  Defendant  thereupon  demurred,  on  the  ground  that 

the    declaration  contained  no    allegation  either  that  the 
1» 


appointment  of  the  Plaintiff  as  Tutor,  or  a  memorial  of  such 
appointment,  had  been  enregistered  in  the  manner  prescribed 
by  the  24th  section  of  the  Registry  Ordinance. 

The  following  is  the  Judgment  :  ^^  Considering  that  in  and 
by  the  24th  section  of  the  Ordinance  4  Vict.  c.  SO,  no  action 
can  be  brought  or  maintained  in  the  Courts  of  this  Country,  in 
the  name  or  on  the  part  of  any  Tutor  or  Guardian  to  a  Minor  or 
Minors,  until  after  a  memorial  of  the  appointment  of  such 
Tutor  shall  have  been  registered  in  the  manner  prescribed  by 
the  said  Ordinance  ;  considering  that  it  is  essential  that  the 
registration  of  the  appointment  of  such  Tutor  should  be 
alleged  in  the  said  Tutor's  declaration,  and  namely,  should 
have  but  hath  not  been  so  alleged  in  this  cause  :  consider- 
ing therefore,  that  the  Plaintiff  as  such  Tutor  hath  not  shewn, 
in  and  by  his  said  declaration,  that  he  hath  such  right  of  action 
as  aforesaid, — ^the  Court  maintains  the  said  Defendant's 
défense  en  droii^  and  doth  dismiss  the  Plaintiffs  action  with 
costs,  saving  to  the  Plaintiff  his  recourse  as  he  may  be  ad- 
vised." 

Drummond  and  Loranokr,  for  Plaintiff. 
Day,  for  Defendant. 


BANC  DE  LA  REINE,  >  distriCT  DE  MONTRÉAL. 

BN     APPXL,  ) 

Présents  :  Rolland,  Panbt  et  Aylwin,  Juges. 

(Wilson Appelantj 

I86L]  et 

(  Atkinson, Intimé.   (1), 


Jugéi  qu'il  n'ett  pas  nécessaire  d'enre- 
sistrer  un  contrat  de  vente  postérieur  à 
la  mise  en  force  de  l'Ordonnance  4e 
Vict  ch.  90,  pour  conserver  au  vendeur 
ion  privilège  de  Bailleur  de  Fonds. 


Held,  that  the  registration  of  adeedot 
sale  subsequent  to  the  coming  into  force 
of  the  Ordinance  4  Vict  oh.  SO.  is  not 
required  to  preserve  the  privilege  of 
Baittmr  de  Andi. 


Jugement  le  11  octobre,  1851. 

Il  s'agissait  en  cette  cause  d'une  contestation  sur  un  ordre 
de  collocation.  L'Intimé,  (Bailleur  de  Fonds  de  l'immeuble 
dont  le  prix  était  à  distribuer,)  sur  une  vente  d'icelui  faite 
sous  seing  privé  en  date  du  7  décembre  1844,  était  par  le 
Rapport  du  Greffier,  colloque  par  préférence  à  l'Opposant, 
créancier  hypothécaire,  qui  avait  fait  inscrire  son  hypothèque 
au  Bureau  d'Enregistrement.  Ce  dernier  contesta  l'ordre,  et 
la  Cour  Supérieure,  à  Québec,  le  14  octobre  1850,  prononça 
le  jugement  qui  suit  : 

**  Seeing  that  the  said  claim  of  the  said  Atkinson,  is  a 
^^  privileged  claim  for  the  price  of  real  estate  sold  subsequently 
"  to  the  coming  into  effect  of  the  Provincial  Ordinance  4  Via. 
^'  ch.  SO  ;  considering  that  for  the  effectual  registration  of 
*^  any  class  of  privileged  claims,  it  is  essentially  necessary 
"  that  a  time  should  be  limited  vdthin  which  such  claims,  if 
"  registered,  should  have  full  force  and  effect  ;  considering 
^^  that  the  Legislature  have  not  limited  any  time  for  the 
**  registration  of  the  privileged  claims  of  vendors  of  real  estate, 
"  resulting  from  deeds  of  sale  executed  after  the  coming  into 


(1)  Cette  cause  est  la  même  que  celle  rapportée  au  1  Vol.  des  Décisions  des  T. 
en  B.  C,  p.  5,  sous  le  nom  de  Shaw  et  Lenirgy. 


"  effect  of  the  said  Provincial  Ordinance,  and  therefore  that 
^^  it  cannot  be  presumed  that  the  Legislature  intended  the  last 
"  mentioned  class  of  privileged  claims  should  be  subject  to 
"  the  formality  of  registration,  or  that  the  holders  of  the  last 
**  mentioned  class  of  privileged  claims  should  be  exposed  to 
"  the  loss  of  those  claims  for  the  inobservance  of  a  formality, 
".for  the  oDservance  of  which  the  law  has  not  afforded  any 
"  effectual  means,  doth  dismiss  the  contestation,  &c." 

,  Cette  décision,  soumise  à  la  Cour  d'Appel,  y  fut  maintenue 
par  la  majorité  de  la  Cour  (Aylwin,  Juge,  diMen^ten^fi)  sauf 
quelque  différence  dans  les  considérants.  Voici  les  termes 
du  jugement  de  la  Cour  du  Banc  de  la  Reine  : 

"  The  Court,  &c.,  considering  that  the  Vendor's  privilege, 
"  as  claimed  in  the  present  case,  is  based  on  a  right  of  quasi 
"  retention,  which  by  law  secures  to  him  the  payment  of  the 
"  price,  which  right  as  baiUeur  de/onda^  recognized  by  former 
**  Jurisprudence,  is  not  affected  by  the  Ordinance  invoked 
"  against  him,  and  that  a  different  interpretation  from  that  of 
"  the  Court  below,  would  be  prejudicial  beyond  the  intention 
**  of  the  law,  as  it  would  expose  the  Vendor  to  the  loss  of  his 
"  privilege,  which  the  law  evidently  purports  to  recognize  : 
"  It  is  hereby  adjudged  that  the  Judgment  appealed  from, 
"  to  wit,  the  Judgment  rendered  in  this  cause  by  the  Sape- 
"  rior  Court  of  Lower  Canada,  on  the  fourteenth  day  of 
"  October,  one  thousand  eight  hundred  and  fifty,  in  the  City 
"  of  Quebec,  be  and  the  same  is  hereby  affirmed  with 
"costs  (2)." 

Ross  et  McCoRO,  pour  l'Appelant. 
Stuart  et  Vannovous,  pour  l'Intimé. 

(2)  See  L.  C.  Reports,  Vol.  l.p.  6. 

By  referring  to  the  first  volume  of  the  Lower  Canada  Reports,  p.  5,  it  will 
be  seen  that  the  judgment  of  the  Court  below  was  concurred  m  by  Chief  Justice 
BowsN  and  Mr.  Justice  Meredith,  (Mr.  Justice  Duval  dissenting.)  So  that 
in  each  Court,  the  judgment,  in  this  important  matter,  was  rendered  by  two 
against  one.    The  Chief  Justice  of  the  Province»  Sir  James  Stuart,  Baronet» 


COUR  SUPÉRIEURE.— QUÉBEC, 

Présents  :  Bowxn,  Jnge-^en-Chef,  et  Duval,  Juge. 

No.  878  C  Brochu, , Demandeur^ 

de       }                                    vs. 
1851.     (  FrrzBACK  et  AL ^  Péfendeurs. 

L'acquéreur  d'un  Immeuble,  qui  n'a  |  The  purchaaer  of  an  Tmmoveable 
eu  ni  la  tradition  ni  U  poaMMbUy  oe  peut  I  property ,  who  has  neitiier  had  aeizin  m 
porter  l'action  pétitoire.  j  ponemon,  cannot  maintain  the  petitory 

I  action. 


Jugement  le  29  décembre,  1851. 

Le  Demandeur  avait  porté  Paction  pétitoire  contre  les 
Défendeurs.    Il  alléguait  dans  son  action  être  le  légitime 

propriétaire  d'un  lot  de  terre  situé  dans  la  seigneurie  Pachot, 

. . f 

bas  not  yet  been  called  upon  judicially  to  give  hla  opinion  upon  this  point.  In 
the  Circuit  Court  of  Kamouraska^  Mr.  Tabch^aeau,  Circuit  Judge,  adopted 
the  opinion  of  the  dissenting  Judges,  (Ditval  and  Atlwin,)  and  dSmissed  an 
hypothecary  action  by  a  Vendor  or  BaUUur  de  Ibndi,  because  his  title,  (subse- 
quent to  the  Ord.  4,  V.  C.  30,)  had  not  been  registered  ;  but  that  judgment  was 
subsoquently  reversed  upon  an  apiieal  to  the  Superior  Court,  at  Quebec,  by 
Chief  Justice  Bowsn  aiid  Mr.  Justice  Msrsdith.  ^1)  The  Members  of  the 
Superior  Court  sitting  at  Montreal,  or  at  least  the  majority  of  them,  concur  in 
the  opinion  entertained  by  the  majority  of  the  membc»  of  the  Superior  Court, 
at  Quebec,  and  tbere  the  question  is,  now,  no  more  allowed  to  be  mooted.  In 
ftvor  of  tbia  doctrine,  will  also  be  found,  in  the  3.  V.  of  la  JRevue  de  Légis.  p. 
66,  a  judgment  rendered  at  Three  Rivers,  in  October,  1847,  in  a  cause  No.  412, 
Heaven,  a  Bankrupt,  Patton,  Appellant,  and  Buchanan,  Respondent,  by  the 
late  Mr.  Justice  Bsdabd,  Mr.  JusUce  Mondslxt,  D.  ,  and  Mr.  Justice  Gaibdnsb. 
Nevertheless,  it  must  be  said  that  this  is  still  a  vexed  question,  and  one  requiring 
perhaps  the  intervention  of  the  Legislature.  It  embraces  a  large  number  of  cases, 
wherein  the  publicity  of  a  privilege  is  dispensed  with.  It  is  true  that  in  France 
the  Courts  and  the  Commentators  have  given  the  same  interpretation  to  the  Ait. 
2106,  of  the  Code,  which  is,  in  that  respect,  similar  to  our  Provincial  Ordinance. 
It  is  but  ri^t,  that  a  Vendor  should  have  a  reasonable  delay  to  register,  and  it 
would  be  unfidr,  that  a  mortgage  or  hypothec,  created  by  the  Purchaser,  and 
inscribed  at  tiie  moment  of  ti^e  inircbase,  should  deprive  tbe  Vendor  of  his  privi* 
lege  ;  but  there  seems  to  be  no  legitimate  reason  for  giviilg  him  an  indefinite  dielay 
to  register,  and  to  allow  him  to  keep  secret  his  privilege,  as  long  as  he  wishes, 
when  such  demur  cannot  be  but  the  result  of  neglect  or  oad  fiuth.  The  policy  of 
the  law  in  this  respect  has  been  much  questioned,  in  France,  by  writers  of 
the  highest  authority. 

(1)  Pepin,  Applt.  and  Routier,  Respt,  No.  482  of  1851,  S.  C.  Q^— Judgment 
dthJune,  1851. 
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en  vertu  d'un  titre  de  concession  qui  lui  en  avait  été  consenti 
le  9  août,  1848,  par  les  Dames  Drapeau,  propriétaires  de 
cette  seigneurie  ;  et  que  dès  avant  la  passation  de  ce  titre, 
il  avait  eu  la  possession  de  ce  lot  depuis  l'année  1838, 
jusqu'au  mois  de  mai,  1847  ;  enfin,  qu'en  vertu  de  son 
contrat  de  concession,  il  avait  voulu  prendre  possession  de 
ce  lot,  mais  en  avait  été  empêché  par  les  Défendeurs,  qui  le 
détenaient  injustement  :  les  conclusions  étaient  les  conclu- 
sions ordinaires  de  l'action.  A  cette  action  les  Défendeurs 
plaidèrent,  entre  autres  moyens,  que  le  Demandeur  n'avait 
jamais  eu  la  tradition  et  possession  de  l'inuneuble  en  contes- 
tation, et  que  conséquemment  il  ne  pouvait  porter  l'action 
pétitoire. 

* 
La  preuve  établit  qu'en  effet  le  Demandeur  n'avait  jamais 

eu  la  possession  légale  de  cet  immeuble,  si  ce  n'est  une 
occupation  passagère  et  sans  titre  plusieurs  années  aupara- 
vant^ Quant  à  la  propriété  et  à  la  possession  dans  les 
seigneurs^  auteurs  du  Demandeur,  elles  étaient  prouvées 
d'une  manière  incontestable.  Le  Demandeur  cita  ^^  Bowen 
et  Ayre,  R.  de  Légis.  Vol.  2,  p.  102.— et  Stuaxt  et  Ives,  L. 
C.  Rep.  p.  193. 

La  Cour  renvoya  l'action  du  Demandeur,  sur  le  principe 
qu'il  n'avait  jamais  eu  tradition  de  l'immeuble  réclamé. 

Le  jugement  est  comme  suit  : 

La  Cour  considérant  que  lors  de  la  concession  faite  au 
Demandeur  par  les  héritiers  Drapeau,  le  9  août,  1848,  le 
lot  réclamé  était  et  avait  été  pendant  plusieurs  années  en  la 
possession  des  Défendeurs  ;  et  considérant  que  le  Demandeur 
n'a  pas  obtenu  des  héritiers  Drapeau,  tradition  du  dit 
emplacement,  et  que  la  simple  convention  contenue  dans  le 
dit  contrat  de  concession,  non  suivi  de  tradition,  n'a  pu 
transférer  au  Deipandeur  le  domaine  de  propriété  du  dit  lot. 
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et  qu'à  Toison  de  ce  défaut  de  tradition  le  Demandeur  n'était 
pas  propriétaire  du  dit  lot,  au  temps  de  l'institution  de 
l'action,  déboute  le  Demandeur  de  son  action.  (1) 

Casault  et  Lanolois,  pour  le  Demandeur. 
PSBBAUI.T,  pour  le  Défendeur. 


SUPERIOR  COURT.— MONTREAL. 

Before  Day  and  Mondelet,  Justices. 

No.  1016  (  Burroughs, Ex  patie^ 

of       <                                       and 
1851.     (  DiYKRs, Opposants, 


Held,  that  a  contestation  to  sepmte 

and  distinct  items  of  collocation  in  a 
report  of  distribution,  interesting  diffe- 
rent parties,  cannot  be  raised  in  one  and 
the  same  paper,  and  that  copies  must  be 
served  on  the  parties  whose  claims  are 
contested  :  the  eight  days  within  which 
a  contestation  is  required  to  be  filed  are 
■pt  juridical  dayi. 


Jugé,  aoe  la  contestation  d'un  rapport 
de  cQstribution,  quant  à  des  items 
distincts  et  sépares  ayant  rapport  à 
différentes  parties,  ne  peut  être  ^te 
par  une  seule  et  inême  contestation,  et 
que  copies  de  telle  contestation  doivent 
être  signifiées  aux  parties  dont  les 
réclamations  sont  contestées  :  les  huit 
jours  dans  lesquels  une  contestation  doit 
être  filée  ne  sont  pas  huit  jours  juri- 
diques. 


Judgment  the  aist  October,  1851. 

In  this  case,  a  motion  was  made  to  reject  a  contestation, 
filed  by  a  party  named  Lafiramboise,  to  a  Report  of  distribu- 
tion, on  the  grounds  that  the  said  contestation,  in  one  and  the 
same  paper,  raised  a  contestation  to  three  separate  and  distinct 


(1)  Les  autorités  suivantes  Airent  citées  par  Duval,  Jufe  : 
Pothier,  T.,  de  la  Propriété,  No.  245.— Pothier,  Obi.  No.  152.— Troplong, 
Vente,  No.  38.— Toullier,  4  V.  No.  dd.— Merlin,  Rép.  Vbo.  Tradition.— Duranton, 
10  VoL,  No.  425.— Idem,  4  V.  No.  226.— Fonmaur,  L.  et  V.  No.  627.— Pothier, 
Vente,  Nos.  318,  319,  62,  320.— Q.  B.  R.  Gugy  vs.  Valin. 
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items  of  collocation,  interesting  three  distinct  and  different 
parties  ;  and  that  the  said  contestation  had  not  been  served 
upon  any  of  the  parties  whose  collocations  had  been  con- 
tested, and  particularly  the  party  moving. 

At  the  argument,  stress  was  laid  by  the  counsel  for  the 
contesting  party  on  the  fact  that  whereas  the  Rules  of  practice 
for  l^e  District  of  Three-Rivers  and  St.  Francis  specially 
require  a  copy  of  the  contestation  to  be  served  on  the  interested 
party,  no  such  proceeding  is  required  by  the  general  Rules  of 
practice,  which  are  silent  on  the  point. 

Both  grounds  were  maintained,  and  the  motion  granted, 
the  Court  observing  that  these  contestations  must  be  served. 

In  the  same  case,  a  motion  was  made  to  reject  a  contestation 
filed  by  Jacob  Dewitt,  on  the  ground  that  it  had  been  filed, 
on  the  ninth  day  after  the  posting  up  of  the  report  in  the 
Prothonotary's  Office,  the  Rule  of  practice  requiring  that  it 
should  be  filed  on  or  before  the  expiration  of  eight  days. 

It  was  contended,  contra^  that  the  days  intended  by  the  Rule 
of  practice  were  juridical  days,  and  that  one  day  being  a 
Sunday,  the  delay  did  not  expire  till  the  ninth  day,  when  the 
contestation  was  properly  filed. 

The  Court  granted  the  motion,  observing  that  the  Rule  of 
practice  did  not  say  juridical  days. 

Burroughs,  for  Opposant  ; 
Lafrenaye,  for  Laframboise,  and 
Cherrier  &  DoRioN,  for  Jacob  Dewitt. 
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IN  THE  SUPERIOR  COURT. 

Before  Smith,  Vaitfblson  and  Mondelbt,  Justices. 

No.  1284  (Clarke, ^ PUzitUiffy 

of        }                                        vs. 
1851.     (  Clarke  &   al, Dqfendants.^ 


Held,  that  the  certificate  of  a  Notary, 
as  to  the  state  of  mind  of  a  party  at  the 
time  of  making  her  will,  that  she  was 
Kdne  d^entendement,  is  mere  matter  of 
style,  and  maybe  contradicted  by  parol 
evidence  ;  the  Notarjr  is  not  bound  to 
write  the  original  or  minute  of  the  same 
with  his  own  hand. 


Jugé,  que  le  certificat  dHmNotaire;' 
quant  à  l'état  mental  d'une  personne 
à  l'instant  où  elle  fait  son  testai 
ment,  qu'elle  était  saine  d'entendement, 
est  purement  de  style,  et  que  cet  énoncé 
peut  être  contredit  par  témoignage 
verbal  :  le  Notaire  qui  exécute  un 
testament  n'est  pas  tenu  d'écrire  l'ori- 
ginal ou  la  mmute  de  tel  testament  de 
sa  propre  main. 


Judgment  ISth  October,  1851. 

This  case  came  before  the  Court  upon  a  motion  to  revise 
a  ruling  given  at  the  Enquête. 

The  action  was  brought  to  set  aside  a  Will  on  the  ground 
of  suggestion,  and  as  being  made  by  the  testatrix  at  a  time 
when  she  was  not  saine  cP entendement. 

At  the  Enquête^  the  two  Notaries  by  whom  the  Will  was 
executed  were  brought  up  by  the  Plaintiff,  and  questions 
put  to  them  as  to  the  state  of  mind  of  the  testatrix  at  the 
time  of  making  her  will — whether  she  was  assisted  by  any 
and  what  papers  or  writings, — and  as  to  who  wrote  the 
original  or  minute  of  the  will.  These  questions  were  objected 
to,  and  the  objection  maintained  by  the  presiding  Judge. 

McKay,  for  Plaintiff. 

The  words  "  eaine  d? entendement ^^^  which  the  Notaries 
have  used  in  the  Will,  are  merely  technical,  destyle^  and  may 
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be  disproved  by  parol  evidence  ;  the  Ordinance  of  1667  does 
not  exclude  Notaries  from  being  witnesses  ;  by  the  question, 
"  Who  wrote  the  Original  of  the  Will?"  the  Plaintiff  does 
not  attack  any  declaration  of  the  Notaries  ;  the  law  does  not 
require  either  of  the  Notaries  to  write  the  will  :  according 
to  the  best  authorities,  where  fraud  is  alleged,  or,  as  in  this 
case,  fraud  and  suggestion,  a  great  latitude  is  allowed,  and 
even  Notaries  may  be  examined  as  witnesses.  (1)  * 

Cross,  canirà. 

Smith,  Justice  : — One  proposition  in  this  case  is,  whether  the 
certificate  of  a  Notary  as  to  the  state  of  mind  of  a  party,  can 
be  contradicted  by  parol  evidence.  The  Court  is  of  opinion 
that  it  can.  Then,  if  evidence  is  admissible  on  this  fact,  the 
question  comes  up,  are  the  Notaries  themselves  competent  as 
witnesses  ?  This  question  will  be  found  frilly  discussed  in  9 
Toullier,  Nos.  312,  313.  From  the  time  of  Danty,  up  to  the 
time  of  Toullier,  the  declaration  of  the  Notaries  as  to  the  state 
of  mind  of  a  party  was  regarded  as  mere  matter  of  style,  and 
susceptible  of  being  disproved  by  verbal  evidence.  All  the 
authorities  concur  on  this  point.  It  is  true  that  the  Chancellor 
d' Aguesseau,  took  a  different  view,  based  on  what  he  supposed 
to  be  public  policy,  but  Toullier  has  taken  up  the  arguments 
of  the  Chancellor,  and  conclusively  shewn  them  to  be 
unfounded.  The  Rule  as  established  by  Toullier,  Merlin, 
and  other  Jurists  is,  that  Notaries  are  competent  to  give 
evidence  where  what  they  testify  does  not  fell  within  the 
scope  of  what  they  are  bound  to  do  by  law.  Here  they  wen, 
not  bound  by  law  to  make  the  declaration  in  the  will  touching 
the  sanity  of  the  testatrix,  nor  were  they,  nor  either  of  them, 
bound  actually  to  write  the  original  will,  and  the  Judgment 
pronounced  at  Enquête^  must  be  over-ruled. 


(1)  Dcnisart,  verho  Notaire.— 9  Toullier,  Nos.  312  et  313.— Article  289,  Custom 
of  Paris  ;  Pothier,  Donations  Tests. 
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Vanfelson  and  Mondslst,  Justices,  concurred,  the  latter 
remarking  that  the  result  of  a  close  examination  of  the 
authorities,  had  led  him  to  change  the  opinions  formerly 
expressed  by  him  in  this  case  at  the  Enquête. 

McKay,  of  Counsel  for  Plaintiff. 
Cross,  Attorney,  for  Defendants. 


SUPERIOR  COURT.— MONTREAL. 
Before  Smith,  VAirFXLsoif  and  Mondklst,  Justices. 
No.  434(MoNKet  al, ^.Plaintiffs. 


of 
Î61.     ( 


vs. 


1851 


VioER, Defendant. 


Held,  that  under  the  Act  13  &  14 
Vict,  ch.  37,  sec.  15,  Advocates,  Dot 
practising,  are  not  liable  to  the  tax 
thereby  imposed  for  paying  reporters. 


Jngé,  que  sous  l'acte  de  la  13  et  14 
Vict,  chap.  37,  les  Avocats  qui  ne 
pratiquent  pas,  ne  sont  pas  tenus  au 
paiement  de  la  taxe  imposée  par  cet 
Acte,  pour  la  rétribution  des  rappor- 
teurs. 


Judgment  17th  December,  1851. 


This  cause  was  evoked  from  the  Circuit  Court.  The 
Defendant  who  was  formerly  an  Advocate  practising  in  the 
district  of  Montreal,  had  been  sued  by  the  Plaintiffs,  Protho- 
notaries  of  the  Superior  Court  for  Lower  Canada,  in  tfie 
district  of  Montreal,  for  the  sum  of  £1  5  0,  alleged  to  have 
been  due  by  the  Defendant  under  the  l5th  sedt.  of  the  Act  13 
ft  14  Vict,  ch.  37,  which  enacts  *^  that  in  aid  of  the  compila- 
tion  and  publication  of  the  decisions  of  the  Tribunahi  in 
Lower  Canada,  each  of  the  persons  hereinafter  designated 
and  residing  in  any  of  the  districts  above  mentioned,  sbmll 
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pay  in  each  year,  between  the  1st  October  and  the  81st 
December,  to  the  Prothonotaiy  or  Clerk  of  the  Superior  Court, 
in  the  district  in  which  he  shall  reside,  the  sum  of  £1  5  0 
currency,  to  wit  :  Ist  the  Judges  and  Prothonotaries  or  Clerks 
of  the  Court  of  Queen's  Bench,  the  Superior  Court,  and  the 
Circuit  Court:  2,  the  Advocates  and  Attorneys  :  3,  the 
Shçxiffa:  4,  the  Clerks  of  the  Peace,"  &c.  &c.  &c.  with  power 
to  the  Prothonotary  to  sue  for  the  same,  and  in  default  of 
payment  within  two  months  after  judgment,  then  the 
Advocate  in  default  to  cease  to  enjoy  the  right  of  practising 
his  profession,  in  any  of  the  Courts  of  Law  in  Lower  Canada, 
until  he  shall  have  satisfied  the  same." 

The  Defendant  pleaded,  that  he  had  for  a  long  time,  and 
even  previously  to  the  year  1828,  ceased  to  practise  at  the 
Bar  :  that  during  a  part  of  that  time  he  had  been  absent  from 
the  Province  on  public  business  ;  that  since  then  he  had  been 
a  member  of  the  Executive  and  Legislative  Councils,  and 
had  acted  as  a  Justice  of  the  Peace  at  the  Quarter  Sessions  : 
that  in  consequence  of  these  different  duties  and  offices, 
(charges)  he  had  become  incapacitated  from  practising  as  an 
Advocate  and  Attorney,  and  had  not  practised  as  such  since 
1888,  and  could  not  be  rendered  liable  to  a  tcpc  the  very 
nature  of  which  supposed,  in  those  who  were  subjected  to  it, 
the  actual  exercise  of  the  duties  of  the  profession. 

To  this  plea,  the  Plaintiffs  demurred,  and  the  cause  came 
up  for  hearing  on  the  demurrer. 

Chkrrikr,  Q.  C,  for  Defendant  :  All  the  difficulty  turns  on 
the  meaning  to  be  attached  to  the  word  Advocate  used  in  the 
Act.  I  contend  that  by  Advocates  are  to  be  understood  those 
only  who  actually  practice  their  profession.  This  distinction 
is  fotmded  in  reason.  When  we  speak  of  a  mercha,nt,  we 
refer  to  those  who  are  actually  engaged  in  mercantile  pursuits. 
This  distinction  between  an  Advocate  practising  and  a  non- 
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practising    Advocate    is    recognised    by  the   French  law 
writers  (1): 

This  also  is  the  view  taken  by  the  Provincisil  Statute,  6 
Vict  :  ch  :  3,  sec.  2,  which  enacts  that  no  Solicitor,  Attorney, 
or  Proctor,  shall  be  capable  of  being  a  Justice  of  the  Peace 
during  the  time  he  continues  to  practice.  The  injustice  of 
taxing  parties  who  have  long  since  abandoned  the  1^  for 
other  professions,  is  too  apparent,  and  could  never  have  been 
the  intention  of  the  Legislature. 

GuoT,  contra. 

The  Court  in  rendering  Judgment,  dismissing  the  demurrer, 
referred*  to  the  proviso  of  the  15th  section  of  the  Act  ISth  and 
14th  Vict  :  ch  :  37,  by  which  parties  in  default  of  paying  the 
tax  within  two  months  after  Judgment  rendered  against  them, 
are  made  incapable  of  exercising  their  profession,  it  was 
observed  that  this  made  it  evident  that  it  was  the  exercise  of 
the  profession — Pétat  éP Avocat — ^which  was  taxed,  and  not 
the  mere  name  attached  to  the  profession. 

Demurrer  dismissed. 

GuoT  and  Phillips,  for  Plaintiffs. 

Cherrier,  Dorion  and  Dorion,  for  Defendant. 


(1)  Dénimrti  verho,  Avocat,  §  1  et  2,  p.  1606.— Merlin^  verbo,  Avocat  §  10,  n. 
7,  p.  286. 
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to  recover  the  sura  of  £500  for  printing  and  publishing  notice» 
and  official  advertisements  in  the  Quebec  Gazette  by  autho- 
rity. 

The  Defendants  pleaded,  in  effect,  that,  in  their  capacity  of 
Sheriff,  they  were  bound  to  cause  all  notifications  and  adver* 
tisements  respecting  sales  of  real  estate,  to  be  printed  and 
published  in  the  Quebec  Gazette  by  authority,  and  that  the 
Queen's  Printer  was  bound  and  obliged  to  print  and  publish 
therein  all  such  notifications  and  advertisements  during  the 
period  required  by  law  :  that  in  the  present  instance,  the 
advertisements  for  the  price  of  which  they  were  sued,  were 
such  advertisements  as  they  were  bound  by  law  to  insert  in 
the  Official  Gazette  ;  and  as  the  Queen's  Printer  was  bound 
to  .print  and  publish,  and  that  they  in  nowise  contracted  with 
or  employed  him,  the  Queen's  Printer,  as  touching  the  same^ 
but  that  the  same  was,  in  fact,  done  by  the  Queen's  Printer 
in  performance  of  his  official  obligations,  and  not  for  the  use 
or  benefit  of  the  Defendants,  but  solely  for  the  use  and  benefit 
of  the  parties  to  th&  causes  wherein  such  sales  were  to  take 
place,  and  who  were  alone  liable  to  pay  therefore  :  that  they 
had  paid  over  to  the  Plaintiff,  on  account  of  his  fees  for  the 
insertion  of  the  said  advertisements,  the  sum  of  £83  2  6, 
and  that  since  the  institution  of  the  present  action  there  had 
come  into  their  hands,  on  account  of  the  same,  a  further  sum 
of  £96  3  3,  which  they  had  always  been  willing  to  pay  over 
to  the  Plaintiffs  :  that,  making  deduction  of  these  two  amounts, 
there  still  remained  due  a  balance  of  £135  14  8,  which  had 
never  come  into  their  hands,  and  which  they  were  not  liable 
to  pay. 

To  this  Plea  the  Plaintiffs  filed  a  General  Answer,  and 
admissions  having  been  given,  the  parties  were  heard  on  the 
merits. 

Day,  Justice,  in  rendering  judgment,  observed  :  At  the 
argument  of  this  case  it  was  suggested,  that  the  Sheriff  acted 
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in  these  matters  merely  as  the  huUsier  acted  in  France,  as  the 
mandataire  of  the  parties  to  the  causes  wherein  the  sales  took 
place,  who  are  substantially  the  debtors,  and  to  whom  the 
Printer  must  look.    On  looking  into  the  whole  of  the  pro- 
ceedings by  which  land  is  brought  to  sale  in  this  country, 
however,  and  comparing  them  with  the  system  in  France,  it 
is  plain  that  there  is  no  analogy  between  the  two,  anci  that 
we  must  look  to  our  own  Statute  Law  for  the  general  reasons 
which  govern  this  case.    By  the  Ordinance  26  Geo.  Ill,  c.  2, 
aec.  23,  the  mode  is  pointed  out  by  which  the  Sheriff  is  to 
proceed  to  sell  lands  taken  in  execution,  and  the  duties,  there 
made  impemtive  on  the  Sheriff,  include  the  advertising  of  the 
properly.    This  would  seem  to  make  it  a  contract  between 
the  Sheriff  and  the  Printer,  since  the  Sheriff  could  alone  call 
on  the  Printer  to  perform  that  duty.    But  on  referring  to  the 
Statute  6  Will.  IV,  c.  15,  s.  25,   we  find  the  law  stated  in 
very  clear  terms,  it  being  declared  that  the  Sheriff,  on  the 
receipt  of  any  writ  of  fieri  facias  de  terris^  venditioni  exponas^ 
or  alias  writ  of  fieri /adas^  is  entitled  to  demand  from  the 
person  presenting  the  same  the  sum  of  20s.  in  advance,  to 
defiray  the  expenses  of  publication.    This  shows  the  intention 
of  the  Legislature  to  make  the  Sheriff  liable.    Moreover  the 
universal  practice  of  the  Sheriff  indicates  that  the  contract  is 
between  him  and  the  Printer,  as  he  has  always,  after  deduct- 
ing the  sum  from  the  amount  levied,  put  it  among  his  own 
particular  charges.    If  the  law  were  not  so,  great  injustice, 
as  well  as  inconvenience,  might  result,  as  the  Sheriff  has  the 
means  to  cover  himself  from  loss,  whereas  the  Printer  has 
none  :  there  is  no  privity  of  contract  between  the  Printer  and 
the  Plaintiff,  and  if  the  law  were  to  deny  the  Printer  a  remedy 
against  the  Sheriff,  it  would  deny  him  all  remedy  whatever. 
It  is  true  that  this  may  seem  hard  on  the  Sheriff,  but  it  is  one 
of  the  contingencies  of  his  office,  and  he  must  look  to  the 
Legislature  to  relieve  him  from  it. 
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Judgment  for  Plaintiff  (ot  balance  sought  to  be  recovered. 

Rose  &  Monk  for  Plaintiff. 
Bkthunk  &  DuNKur  for  Defendant. 


^^'^>/^f^^r^>^F^^^^^^^*^^'^^^^^>^>^>^ 


SUPERIOR  COURT.— MONTREAL. 
Present:  Day,  Smith,  and  Vanfixson,  Justices. 
No.  2674 


of 
1851. 


The  Solicitor  General,  pro  Regina,  Informant^ 

vs. 
Two  Casks  of  Planes,  &c., 

and 
Darling  &  al., Claimanls. 


Held,  that  in  an  information  at  the 
suit  of  the  Crown,  the  allegation  that 
the  goods  sought  to  be  forfeited,  had  been 
seized  as  having  been  imported  into  the 
Province  without  the  duties  being  paid, 
&c.|  is  insufficient,  and  that  there  must 
be  a  substantive  allegation  that  they 
were  imported,  and  brought  in,  in  vio- 
lation of  the  Custom  House  regulations  : 
also,  that  the  omission  of  uie  words 
«  against  the  form  of  the  Statute/*  &c, 
is&taL 


Jogé,  que  dans  une  information  à  la 
poursuite  de  la  Couronne,  l'allégué  que 
les  effets  que  l'on  veut  faire  déclarer 
confisqués,  ont  été  saisis  comme  impor- 
tés en  cette  Province  sans  que  les  droits 
aient  été  payés,  etc.,  est  insuffisant,  et 
qu'il  doit  y  avoir  un  allégué  spécial,  que 
tels  efiets  ont  été  importés  en  contraven- 
tion aux  règlements  des  Douanes  :• 
aussi,  que  l'omission  des  mots  "  contre 
la  forme  du  Statut,"  etc.,  est  fiitale. 


Judgment  the  14th  October,  185L 


This  was  an  Information  on  the  part  of  the  Crown,  to 
cause  two  casks  of  planes,  &c.,  seized  by  the  Customs 
Officers,  for  an  infraction  of  the  Revenue  Laws,  to  be  con* 
demned,  the  goods  having  been  imported  without  the 
payment  of  duties. 

The  information  was  in  the  following  form  : — 

*^  Be  it  remembered  that  Lewis  T.  Drununond,  Esquire, 
Solicitor  General  of  our  Sovereign  Lady  the  Queen,  in  and 
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for  that  part  of  the  Province  of  Canada  which  formerly 
constitated  the  Province  of  Lower  Canada,  who,  for  our  said 
Sovereign  Lady  the  Queen  in  this  behalf,  prosecuteth,  in  his 
proper  person,  cometh  here,  into  the  Court  of  our  sai^ 
Sovereign  Lady  the  Queen,  before  the  Honorable  the  C^^ief 
Justice  and  Justices  of  the  said  Court  of  Queen's  Bench,  *ih 
and  for  the  District  of  Montreal,  and  giveth  the  Court  here  to 
understand  and  be  informed,  that  Robert  Hart  Hamilton,  of 
the  City  of  Montreal,  in  the  District  of  Montreal  aforesaid, 
then  being  one  of  the  Officers  of  the  Customs  of  our  said 
Sovereign  Lady  the  Queen,  in  and  for  the  said  Province  of 
Canada,  to  wit.  Landing  Surveyor  for  the  port  of  Montreal, 
between  the  first  day  of  May  in  the  year  of  our  Lord  1848, 
and  the  day  of  exhibiting  this  information,  to  wit,  on  the 
17th  June  in  the  said  year  1848,  at  the  City  of  Montreal 
aforesaid,  did,  in  pursuance  of  the  Statute  in  such  case  made 
and  provided,  seize  and  arrest,  to  the  use  of  Her  said  Majesty, 
as  forfeited,  two  casks,  to  wit  (here  follows  a  description  of 
the  casks  and  their  contents),  of  the  goods  and  chattels  of 
some  person  or  persons  unknown  to  the  said  Robert  Hart 
Hamilton  :  for  that  the  said  two  casks  containing,  &c.,  &c  , 
were,  within  the  time  aforesaid,  to  wit,  on  or  about  the 
twelfth  day  of  June  in  the  year  1848,  imported  and  conveyed 
into  this  Province,  and  landed  and  taken  beyond  the  port 
of  entry,  to  wit,  beyond  the  said  port  of  Montreal,  without 
the  duties  thereon,  by  law  chargeable,  having  been  paid, 
without  any  warrant  for  the  landing  of  the  same  first,  in 
that  behalf,  in  due  course  of  law,  had  and  obtained,  and 
without  any  due  entry  thereof  havingbeen  made  as  required 
by  the  Statute  in  such  case  made  and  provided.  By  reason 
whereof  the  said  two  casks  containing,  &c.,  &c.,  have 
become  and  are  forfeited.  Whereupon  the  said  Solicitor 
General  prayeth  the  consideration  of  the  Court  here  in  the 
premises,  and  that  the  said  two  casks,  &c.,  may  be  adjudged 
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and  condemned  as  forfeited,  in  pnnaanoe  of  the  Statute  in 
such  case  made  and  provided." 

The  goods  having  been  claimed  by  Messrs.  C.  &^D. 
Darling,  Merchants,  of  Montreal,  the  Importers,  those  parties 
appeared,  and  pleaded — 1st.  A  demurrer,  on  the  following 
grounds: 

1.  Because  it  is  not  alleged  from  what  place  the  goods, 
alleged  to  have  been  unlawfully  imported,  were  brought, 
whether  seawise  or  otherwise,  or  how,  and  in  what  manner 
the  same  were  imported. 

2.  Because  it  is  not  alleged,  nor  does  it  appear,  that  the 
said  Information  is  brought  on  any  Statute,  or  that  the  goods 
alleged  to  be  forfeited,  are  so  forfeited  for  any  cause  or  act 
committed  contraiy  to  any  Statute,  and -because  the  pretended 
offence  is  not  alleged  to  have  been  committed  contraiy  to  any 
Statute  in  such  case  made  and  provided. 

S.  Because  it  does  not  appear  whether  the  pretended 
seizure,  mentioned  in  the  said  Infonnation,  was  made  by 
reason  of  the  non-entry  of  the  said  goods,  or  for  non-payment 
of  the  pretended  duties  on  the  said  goods,  or  for  not  obtaining 
a  warrant  for  the  landing  of  the  said  goods,  and  because  the 
said  Information  is  bad  for  duplicity. 

4.  Because  it  is  not  sufficiently  alleged,  that  any,  or,  if  any, 
what  duties  were  chargeable  on  the  said  goods. 

5.  Because  the  allegations  contained  in  the  said  Information 
axe  wholly  insufficient  to  warrant  the  conclusions  thereon 
taken. 

It  is  unnecessary  to  refer  to  the  other  pleadings,  as  the 
Infonnation  was  dismissed  on  the  demurrer. 

Rose,  for  Claimants  :  There  is  no  averment  of  any  illegal 
importation,  but  merely  that  tlie  goods  were  seized  "  as  being 
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forfeited,'*  and  even  this  is  impeifeet,  since  the  aveiment 
relates  to  the  casks  and  not  to  their  contents-— the  contents 
being  referred  to  only  as  descriptive  pf  the  packages.  But 
on  principle,  tlie  Information  is  defective.  The  substantive 
offence  should  be  alleged  to  have  been  committed  contrary  to 
the  Statute,  and  the  Crown  should  have  averred  that  duties 
were  payable  in  respect  of  the  goods — ^that  they  were  unladen 
at  Montreal  as  the  proper  Port  of  Entry — ^that  they  were 
carried  beyond  the  Custom  House  without  the  duties  being 
paid  or  any  entry  made,  and  all  this  should  have  been 
averred  to  be  against  the  form  of  the  Statute.  The  authori- 
ties in  support  of  this  are  uniform  and  numerous  (I).  Now 
by  a  grammatical  construction  of  the  Information,  all  the 
assumed  causes  of  forfeiture  are  stated  merely  as  reasons 
for  the  seizure, — the  expressions  "  for  that  whereas"  con- 
necting the  subsequent  matter  merely  wUh  the  circumstance 
of  the  seizure* 

Besides  it  is  not  even  averred  that  there  were  any  duties 
payable  on  the  goods,  nor  does  it  appear  but  that  the 
Importers  meant  to  enter  them  at  some  port  west  of  Montreal. 
The  words  of  the  Statute  are  "  carried  past  the  Port  of  Entry 
without  behig  examined  by  the  proper  officer,^  while  the 
averment  in  the  Information  is  only  that  they  were  ^^  taken 
beyond  the  Port  of  Montreal,  without  &c.,"  the  latter  words 
being  by  no  means  synonymous  with  the  former. 

The  Information  merely  complains  negatively  of  the 
nonperformance  of  an  act  required  by  the  Statute,  without 
averring  the  commission  of  the  act  forbidden  by  the  Statute, 
which  alone  entsuls  the  penalty.  (2) 

LoRAiroER  contra. 


(1)  Croke*8  Eliz,  p.  761,  Dingley  vfc  Moor  :— Salkeld  212:— 7  Eaat  516, 
Clanricard  vs.  Stokes  :— 2  East  339  and  341  :— Espinasse  on  Penal  Statutes,  n! 
107  and  110.  ^ 

(2)  8  Jurist,  part  2,  p.  199  :— 12  Meesoa  and  Wclsby,  p.  640.  Att^raer 
venend  vs.  CleriCi 
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Day,  Jnstîce  -.—Informations  at  the  suit  of  the  Crown 
are,  to  all  intents,  proceedings  of  a  criminal  nature,  and 
recourse  must  be  had  to  the  English  Authorities  for  the 
necessary  formalities.  Now  in  England  it  is  indispensable 
that  there  shoiild  be  a  substantive  declaration  of  the  acts 
constituting  the  illegal  offence*  It  is  not  sufficient  to  allege 
that  the  goods  were  seized,  but  there  must  be  a  substantive 
allegation  that  they  were  imported,  and  brought  in,  in  viola- 
tion  of  the  Custom  House  regulations.  There  is  nothing 
on  the  face  of  this  Information  to  show  that  an  illegal  act 
has  been  committed.  The  omission  of  the  words  ^^  against 
the  form  of  the  Statute  in  that  case  made  and  provided  "  has 
also  been  held  to  be  fatal.  The  reason  is  that  at  Common 
Law  the  importation  is  an  innocent  act,  and  the  offence 
being  created  by  statute,  the  words  "  against,  &c.,"  are 
sacramental.  (1) 

On  these  grounds  the  demurrer  must  be  sustained^  and 
the  Information  dismissed. 

The  following  is  the  Judgment. 

"  Considering  that  the  Information  doth  not  set  forth,  by 
any  direct  and  substantive  allegation,  that  the  goods  therein 
mentioned  were  brought  or  imported  into  this  Province  and 
carried  past  any  Custom  Hr>U8e,  or  were  unladen  from  any 
vessel  arriving  from  any  place  out  of  this  Province,  without 
the  reqxdrements  of  the  Statute,  in  such  case  made  and  pro- 
vided, having  been  complied  with,  and  against  the  form  of 
such  Statute,  or  contain  any  other  direct  and  substantive 
allegations  by  reason  whereof,  and  by  law,  the  said  goods 
ought  to  be  forfeited  in  manner  and  form  as  the  Informant 
hath  concluded  and  prayed  ;  The  Court  maintaining  the 

<!)  Espinasse's  pleadings,  p.  107:^1  Chitty's  PleadingSi  pp.  405  and  40& 
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said  défense  au  fonda  en  droite  or  demurrer,  of  the  said 
Claimants,  doth  dismiss  the  said  Information." 

The  Solicitor  General,  for  the  Crown. 
Ross  &  Monk,  for  the  Claimants. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  VanfeX^son  and  Mondblet,  Justices. 


No.  2267 

of 

1851. 


ÀRCHAHBAULT, PUUnHff^ 

VS. 

Roy  dit  Picotts, Drfendatit^ 

and 
Poirier  et  al Opposants. 


Held,  that  a  typographical  or  clerical 
error  in  the  englifih  text  of  a  Statute,  by 
the  insertion  of  the  word  "  these''  in- 
stead of  the  word  "  third,"  cannot  be 
corrected  hy  a  reference  to  the  ^ench 
text,  in  which  no  such  error  occurs,  and 
that  the  Court  will  not  presume  what 
meaning  the  Legislature  intended,  but 
will  take  the  text  as  it  finds  it. 


Jugé,  qu'une  erreur  cléricale  on  1 
grecque  dans  le  texte  anglais 
Statut,  par  la  substitution  du  mot 
''these"  pour  le  mot  "third,"ne  peut  être 
corrigée  en  référant  à  la  version  firan- 
çaise,  dans  laquelle  Terreur  n'existe  pas, 
et  que  la  Cour  ne  présumera  pas  quelle 
a  été  l'intention  de  la  Législature,  mais 
prendra  le  texte  tel  qu'il  se  trouve. 


Judgment  SOth  December  1851. 


This  was  an  opposition  afin  de  charge  to  a  Writ  de  terris j 
filed  on  the  part  of  the  wife  of  the  Defendant,  commune  en 
.biens  with  her  husband,  claiming  that  the  land  seized  should 
be  sold  subject  to  aright  of  usufiruct  in  her  favor,  created  by 
marriage  contract,  under  date  of  the  25th  November,  18S7,  by 
which  a  mutual  donation  was  made  between  the  parties  ol 
such  usufruct  to  the  survivor  :  The  opposition  alleged  the 
enregistration  of  the  marriage  contract  in  the  Registry 
Office  for  the  County  of  Leinster,  in  which  the  land  seized 
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was  situated,  but  did  not  allege  Aat  it  had  ever  been 
insinuated. 

The  Plamtiff  contested  the  opposition  on  the  ground,  that 
inasmuch  as  the  contract  of  marriage  contained  a  donation 
inter  vivoSj  it  ought  to  have  been  insinué  au  greffe^  and  that 
the  enregistration,  in  the  County  of  Leinster,  was  not  equi- 
valent to  and  would  not  supply  the  want  of  insinuation,  issue 
having  been  joined,  the  cause  was  set  down  on  the  Rôle  de 
Droity  and  the  parties  afterwards  heard. 

On  the  2nd  December,  Day,  Justice,  drew  the  attention  of 
the  Counsel  in  the  cause  to  the  Statute  14th  and  16th  Vict, 
ch.  93  sec.  4,  intituled,  "  An  Act  to  explain  and  amend 
the  law,  relating  to  the  registration  of  Deeds  in  Lower 
Canada,"  which,  he  said,  had  completely  changed  the 
judgment  the  Court  had  been  prepared  to  give.  By  this 
Statute  the  Legislature  had  settled  the  whole  question.  As 
this  Statute,  however,  was  a  new  discovery— no  older  than 
the  day  before — ^the  Court  would  send  the  case  down  for 
le-hearing,  in  case  the  gentlemen  engaged  chose  to  be  heard 
again. 

The  following  is  the  clause  referred  to  :  "  And  be  it 
enacted.  That  any  and  every  donation  or  deed  of  gift  inter 
vivos  of  goods  and  chattels,  liable  to  registmtion  or  insinua- 
tion, or  of  lands  and*  tenements,  or  real  or  immoveable 
property  in  Lower  Canada,  made  either  before  or  after  the 
passing  of  the  said  Ordinance,  shall  be  held  and  deemed  to 
be  and  to  have  been  well  and  suf&ciently  registered  or 
insinué  J  provided  the  same  have  been  or  shall  hereafter  be 
registered  either  by  memorial  or  at  full  length  in  the  Registry 
Office  in,  and  of,  and  for  the  District,  or  County,  or  Regis- 
tration District,  or  Registmtion  Division,  as  the  case  may 
be,  in  which  the  lands  and  tenements,  real  and  immoveable 
estates  thereby  given  or  affected,  were  or  may  be  situate  :  or 
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if  no  lands  or  tenements,  leal  or  immoveable  estates  be 
thereby  given  or  affected^  then  in  the  Registry  Office,  in,  of, 
and  for  the  District  or  County,  or  Registration  District  or 
Registration  Division,  as  the  case  may  be,  in  which  the 
donor  is  described  in  such  donation  or  deed  of  gift,  inter 
vtoot,  as  being  resident  at  the  time  of  the  execution  thereof; 
or  if  the  lands  and  tenements,  real  and  immoveable  estates 
thereby  given  or  affected,  were  or  shall  be  situate  in  two  or 
more  Districts  or  Counties,  Registi;^tion  Districts  or  Regis- 
tration Divisions,  then  in  the  Registry  Office  in,  of,  and  for 
each  of  such  Districts  or  Counties,  or  Registration  Districts 
or  Registration  Divisions  :  provided  always,  that  in  this 
latter  case,  the  registration  of  any  such  donation  or  deed  of 
gift,  ifiter  vivaSj  in  the  Registry  Office  or  Registry  offices,  in, 
of,  and  for  any  one  or  more  of  such  Districts  or  Counties,  or 
Registration  Districts'  or  Registration  Divisions,  shall  be 
beld  and  deemed  to  be  and  to  have  been  good  and  valid,  and 
effectual  so  far  as  respects  any  lands  and  tenements,  real  and 
immoveable  estates  thereby  given  or  affected,  which  may 
have  been  or  may  be  situate  in  such  District  or  County,  or 
Registration  District  or  Registration  Division,  although  the 
same  may  be  null  and  void  for  want  of  registration  as  to  lands 
and  tenements,  real  and  immoveable  estates  situate  in 
another  District  or  County,  or  Registration  District  or 
Registration  Division,  or  in  other  Districts  or  Counties,  or 
Registration  Districts  or  Registration  Divisions,  as  the  case 
may  be  ;  but  no  such  donation  or  deed  of  gift,  inter  vivoe^  so 
heretofore  or  hereafter  registered  as  aforesaid,  shall  be  held 
or  deemed  to  be  null  and  void  for  want  of  having  been  also 
registered  at  the  place  or  places,  and  in  the  manner  required 
by  the  laws  in  force  in  Lower  Canada,  at  the  time  of  the 
passing  of  the  said  Ordinance  :  any  law,  usage  or  custom, 
to  the  contrary  notwithstanding  :  provided  always,  that 
nothing  in  this  Act  contained  shall  operate  to  the  prejudice 
of  rights  acquired  by  these  parties  by  the  laws  in  force  at  the 
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time  of  the  passing  of  this  Act,  in  respect  of  lands  and 
tenements,  or  real  estate  given  b}r  each  and  eveiy  donation 
or  deed  of  gift,  inter  vivaSj  as  above  mentioned." 

Upon  the  re-hearing  of  the  case,  Dumas,  of  Counsel  for 
Plaintiff: — ^I  call  the  attention  of  the  Court  to  the  word 
**  these  "  in  the  third  line  of  the  proviso  of  the  clause 
cited  :  this  is  a  typographical  error,  which  has  been 
committed  in  the  English  version  of  the  Statute,  and  the 
effect  is  to  destroy  the  sense  of  the  proviso  altogether.  The 
word  "  these  "  has  been  inserted  for  the  word  "  third,** 
and  the  error  is  evident  by  comparing  the  English  with  the 
French  text  The  object  of  the  proviso  is  to  exclude  certain 
parties  firom  the  operation  of  the  Law,  and  if  no  error  has 
been  committed,  then  the  proviso  has  no  effect.  There  is 
no  question  as  to  the  claim  of  the  parties,  and  the  Court  are 
bound  to  give  the  law,  as  it  stands,  a  reasonable  inteipreta- 
tion.  If,  then,  it  appears  that  the  word  "  these,"  in  the 
proviso,  in  the  English  text,  is  an  error,  and  that  the  proviso 
can  have  no  effect  except  on  the  construction  to  be  drawn 
from  the  French  text,  the  Court  will  feel  itself  bound  to  give 
it  that  construction. 

Day,  Justice,  in  delivering  judgment  observed  : — It  is  a 
palpable  error,  because  no  parties  are  mentioned  in  the 
preceding  clause  :  but  what  is  the  Court  to  do  ?  It  is  not 
for  us  to  presume  what  meaning  the  Legislature  intended  : 
we  must  take  the  text  as  we  find  it.  The  Opposition  must 
be  maintained,  with  costs. 

Vanfblson,  Justice  : — ^The  French  version  is  conect  :  I 
would  have  been  willing  to  discharge  the  délibéra  and 
le-open  the  einquête  in  order  to  allow  a  reference  to  the  rolls 
of  Parliament,  but  my  colleagues  think  differently. 

MoNDSLBT  : — ^The  Court  must  ta^e  the  Statute  as  it  finds 
it.    If  there  has  been  a  typographical  error,  it  is  unfortunate, 
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but  it  is  not  for  us  to  go  to  the  archives  to  see  whether  that 
is  the  case  or  not.  It  has  been  suggested*  we  should  take 
the  French  version.  This  would  be  to  admit  that  the  law 
has  two  texts  which  I,  as  a  Judge,  cannot  do.  It  is  astonish- 
ing that  no  one  has  thought  of  making  the  French  version 
authority  as  well  as  the  English.  Nevertheless  the  transla- 
tion in  French  is  not  authority  as  law.  Either  through 
wilfulness  or  ignorance  the  English  text  alone  has  been 
imposed  upon  the  French  Canadian  population,  and  there 
is  no  French  version  having  the  authority  of  Law. 

Chsrrisr  :  (Q.  C.)  Inquired  whether  the  opinion  just 
expressed  by  the  learned  Judge,  (Mokdslet)  as  to  the  non- 
existence of  two  texts,  was  to  be  taken  as  the  opinion  of  the 
Court 

Day  :  The  judgment  was  given  in  a  few  words,  and  does 
not  touch  that  point,  my  learned  brother  had  a  perfect  right 
to  say  what  he  did  say,  but  in  this,  as  in  all  other  cases,  the 
opinions  pronounced  by  individual  judges,  apart  from  the 
judgment  itself,  are  not  binding  on  the  Court 

Dumas,  for  Pkdntiff. 

Chbrbisr,  Dorion  and  Dosion,  for  Opposants. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Bowcir,  Juge-en-ohef,  et  Msredith,  Jtige. 

No.  627  )  HuDov, Demiomdeur^ 

de      >                                      vs. 
1851.    )  HuDON  et  AL, Défendewra. 


Jttgé,  qu'un  bail  d'affermage  par^ 
tiaire,  imposant  au  preneur  certaines 
obligations  qu'il  doit  accomplir  en  per- 
sonnel n'est  pas  cessible  :  aue  la  cession 
de  tel  bail  donne  droit  au  iMdlleur  d'en 
demander  l'annullation  :  que  la  résilia- 
tion de  telle  cession,  les  choses  n'étant 
plus  entiéresi  et  la  demande  en  rescision 
portée,  ne  peut  priver  le  bailleur  de  son 
droit  absolu  de  nûre  annuller  tel  bail. 


Held,  that  a  lease  A^afferma^  par' 
Haire,  by  which  the  lessee  has  underta- 
ken to  perform  personally  certain  obli- 
gations, cannot  oe,  by  such  lessee,  as- 
signed to  a  third  part]^  :  that  the  assigii- 
ment  of  such  lease  gives  the  lessor  the 
right  of  demanding  me  rescission  of  the 
contract  ;  that  tl]«  résiliation  of  such 
assignment,  the  assignment  having  been 
acted  upon,  and  the  action  to  rescind 
the  lease  having  been  instituted,  cannot 
deprive  the  lessor  of  his  absolute  right 
to  cause  the  original  lease  to  be  re- 
scinded. 


Jugement  le  26  février,  185L 


L'action  du  Demandeur  avait  pour  objet  là  résiliation  d'un 
bail  à  ferme,  sous  les  circonstances  qui  vont  être  expliquées. 
Le  Demandeur,  Firmin  Hudon,  par  acte  fait  et  passé  le  26 
avril,  1844,  donna  à  bail  d'affermage,  pendant  la  durée  de 
sa  vie,  diverses  terres  en  culture,  à  l'un  des  Défendeurs,  Jo- 
seph Hudon,  à  la  condition  de  les  bien  cultiver,  clore  et  fos- 
soyer  ;  de  les  ensemencer  à  ses  frais  ;  de  paccager  et  hiver- 
ner divers  animaux  du  bailleur  ;  de  chauffer,  loger  et  éclai- 
rer le  dit  bailleur  ;  d'entretenir,  réparer  et  renouveler  les 
bâtiments  ;  de  procurer  un  serviteur  au  bailleur,  et  de  lui 
donner  la  moitié  des  produits  des  terres  en  question.  Le 
preneur  s'étant  réservé  le  droit  de  se  départir  de  ce  bail  au 
bout  d'une  ou  plusieurs  années  ;  mais  il  était  convenu  entre 
les  parties,  que  si  le  preneur  continuait  le  bail  jusqu'au  dé- 
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ces  du  baillenr,  et  que  s'il  accomplissait  ponctuellement  le» 
obligations  auxquelles  il  s'était  soumis,  dans  ce  cas  le  bail* 
leur  lui  faisait  une  donation  pure  et  simple  des  terres  en 
question,  pour  en  jouir  à  perpétuité  à  conipter  du  décès  du 
bailleur,  et  ce  aux  charges  et  conditions  ordinaires  énumérées 
dans  de  pareils  actes.    En  vertu  de  ce  bail,  le  Défendeur, 
Joseph  Hudon,  s'était  mis  en  possession  des  biens  affermés, 
et  en  avait  joui  jusque    vers  l'année  1849  ;  mais  le  23  no- 
vembre 1849,  par  acte  passé  devant  notaires,  il  vendit,  céda 
et  transporta  au  nommé  Joseph  Gagnon,  l'autre  Défendeur, 
tous  les  droits  de  fermage,  de  propriétés  et  autres  résultant 
du  bail  ci-haut  mentionné.     Aussitôt  après  son  acquisition, 
le  Défendeur,  Joseph  Gragnon,  fit  signifier  au  Demandeur  un 
acte  par  lequel  il  s'obligeait  d'accomplir  envers  lui,  toutes  les 
obligations  contenues  dans  le  bail  mentionné  plus  haut. 
Le  Demandeur  refiisa  de  consentir  à  ce  transport,  fit  faire  un 
protêt  contre  les  parties  concernées  dans  cette  transaction, 
et  intenta  contre  le  cédant,  Joseph  Hudon,  et  le  cessionnaire, 
Joseph  Gagnon,  la   présente    action  ayant  pour  objet  de 
faire  déclarer  le  transport  du  bail,  injuste,  illégal  et  nul, 
et  comme  conséquence   de  ce  transport,  de  demander  la 
rescision  du  bail  originaire,  et  la  restitution  des  biens  affer- 
més et  donnés.    Aussitôt  après  la  signification  de  cette  ac- 
tion, le  Défendeur,  Joseph  Hudon,  obtint  de  son  cessioimaire, 
la  résiliation  du  transport  du  bail,  en  fit  donner  avis  au  De- 
mandeur, et  oflfrit  de  lui  payer  les  frais  qu'il  avait  encourus 
jusque  là.     Cependant  le  Demandeur  ne  voulut  point  se  dé- 
sister de  son  action,  et  la  rapporta  en  cour.     En  anticipant 
l'espèce  de  défense  que  Joseph  Hudon  se  proposait  de  fairp 
à  cette  action,  le  Demandeur  avait  allégué  dans  sa  déclara- 
tion ^^  Qu'en  consentant  ce  bail,  il  avait  eu  particulièrement 
en  vue  de  faire  choix  d'une  persoime  en  laquelle  il  avait 
confiance,  qu'il  savait  être  capable  et  en  état  de  bien  cultiver 
et  entretenir  les  terres  ainsi  affennées,  et  aussi  d'acoompHr 
et  exécuter  envers  lui  toutes  les  charges  et  obligations  stipu- 
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lêes  au  bail  ;  de  lui  rendre  tous  les  services  dont  il  avait 
besoin  sur  ses  vieux  jours'^  lesquels  il  désirait  passer  avec 
une  personne  de  son  choix,  qu'il  estimait  et  à  laquelle  il 
voulait  aussi  faire  du  hiep^  à  cause  des  liens  de  parenté  et 
d'amitié  qui  existaient  entr'eux  :  et  que  dans  le  but  de  l'in- 
duire à  se  bien  comporter  envers  lui,  et  à  continuer  le  bail 
jusqu'à  son  décès,  il  lui  avait  fait  la  donation  conditionnelle 
portée  au  dit  bail." 

Il  ajoutait  qu'évidenunent  ce  bail  n'était  pas  cessible,  et 
que  le  transport  illégal  qu'en  avait  osé  faire  le  Défendeur, 
Joseph  Hudon,  l'avait  mis  au  néant  et  annulé  de  plein  droit, 
ou  au  moins  lui  avait  donné  le  droit  d'en  demander  l'annu- 
lation. Les  conclusions  de  son  action  portaient,  ^'  que  pour 
les  causes  susdites,  le  transport  fait  par  le  dit  Joseph  Hudon 
au  dit  Joseph  Gagnon,  soit  déclaré  injuste,  illégal  et  contraire 
à  la  loi  ;  et  que  par  suite  du  dit  transport,  le  bailleur  ait 
droit  à  la  rescision  du  bail,  que  ce  bail  soit  rescindé  et  an- 
nulé, et  les  Défendeurs  soient  condamnés  à  remettre  le  bail- 
leur en  la  possession  de  ses  biens,  &c.  &c." 

A  cette  action  les  Défendeurs  répondirent,  qu'ayant  résilié 
le  transport  du  bail,  offert  de  payer  les  frais  encourus,  et  re- 
mis toutes  choses  en  leur  état  primitif,  il  n'y  avait  plus  lieu 
à  la  rescision  du  bail,  et  qu'il  devait  demeurer  en  sa  pleine 
force  et  vigueur  :  en  sorte  que  la  question  débattue  entre  les 
parties,  n'était  pas  de  savoir  si  le  bail  en  question  était 
cessible  ou  non,  (car  elles  paraissaient  s'accorder  à  le  consi- 
dérer comme  non  cessible,)  mais  bien  si  le  transport  avait 
eu  l'effet  d'annuler  de  plein  droit  et  pour  toujours  le  dit  bail, 
et  de  donner  au  bailleur  le  droit  absolu  d'en  demander 
l'annulation,  nonobstant  la  résiliation  que  l'on  avait  faite  du 
transport. 

Quant  à  cette  prétendue  résiliation,  la  prétention  du  De- 
mandeur était  que  le  Défendeur,  Joseph  Hudon,  avait  aban- 
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doâné  les  lieux,  et  qu'au  temps  de  l'institution  de  son  action 
le  nommé  Joseph  Gagnon  était  en  'possession,  de  sorte  que 
les  choses  n'étaient  plus  entières,  et  que  le  Demandeur  avait 
des  droits  acquis  dont  il  ne  pouvait  être  privé«. 

Les  parties  réglèrent  entre  elles  la  question  de  fait,  au 
moyen  d'une  admission  étaolissantles  matières  de  fait  énon- 
cées de  part  et  d'autre,  dans  la  demande  et  dans  les  défenses, 
et  soumirent  à  la  Cour  l'unique  question  de  savoir  si  le  Dé- 
fendeur, au  moyen  de  la  résiliation  sus-mentionnée,  pouvait 
échapper  aux  conséquences  de  son  transport  illégal,  et  pré- 
venir l'annulation  de  son  bail.  (1) 

Jugement  en  faveur  du  Demandeur,  comme  suit  : 

Considérant  que  par  le  bail  allégué  en  la  déclaration,  fait 
et  passé  devant  Mtre.  Garon  et  Collègue,  Notaires  Publics, 
le  26  avril,  1844,  le  Demandeur  a  loué  au  Défendeur,  Joseph 
Hudon,  la  terre  et  le  terrein  désignés  au  dit  bail,  par  tenants 
et  aboutissants,  ainsi  que  la  pêche  à  marsouin,  connue  sous 
le  nom  de  Petit  DégraSj  ou  pêche  des  Gagnon  ;  lequel  Bail 
a  été  consenti  par  le  Demandeur  au  dit  Défendeur,  Joseph 
Hudon,  aux  diverses  charges,  clauses  et  conditions  y  men- 
tionnées, et  entre  autres  à  la  charge  par  le  Défendeur  de  cul- 
tiver les  terres  sus-affermées,  par  saison  et  en  bon  père  de 
famille,  sans  les  dessoler  ni  détériorer,  d'entretenir  les  dites 
terres  de  clôtures  et  fossés  convenablement  et  à  la  demande 
des  voisins,  et  de  faire  eu  neuf  tous  les  fossés  et  clôtures  né- 


(1)  Sur  la  question  de  savoir  si  un  tel  bail  est  cessible)  et  si  la  cession  donne  lien 
à  la  rescision  absolue  du  bail,  les  conseils  du  demandeur  citèrent  : 

Brillon,  Die.  des  Arrêts,  vbo.  Bail,  p.  427  : — 3  N.  Dén.  vbo.  Bail,  p.  33  : — ^La- 
haie,  du  colon  partielj  773  : — 17  iDuranton,  No.  130  à  133  : — Duvergier  Tr.  du 
Louage,  Nos.  87,  88  : — ^Dalloz,  vbo.  Louage,  No.  643  : — Guyot,  vbo.  Bail,_n. 
32: — Merlin,  vbo.  Bail,  p.  355  : — 1  Troplong,  du  Louage j  No.  134: — ^Poth.  iÇ. 
dn  Louage,  283  et  284  :— Idem,  ObL  No.  672  :— 2  Grenier,  p.  312. 

Les  conseils  des  défendeurs  citèrent  : 

Bornât,  p.  51 ,  No.  12,  et  p.  55,  No,  9  :— Anc«  Dén.  vbo.  Résiliation,  p.  306,  No. 
6  :— Troplong,  Tr.  du  Louage,  Nos.  139  et  140  :— Idem,  Vente,  No*  61  :— 1  Duvex^ 
gier,  VenterNot.  433, 434. 
S 
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cessaire»  pour  le  plus  grand  avantage  de  la  culture  des  dites 
terres  >  de  fournir  seul  et  à  ses  frais  toute  la  semence  par 
chaque  année  du  dit  bail  ;  de  paccager,  hiverner  et  soigner 
pour  le  bailleur  les  divers  animaux  mentionnés  au  dit  bail, 
et  lui  fournir  du  bois  de  chauffage  et  autres  effets  y  détaillés  ; 
considérant  que  le  dit  bail  est  un  bail  partiaire,  formant, 
quant  aux  objets  y  mentionnés,  une  société  entre  le  Deman- 
deur et  le  Défendeur,  Joseph  Hudon,  imposant  au  dit  Défen- 
deur Pobligatîon  d'accomplir  en  personne  les  diverses 
charges,  clauses  et  conditions  auxquelles  il  s'est  obligé  par 
îcelui  ;  que  le  dit  Défendeur  ne  pouvait  'en  conséquence 
céder  et  transporter  à  autrui  les  droits  à  lui  résultant  en 
vertu  du  dit  bail,  sans  le  consentement  du  Demandeur  :  con- 
sidérant aussi  qu'il  est  constaté  en  la  présente  cause  que  le 
dit  Défendeur,  Joseph  Hudon,  a,  en  violation  de  ses  engage- 
ments envers  le  Demandeur,  cédé  et  transporté  à  Joseph 
Gagnon,  aussi  Défendeur  en  cette  cause,  par  acte  fait  et  passé 
pardevant  Mtre.  St.  Jorre  et  Collègue,  Notaires  Publics,  le 
23  novembre,  1849,  tous  ses  droits  et  prétentions  en  vertu  du 
susdit  bail  ;  que  le  dit  Joseph  Hudon  dit  Beaulieu  a  de  plus 
abajidonné  la  culture  des  dits  terrein  et  terre,  ainsi  que  l'ex- 
ploitation de  la  dite  pêche,  et  a  transporté  le  lieu  de  son 
domicile  en  une  autre  paroisse  :  considérant  en  outre  que 
lors  de  l'institution  de  la  présente  action,  le  Déferideur,  Joseph 
Gagnon,  était  en  possession  des  droits  à  lui  cédés  par  le  dit 
Joseph  Hudon,  par  l'acte  de  cession  sus-mentionné,  et  que 
les  droits  acquis  au  Demandeur  n'ont  pu  être  détruits  par  la 
résiliation  de  la  dite  cession  alléguée  avoir  été  faite  subsé- 
quemment,  savoir  :  le  19  avril,  1850 — ^la  Cour  déboute  les 
dits  Défendeurs  de  leur  Exception  Péremptoire  en  droit  per- 
pétuelle plaidée  en  cette  cause,  déclare  le  Demandeur  bien 
fondé  en  sa  demande,  et  en  conséquence  rescinde  et  annulle, 
à  compter  du  8  avril,  1850,  jour  de  la  signification  de  la  pré- 
sente action,  le  bail  à  ferme  consenti  par  le  Demandeur  au 
Défendeur,  Joseph  Hudon,  par  acte  fait  et  passé  à  la  Rivière 
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Quelle,  en  la  demeure  du  bailleur,  par-devant  Gaion  et  Col- 
lègue, Notaires  Publics,  le  26  avril,  1844,  et  condamne  les 
Défendeurs,  Joseph  Hudon  et  Joseph  Gagnon,  à  rendre  et 
restituer  au  Demandeur,  sous  15  jours  de  la  signification  du 
présent  jugement,  tous  et  chacun  les  immeubles  et  pèche 
loués  au  dit  Joseph  Hùdon,  suivant  le  dit  bail  ;  sinon  et  à 
défaut  de  ce  faire,  permet  au  Demandeur  de  se  faire  mettre 
en  possession  par  les  voies  de  droit.  La  Cour  condamne  les 
Défendeurs  à  payer  au  Demandeur  les  frais  de  cette  action  ; 
réservant  au  Demandeur  tel  recours  qu'il  peut  avoir  en  loi 
pour  les  dommages  qu'il  prétend  avoir  soufferts. 

Hudon  et  Plamondon,  pour  le  Demandeur. 

Ca&on,  conseil  du  Demandeur. 

Chabot  et  Delaorave,  pour  les  Défendeurs. 
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COUR  SUPÉRIEURE.— QUÉBEC. 

Présents  :  Bowsn,  Juge-en-Chef^  Dur  al  et  Mersditr,  Juges. 

1594  (  Langlois, DemandeuTj 

de    <                                         vs. 
1852.  (  Martel, Défendeur. 


ê'que  l'arrêt  dn  Roi  de  France,  |  Held  that  the  an^  of  the  King  of 
du  6  juiUeti  1711,  n'est  applicable  qu'au  I  Francei  of  the  6th  July,  1711,  can 
cas  où  un  seigneur  aurait  refusé  de  ■  only  be  made  to  apply  to  cases  where 
concéder  ;  ^ue  celui  du  16  Mars,  1732,  |  the  seignior  has  refused  to  grant  Ids 
ordonne  uniquement  le  défirichement  i  unconceded  lands  ;  that  the  arrâlf  of  the 
des  terres,  et  prohibe  la  Vente  de  celles  i  I7th  March,  1732,  merely  enjoins  the 
en  bois  debout  ;  mais  que  ces  deux  clearing  of  forest  lands,  interdicting 
arrôtB  ne  peuvent  nullement  s'appliquer!  the  side  of  such  lands;  but  that 
au  cas  où  un  censitaire  se  plaint  du  taux  |  these  two  arrèU  afford  no  remedy 
des  rentes  qu'on  lui  a  imposées  ;  qu'il  j  to  a  cetuitaire  who  complains  tiiat  the 
n'y  a  point  de  lois  positives  qui  fixent  rate  of  rentes  is  too  high  :  that  tibere  is 
le  taux  des  rentes;  qu'un  contrat  de  i  no  positive  law  limiting  the  rate  of  cens 
concession  qui  impose  un  sol  de  cens  et  -  et  rentes  ;  that  a  deçà  of  concession 
rentes,  et  sept  sols  de  rente  constituée, .  imposing  one  tel  of  cens  et  rentes  and 
n'est  pas  une  vente,  et  conséquemment  *  seven  sâs  of  renU  constituée,  is  not  a 
n'est  pas  nul,  ni  annulable  ;  que  dans  \  deed  of  sale,  and  is  not  consequently 
le  cas  particulier  la  Cour  n'a  pas  le  j  void  or  voidable  ;  and  that  in  the  case 
pouvoir  de  diminuer  le  taux  des  rentes.  I  submitted,  the  Court  has  no  power  to 

I  reduce  the  rate  of  cens  et  rentes. 


Jagement  le  13  janvier,  1852. 


L'action  était  une  demande  de  la  part  d'un  seigneur  contre 
son  censitaire,  pour  des  arrérages  de  cens  et  rentes  foncières 
et  constituées  dus  en  vertu  d'un  contrat  de  concession. 

La  déclaration  du  Demandeur  alléguait  : 

'^  Que  par  acte  passé  devant  Panet,  Notaire,  le  10 
Septembre,  1839,  le  Demandeur,  seigneur  de  partie  de 
Bourg  Louis,  ou  New  Guernsey,  concéda  au  Défendeur,  à 
titre  de  cens,  de  rentes  foncières  non  rachetables,  et  rentes 
constituées,  une  terre,"  désignée  au  dit  acte. 
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<*  Que  cette  concessioii  fat  faite  à  la  chaige  de  payer,  par 
chaque  arpent  en  snpeificie  de  la  tene  aimed  concédée,  ^^  un 
9ol  au  demi  penny j  courant^  de  cens  et  rente  eeigneurialej 
perpétuelle  et  non  rachetabUj  et  sept  sols  outroie  pence  et  deimiy 
courant^  de  rente  annuelle  et  constituéej  sur  lepied  de  sixpour 
cent  par  an^  rachetàbU  à  volonté^  formant  en  tout  huit  sols  ou 
quatre  pence j  courant ^  de  cens  et  rentes  tant  foncières  que 
constitt^es  par  chaque  arpent  de  terre  en  superficie  ;" 

^^  Que  les  arrérages  se  montent  à  £16,  et  le  Demandeur 
conclut  à  une  condamnation  pour  cette  somme  contre  le 
Défendeur," 

A  cette  action  le  Demandeur  plaida  : 

1.  ^^  Que  la  terre  désignée  en  la  déclaration  du  Deman- 
deur et  dans  Pacte  de  concession,  mentionné,  était,  avant  et 
lors  de  la  passation  du  dit  acte,  une  terre  en  bois  debout,  non  ' 
concédée,  et  formait  partie  de  la  seigneurie  de  Bourg  Louis, 
aussi  appelée  New  Guernsey,  et  du  domaine  d'iceUe,  comme 
n'ayant  jamais  été  concédée  ni  chargée  de  redevances  sei- 
gneuriales ;' • 

2.  ^^  Que  par  la  loi  du  pays  et  par  les  titres  ou  octrois  de 
la  dite  seigneurie,  le  seigneur  dUcelle,  et  nommément  le 
Demandeur,  agissant  comme  seigneur  de  partie  d'icelle,  était 
tenu  de  concéder  les  tenes  de  la  dite  partie  de  seigneurie  à 
titre  de  cens  et  rentes  ou  redevances  seigneuriales,  suivant 
le  taux  légal  reconnu  en  cette  Province,  et  suivant  le  taux 
des  cens  et  rentes  reconnu  alors  et  auparavant  dans  la  dite 
seigneurie,  lequel  taux  était  d'un  sou  par  chaque  arpent  en 
superficie  ;  mais  qu'il  était  défendu  au  dit  seigneur,  ou  au 
Demandeur,  de  vendre  les  dites  terres  moyennant  un  prix  ou 
somme  d'argent  ;" 

S.  "  Or  le  Défendeur  allègue,  que  par  le  dit  acte  de  con- 
cession mentionné  en  la  déclaration  du  Demandeur,  lui  le 
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DenxGuideur  a  vendu  la  dite  terre  et  fixe  un  prix  d'argent 
exigible  pour  la  concession  d'icelle,  comme  suit  :  ^^  Que  la 
dite  concession  est  faite  à  la  charge  par  le  dit  Défendeur 
concessionnaire,  de  payer  au  dit  Demandeur,  seigneur  con- 
cédant, pour  chaque  arpent  en  superficie  de  la  dite  terre 
concédée,  un  sol  ou  demi  penny,  courant,  de  cens  et  rente 
seigneuriale,  perpétuelle  et  non  rachetable,  et  sept  sols  ou 
trois  pence  et  demij  courant^  de  renie  annuelle  et  constituée^  sur 
le  pied  de  six  pour  cent  par  an^  rachetable  à  volonté  ;  les  dits 
cens  et  rentes  portant  profit  de  lods  et  ventes,  et  payables^ 
ainsi  que  les  dites  rentes  constituées,  au  premier  novembre 
chaque  année  ;" 

4.  "  Qu'en  conséquence,  cette  partie  du  dit  acte  qui  stipule 
un  prix  de  vente  ou  le  paiement  de  sept  sols  de  rente  an- 
nuelle et  constituée,  rachetable  à  volonté,  en  sus  des  cens  et 
rentes  ordinaires,  est  nulle,  illégale  et  de  nul  effet,  en  autant 
qu'il  est  défendu  au  seigneur  censier  ou  féodal  de  vendre  les 
terres  non-concédées  de  sa  seigneurie,  sous  aucune  forme 
ou  prétexte  quelconque,  à  peine  de  nullité  de  la  dite  vente, 
et  sous  peine  de  restitution  envers  le  censitaire  des  sommes 
d'argent  qu'il  aumit  ainsi  exigées  illégalement  de  lui  à  rai- 
son de  telle  vente,  et  cela  par  les  lois  de  ce  pays,  et  spécia- 
lement par  les  arrêts  ou  ordonnances  du  six  juillet,  mil  sept 
cent  onze,  et  du  quinze  mars,  mil  sept  cent  trente-deux  ;" 

6.  "  Pourquoi,  vu  les  prémisses,  le  Défendeur  a  droit  de 
demander  et  demande,  que  la  partie  du  dit  acte,  stipulant  le 
prix  de  vente  pour  la  dite  terre,  savoir  :  sept  sols  de  rente 
annuelle  et  constituée,  rachetable  à  volonté,  par  chaque  ar- 
pent en  superficie,  soit  déclarée  nulle  et  de  nul  effet,  illégale 
et  non  avenue,  et  que  par  le  jugement  de  cette  cour,  l'action 
du  Demandeur  soit  déboutée  avec  dépens  ;" 

6.  "  Et  le  Défendeur  allègue  en  outre,  comme  autre  moyen 
d'exception  péremptoire  en  droit  oerpétuelle,  en  réponse   à 
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hi  demande  du  Demandeur,  que  le  taux  du  cens  et  redevance 
seigneuriale  auquel  le  Demandeur  était  tenu  de  concéder  la 
dite  terre,  était  le  taux  ancien  et  ordinaire,  auquel  les  terres 
étaient  et  ont  été  premièrement  et  anciennement  concédées 
dans  la  dite  seigneurie  de  Bourg  Louis  ;" 

T.  "  Que  ce  taux  n'était  rien  de  plus  qu'un  sol  de  cens 
et  rente  seigneuriale  par  chaque  arpent  en  superficie,  lequel 
taux  est  mentionné  et  fixé  par  le  Demandeur  lui-même,  dans 
le  dit  acte  de  concession,  à  un  sol  de  cens  et  rente  par  chaque 
arpent  en  superficie,  comme  susdit,  ce  que  le  Défendeur  a 
ofiert  de  payer,  a  toujours  été  prêt  à  le  faire,  Pest  encore,  et 
Pa  de  fait  payé  ;" 

8.  "  Qu'en  conséquence,  un  taux  de  cens  et  rente  excé- 
dant un  sol  par  arpent  en  superficie  est  illégal,  et  que  Pex- 
cédant  doit  être  réduit  et  retranché  ;" 

9.  "  Pourquoi  le  dit  Défendeur  supplie  humblement,  que 
pour  les  causes  susdites,  par  le  jugement  de  cette  Honorable 
Cour,  il  soit  déclaré  et  adjugé  :  lo.  Que  la  partie  du  susdit 
acte  de  concession,  qui  stipule  un  prix  de  vente  pour  la  dite 
terre,  savoir,  sept  sols  de  rente  constituée  et  annuelle,  rache- 
table  à  volonté,  par  chaque  arpent  en  superficie,  soit  déclarée 
illégale,  nulle  et  de  nul  efiet  et  non  avenue,  tant  pour  le 
passé  que  pour  Pavenir  ;  2o.  Que  le  taux  de  cens  et  rente 
reste  comme  stipulé  dans  le  dit  contrat  de  concession  à  un 
sols  de  cens  et  rente  par  chaque  arpent  en  superficie,  et  soit 
réduit  au  dit  taux  ou  à  tel  autre  taux  que  la  loi  reconnaît 
comme  légal,  le  Défendeur  se  réservant  de  prendre  toutes 
autres  conclusions  nécessaires,  et  que  Paction  du  dit  Deman- 
deur soit  déboutée  avec  dépens. 

L£Li£VR£,  pour  le  Demandeur  : 

Il  n'y  a  point  de  loi  qui  fixe  la  quotité  des  cens  et  rentes  ; 
le  cens  varie  aussi  bien  dans  le  montant,  lorsqu'il  est  payable 
en  argent,  que  dans  le  mode  du  paiement  ;  il  se  paie  quel- 
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qnefois  ten  volailles,  quelquefois  en  grains,  oatie  une  modique 
redevance  en  argent  ;  ces  denrées  doivent,  de  toute  nécessité, 
varier  dans  leur  valeur  ;  si  donc  la  loi  fixait  la  quotité  des 
cens  et  rentes,  il  ne  serait  pas  loisible  au  seigneur  de  les 
imposer  autrement  qu'en  une  somme  d'argent  fixe.  (1) 

La  valeur  de  l'argent  est  beaucoup  moindre  aujourd'hui 
qu'elle  n'était  il  y  a  un  siècle  passé  ;  et  le  sol  de  cens,  avec 
la  rente  de  deux  ou  trois  sols,  imposée  il  y  a  cent  ans, 
équivalaient  aux  cens  et  rentes  imposés  aujourd'hui,  et 
réclamés  en  la  présente  cause.  La  stipulation  d'une  rente 
constituée  rachetable,  est  une  stipulation  favorable  au 
censitaire,  qui  peut  se  libérer  par  le  remboursement,  la 
prescription,  ou  la  vente  par  décret.  (2) 

Les  arrêts  de  1711  et  1732,  ne  contiennent  aucune 
disposition  qui  fixe  la  quotité  du  cens  :  s'il  en  est  ainsi,  le 
Défendeur  ne  peut  pas  se  «plaindre  qu'on  lui  ait  laissé  la 
faculté  de  se  libérer  par  le  rachat. 

Tessisk,  pour  le  Défendeur  : 

Le  contrat  de  concession  contient  deux  parties  distinctes  ; 
l'une,  sous  forme  de  eoncession,  stipulant  un  sol  de  cens  et 
rente  par  arpent  en  supeificie  ;  l'aut]:^,  sous  forme  de  vente, 
stipulant  une  rente  constituée,  rachetable,  de  sept  sols  par 
arpent  en  superficie.  Dans  le  cas  de  décret,  le  seigneur 
pourrait  réclamer  le  capital  de  cette  rente  constituée,  et  par 
le  rachat  et  extinction  graduelle  de  ces  rentes,  le  droit  de 
quint  serait  moindre,  et  la  couronne,  comme  le  censitaire,  a 
intérêt  d'empêcher  le  seigneur  de  vendre  ses  terres  en  bois 
debout.  D'ailleurs,  l'édit  est  positif,  et  prononce  la  peine 
de  nullité  de  ces  ventes,  et  même  restitution  du  prix,  s'il  est 
payé. 

(1)  Poçuet  de  lAvonièreyp.  534  i-^Dic.  de  DroU,  9(0.  Cnu,p.  249  i-^BaunUdon, 
Dr.  Stig.pp.  152|  157  :— Prmttooime,  pp.  37, 129. 

(2)  Denisarty  4  v.  vbo.  lUnUe/ondènê,  No.  16,  p.  245. 
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Quant  aux  taux  des  cens  et  rentes,,  les  edits  du  6  juillet, 
1711,  et  du  16  mars,  1732,  dédaient  que  les  tenes  seront 
concédées  au  taux  accoutumé.  Or,  on  ne  trouve  aucun 
exemple  avant  1763,  d'aucun  taux  excédant  quatre  sols  par 
aipent;  un  taux  excédant  cela  n'est  donc  pas  un  taux 
accoutumé. 

Les  censitaires  ont  fait  de  constants  efforts  pour  maintenir 
leurs  droits  devant  les  tribunaux,  et  panni  les  nombreux 
précédents  que  l'on  trouve,  (cités  après)  il  y  en  a  beaucoup 
qni  ont  décidé  en  faveur  des  censitaires  sous  le  gouvernement 
français,  et  il  n'y  en  a  pas  où  les  Cours,  depuis  la  cession 
du  pays,  aient  prononcé  que  ces  anciennes  ordonnances  ne 
ftusent  pas  en  force  ;  il  est  vrai  que  les  tribunaux  ont  souvent 
évité  de  décider  les  questions  sur  leur  vrai  mérite,  il  ne  reste 
donc  aux  tribunaux  actuels  que  le  devoir  de  les  mettre  à 
exécution  dans  l'intérêt  des  censitaires  et  des  seigneurs. 

Le  rapport  des  commissaires  sur  la  tenure  seigneuriale, 
de  1843,  prononce  que  ces  edits  sont  en  force,  et  que  les 
pouvoirs  de  l'Intendant  sont  transférés  à  nos  Cours  actuelles. 

(1) 

BowxH,  Juge-en-Chef  : — Cette  cause  importante  a  été 
plaidée  avec  beaucoup  de  soin  de  part  et  d'autre,  et  cepen- 
dant les  questions  qu'elle  présente  ne  sont  pas  nouvelles. 
L'action  a  été  intentée  pour  le  recouvrement  d'une  somme 
de  £16  courant,  arrérages  de  cens  et  rentes  dus  au  Deman- 
deur, par  le  Défendeur,  en  vertu  d'un  contrat  de  concession. 


(1)  Acte  17|  George  m  : — Acte  34,  Georse  m  : — ^lUpport  dee  Commusaires 
mr  la  tenure  seigneuriale,  1843  : — Cugnet,  Traité  des  Fieft,  p.  60  : — 1  Henrion 
de  Pansey,  Dissertations  Féodales,  pp.  275  et  276  : — ^Ancien  Denisart,  vbo. 
Cens  :— Arrêt  du  29  mai,  1713  :— 2  Edits  et  Ordonnances,  p.  39.  :— Arrftto  du  15 
février,  1716,  du  28  juin,  1721,  du  20  septembre,  1721,  du  16  octobre,  1721,  du 
21  février,  1731,  du  20  juillet,  1733,  du  23  janvier,  1738,  et  du  23  février, 
1748.  Sur  la  question  de  savoir  si  l'on  peut  déclarer  partie  d'un  Acte  nulle,  sans  le 
déclarer  nul  en  entier: — ^Perrin,  Traite  des  Nullités. ....  : — Guyot,  Repertoire 
de  Jurisprudence!  vbo.  Nullités  :— Ferrière,  DictioojUMre  de  Droit.  «6o.  KuUitéa. 
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A  cette  action  le  Défendeur  a  opposé  les  dispositions  de 
Parrét  du  6  juillet,  1711,  qui  se  trouve  au  1  Vol.  des  Edits  et 
Old.  p.  821.  (1)  et  les  dispositions  de  celui  du  25  mars,  17S2, 
qui  se  trouve  aussi  au  1.  Vol.  des  Edits  et  Ord.  p.  486.  (2) 


Jlrrlt  du  ejuilUt,  1711. 

(1)  "Le  Roi  étant  informé  que  dans  les  terres  que  Sa  Majesté  a  bien  voulu 
accorder  et  concéder  en  Seigneurie  à  ses  Siyets  en  la  Nouvelle  France,  il  y  en  a 
une  partie  qui  ne  sont  point  entièrement  habitées  et  d'autres  où  il  n'y  a  encore 
aucun  habitant  d'établi  pour  les  mettre  en  valeur,  et  sur  lesquelles  aussi  ceux  à 
qui  elles  ont  été  concédées  en  Seigneurie,  n'ont  pas  encore  commencé  d'en 
défricher  pour  y  établir  leurs  domaines  ;  Sa  Majesté  étant  aussi  informée  qu'il 
y  a  quelques  Seigneurs  <}ui  refusent,  sous  différents  prétextes,  de  concéder  des 
Terres  aux  habitants  qui  leur  en  demandent,  dans  la  vue  de  pouvoir  les  vendre, 
leur  imposant  en  môme  temps  les  mêmes  droits  de  redevances  qu'aux  habitants 
établis,  ce  qui  est  entièrement  contraire  aux  intentions  de  Sa  Majesté,  et  aux 
clauses  des  titres  des  concessions  par  lesquelles  il  leur  est  permis  seulement  de 
concéder  les  Terres  à  titre  de  redevance  ;  ce  qui  cause  aussi  un  préjudice  très 
considérable  aux  nouveajix  habitants  qui  trouvent  moins  de  terre  â  occuper  dahs 
les  lieux  qui  peuvent  mieux  convenir  au  commerce  :  à  quoi  voulant  pourvoir, 
Sa  Majesté  étant  en  son  Conseil,  a  ordonné  et  ordonne,  que  dans  un  an  du  jour 
de  la  publication  du  présent  Arrêt,  pour  toute  préâxion  et  délai,  les  habitants 
de  la  rfouvelk  France f  auxquels  Sa  Majesté  a  accordé  des  Terres  en  Seigneurie, 

3ui  n'ont  point  de  domaine  défriché,  et  qui  n'y  ont  point  d'habitants,  seront  tenus 
e  les  mettre  en  culture  et  d'^  placer  des  habitants  dessus,  faute  de  quoi,  et  le 
dit  temps  passé,  veut  Sa  Majesté,  qu'elles  soient  réunies  â  son  Domaine  à  la 
diligence  du  Procureur  Grénéral  du  Conseil  Supérieur  de  QuêbeCy  et  sur  les 
Onibnnances  qui  en  seront  rendues  par  le  Gouverneur  et  Lieutenant  Général  de 
Sa  Majesté  et  intendant  au  dit  pays  :  Ordonne  aussi  Sa  Majesté  que  tous  les 
Seigneurs  au  dit  pays  de  la  Nouvelle  France ,  aient  à  concéder  aux  habitants,  lea 
terres  qu'ils  leur  demanderont  dans  leurs  Seigneuries  à  titre  de  redevances,  et 
sans  exiger  d'eux  aucune  somme  d'argent,  pour  raison  des  dites  concessions, 
sinon  et  à  faute  de  ce  faire,  permet  aux  dits  habitants  de  leur  demander  les  dites 
Terres  par  sommation,  et  en  cas  de  refus  de  se  pourvoir  par  devant  le  Gouver- 
neur et  Lieutenant  Général  et  l'Intendant  du  ait  pays,  auxquels  Sa  Majesté 
ordonne  de  concéder  aux  dits  habitants  les  Terres  par  eux  demandées  dans  les 
dites  Seigneuries,  aux  mômes  droits  imposés  sur  les  autres  Terres  concédées 
dans  les  dites  Seigneuries,  lesquels  droits  seront  payés  par  les  nouveaux  habitants 
entre  les  mains  du  Receveur  du  Domaine  de  Sa  Majesté  en  la  ville  de  Que  bec , 
sans  que  les  Seigneurs  en  puissent  prétendre  aucun  sur  eux*  de  quelque  nature 
qu'ils  soient,  et  sera  le  présent  arrêt  enregistré  au  Greffe  du  Conseil  Supérieur  de 
Québec  f  lu  et  publié  partout  où  besoin  sera.  Fait  au  Conseil  d'Ëtat  du  Roi,  Sa 
Majesté  y  étant,  tenuàAfar/y,  le  sixième  jour  de  juillet,  mil  sept  cent-^nze." 

(Signé,)  PHELIPPEAUX. 

jîrrét  de  1732. 

(2)  "Le  Roi  s'étant  fait  représenter  en  son  Conseil,  l'Arrêt  rendu  en  icelui  le  six 
juillet,  mil  sept  cent  onze,  portant  que  les  habitants  de  la  Nouvelle  France ^  aux- 
quels il  aurait  été  accordé  des  Terres  en  Seigneuries,  nui  n'y  auraient  pas  de 
Domaine  défriché,  ni  habitants  établis,  seraient  tenus  de  les  mettre  en  culture,  et 
d'y  placer  des  habitants  dans  un  an  du  jour  de  la  publication  du  dit  Arrêt,  j[)asi>é 
lequel  temps,  elles  demeureraient  réunies  au  Domaine  de  Sa  Majesté,  et  que  les 
dits  Seigneurs  seraient  aussi  tenus  de  concéder  aux  habitants  qui  les  demanderaient, 
à  titre  de  redevances,  et  sans  exiger  aucune  somme  d'argent,  sinon  j)ermis  aux 
dits  habitants  en  cas  de  refus,  après  une  sommation,  de  se  pourvoir  par  devant  le 
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Ces  arrêts  avaient  pour  objet  de  forcer  les  seigneurs  à 
concéder  les  terres  dans  leurs  seigneuries,  et  de  les  empêcher 
de  vendre  les  tenes  en  bois  debout.  Le  Défendeur  ne  se 
trouve  pas  dans  les  cas  prévus  par  ces  arrêts,  et  cependant 
il  voudrait  faire  annuler  son  contrat  en  partie,  et  le  faire  main- 
tenir en  partie.  L'Arrêt  de  17 11  est  dans  la  nature  d'un  statut 
pénal,  et  doit  s'interpréter  strictement.  Je  suis  d'avis  que 
le  Défendeur  ne  se  trouve  nullement  dans  le  cas  prévu.  Il 
n'y  a  eu  ni  sommation  au  seigneur  de  concéder,  ni  refus  de 
sa  part  de  le  faire  :  au  contraire  la  convention  intervenue 
entre  les  parties  a  été'  entièrement  libre  et  volontaire.  .  Le 
Défendeur  n'a  pas  même  allégué  dans  les  défenses  les 
moyens  nécessaires  pour  réussir,  la  demande  d'une  conces-, 
sion,  et  le  refus  du  seigneur  de  faire  telle  concession. 

J'ai  dit  que  la  question  n'était  pas  nouvelle  :  à  l'appui  de 
cette  assertion,  je  citerai  une  décision  applicable  au  présent 
cas,  rendue  dans  la  Cour  du  Banc  du  Roi,  à  Québec,  en 

Gouverneur  et  Lieutenant  Général  et  l'Intendant  du  dit  pays,  pour  en  obtenir  les 
concessions,  aux  mêmes  droits  imposés  sur  les  autres  terres  concédées,  lequel 
droit  serait  payé  au  Receveur  du  Domaine  de  Sa  Majesté,  sans  que  les  Seigneurs 
poissent  rien  prétendre  sur  les  terres  ainsi  concédées  ;  et  un  autre  Arrêt  du  même 
jour  six  juillet,  mil  sept  cent  onze,  portant  oue  les  concessionnaires  des  terres  en 
roture  seraient  tenus  d'y  avoir  feu  et  lieu  et  de  les  mettre  en  valeur  dans  un  an  du 
jour  de  la  publication,  à  peine  de  réunion  au  Domaine  des  Seigneurs  sur  les 
Ordonnances  de  l'Intendant  £t  Sa  Majesté  étant  informée,  qu'au  préjudice  des 
dispositions  de  ces  deux  Arrêts,  il  y  a  des  Seigneure  qui  se  sont  réservés  dans  leurs 
terres  des  Domaines  considérables,  qu'ils  vendent  en  bois  debout  au  lieu  de  les 
concéder  simplement  à  titre  de  redevances,  et  que  des  habitants  qui  ont  obtenu' 
des  concessions  des  Seigneurs  les  vendaient  à  d^autres,  |^ui  les  revendaient  succes- 
sivement, ce  qui  opère  un  commerce  contraire  au  bien  de  la  Colonie,  et  étant 
nécessaire  de  remédier  à  des  abus  si  préjudiciables  ;  Sa  Majesté  étant  en  son 
Conseilla  ordonné  et  ordonne  que  dans  deux  ans  à  compter  du  jour  de  la  publication 
du  présent  Arrêt,  tous  les  propriétaires  des  terres  en  Seigneuries  non  encore  défri- 
chées, seront  tenus  de  les  mettre  en  valeur  et  d'y  établir  des  habitants,  sinon,  et  le 
dit  temps  passé,  les  dites  terres  seront  réunies  au  Domaine  de  Sa  Majesté  en  vertu  du 
présent  Arrêt,  et  sans  qu'il  soit  besoin  d'autre.  Fait  Sa  Majesté  très-expresses 
inhibitions  et  défenses  à  tous  Seigneurs  et  autres  propriétaires,  de  vendre  aucune 
terre  en  bois  debout,  à  peine  de  nullité  des  contrats  de  vente,  et  de  restitution  du 
prix  des  dites  terres  vendues,  lesquelles  seront  pareillement  réunies  de  plein  droit 
au  Domaine  de  Sa  Majesté,  et  seront  au  surplus  les  dits  deux  Arrêts  du  six  juillet, 
mil  sept  cent  onze,  exécutés  selon  leur  forme  et  teneur,  et  le  présent  sera  registre 
au  Greffe  du  Conseil  Supérieur  de  QuêbeCf  lu  et  publié  partout  où  besoin  sera  ; 
Fait  au  Conseil  d'£tat  du  Roi,  Sa  Majesté  y  étant,  tenu  à  VersaiUes,  le  quinze 
mars,  mil  sept  cent  trente-deux." 

(Signé,)  PHELIPPEAUX. 
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1830,  No.  98,  Dubois  vs.  Caldwell.  C'était  une  acticm 
in  facfumj  intentée  par  on  censitaire  contre  son  seigneur. 
La  déclaration  alléguait  en  substance  que  le  Défendeur 
s'était  fait  payer  1000  livres  pour  la  concession  d'une  terre, 
dans  la  seigneurie  de  Gaspé,  à  un  taux  d'intérêt  fixe,  outre 
le  cens  ;  et  concluait  à  ce  que  la  tene  en  question  fut 
dégrevée  de  cette  redevance  annuelle,  imposée  en  sus  du 
cens,  et  à  ce  que  le  Demandeur  fut  exonéré  du  paiement  de 
ce  capital  de  1000  livres. — ^Le  Défendeur  répondit  à  cette 
action  par  une  défense  en  droit — Per  curiam  :•:— Cette  action, 
(Dubois  vs.  Caldwell,)  est  fondée  sur  l'une  des  clauses  de 
l'arrêt  du  6  juillet  1711,  qui  statue  :  ^^  Que  tous  les  seigneurs 
au  dit  pays  de  la  Nouvelle  F^ancej  aient  à  concéder  aux 
habitants  les  terres  qu'ils  leur  demandent  dans  leurs  Sei- 
gneuries à  titre  de  redevances,  et  sans  exiger  d'eux  aucune 
somme  d'argent,  pour  raisons  des  dites  concessions,  sinon 
et  à  défaut  de  ce  faire,  permet  aux  dits  habitants  de  leur 
demander  les  dites  terres  par  sommation,  et  en  cas  de 
refus,  de  se  pourvoir  paj^devant  le  Gouverneur  et  Lieutenant 
Général,  et  Intendant  du  dit  pays,  auquel  Sa  Majesté 
ordonne  de  concéder  aux  dits  habitants  les  terres  par  eux 
demandées  dans  les  dites  Seigneuries,  aux  mêmes  droits 
imposés  sur  les  autres  terres  concédées  dans  les  dites 
Seigneuries  :  lesquels  droits  seront  payés  par  les  nouveaux 
habitants  entre  les  mains  du  Receveur  du  Domaine  de  Sa 
Majesté."  Cette  loi  doit  être  assimilée  à  un  statut  pénal, 
de  sorte  que  le  Demandeur,  pour  réussir,  doit  se  trouver 
compris  dans  la  lettre  même  de  la  loi.  L'Arrêt  exige,  en 
premier  lieu,  que  le  seigneur  soit  mis  en  demeure  de 
concéder  au  taux  ordinaire  de  sa  Seigneurie,  et  pour  nulle 
autre  considération,  et  le  recours  qu'il  accorde  ne  peut 
avoir  lieu  que  dans  le  cas  de  refus.  Comme  la  déclaration 
n'allègue  ni  telle  sommation  ni  tel  refus,  elle  est  fautive  dans 
un  point  essentiel,  et  la  défense  en  droit  doit  être  maintenue. 
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Telle  est  la  décision  rendue  dès  18S0  sur  le  sujet,  et  les 
mêmes  défectuosités  qui  se  trouvaient  dans  la  déclaratioii 
de  Dubois,  se  trouvent  également  dans  l'exception  de  MarteL 

L'on  peut  demander  avec  raison,  (et  c'est  une  question  qui 
se  présenta  dans  la  cause  citée)  si  la  Cour  a  jurisdiction 
dans  le  cas  présent,  le  pouvoir  conféré  par  l'arrêt  du  6  juillet, 
1711,  n'étant  pas  dans  les  attributs  ordinaires  du  pouvoir 
judiciaire  ?  En  effet,  c'était  le  pouvoir  de  faire  une  concession 
de  terres,  à  la  place  du  seigneur,  et  ce  pouvoir  était  attribué 
au  Grouvemeur  et  à  l'Intendant.  Le  premier  était  un  fonc- 
tionnaire purement  politique  :  le  second  possédait  des 
attributs  administratifs  et  judiciaires.  Voyez  aussi  ;  "  Ferlan 
et  Déguise^  en  appel,  5  janvier,  1789,  Smith,  juge-en-cbef^ 
siégeant."  On  pourrait  aussi  demander,  si  le  censitaire, 
ayant  consenti  au  titie  de  concession,  et  pris  possession  de 
la  terre,  n'avait  pas  par  là  renoncé  au  bénéfice  de  l'arrêt, 
suivant  la  règle  :  unicuique  licet  jwri  pro  se  iniroducto 
renuntiari. 

Il  est  donc  évident  que,  nous  ne  pouvons  faire  l'application 
des  arrêts  de  1711  et  1732  au  cas  actuel,  et  que  jugement 
doit  être  prononcé  en  faveur  du  Demandeur. 

DuvAL,  Juge  : 

Cette  cause  est  d'une  grande  importance  pour  le  seigneur 
et  pour  le  censitaire  ;  mais  la  question,  telle  qu'elle  est 
présentée,  n'ofire  pas  beaucoup  de  difficulté.  Le  Défendeur 
plaide  qu'il  n'est  tenu  de  payer  qu'un  sol  de  cens,  et  que 
quant  à  la  somme  ou  redevance  annuelle  de  sept  sols,  qui 
lui  est  imposée  sous  forme  de  rente  constituée,  il  doit  en  être 
libéré,  et  il  conclut  à  la  rescision,  en  partie,  du  contrat  de 
concession,  savoir,  quant  à  cette  partie  qtii  lui  impose  cette 
redevance  de  sept  sols.  Sur  quoi  fonde-t-il  cette  prétention  ? 
Ce  ne  peut  être  assurément  sur  les  arrêts  de  1711  et  1738  ; 
ces  deux  arrêts,  les  seuls  qu'on  puisse  invoquer,  n'ont  trait 


•46 

qu'au  refus  du  seigneur  de  concéder,  et  à  la  vente  des  terres 
en  bais  debout^  auxquels  cas  il  fallait  se  pourvoir  devant  le 
Gouverneur  et  ^levant  l'Intendant.  U  n'y  est  nullement 
question  du  taux  des  concessions.  (  Voir  ces  arrêts  cités 
plus  haut.)  S'ils  ont  encore  force  de  loi,  la  Cour  n'en  peut 
faire  application  en  partie  :  il  faut  qu'ils  aient  leur  plein  effet 
et  rendent  la  concession  nulle  dans  son  entier.  D'ailleurs, 
ces  arrêts  conféraient  au  Gouverneur  et  à  l'Intendant  des 
pouvoirs  administratifs  et  extra-judiciaires  qui  n'appar- 
tiejinent  pas  à  cette  Cour. 

Ces  arrêts  ne  justifient,  en  aucune  manière,  l'exception 
plaidée  en  cette  cause.  Le  Défendeur  eut  pu  plaider  erreur 
de  droit,  et  alléguer  qu'il  avait  signé  ce  contrat  ;9an8  cause 
ni  motif  déterminant,  mais  il  n'a  pas  jugé  à  propos  de 
le  faire,  et  par  conséquent  il  ne  peut  se  prévaloir  de  ce 
moyen.  (1)  Il  devait  en  faire  une  défense  spéciale  ;  et  alors 
il  eut  été  loisible  au  Demandeur  de  répondre  et  de  prouver 
que,  vu  l'incertitude  de  la  jurisprudence  ou  l'ambiguité  de 
la  loi,  les  parties  avaient  fait  entre  elles  une  transaction  : 
et  cette  réponse  eut  été  concluante.  L'on  a  prétendu  que 
cet  acte  était  une  vente  ;  mais  il  n'en  est  rien  :  cet  acte, 

suivant  moi,  est  purement  un  acte  de  concession. 

« 

MEREDrrH,  Juge  : 

ill  serait  presque  inutile  pour  moi  de  rien  ajouter  aux 
observations  des  autres  membres  de  la  Cour  sur  cette  cause 
importante,  mais  je  crois  devoir  citer  les  mots  même  de 
l'arrêt  de  1732,  qu'on  suppose  applicables  au  cas  actuel. 
Ils  sont  conune  suit  : 

"  Fait  Sa  Majesté  très-expresses  inhibitions  et  défenses,  à 
tous  seigneurs  et  autres  propriétaires  de  vendre  aucune  terre 

(1)  Revue  de  Woloaki,  18  vol.  p.  159  :— 6  Toullier,  Nos.  68  to  71  :— 1 
Pothier,  Ob.  17  :— 2  Evans  Pothier,  369  :— La  Revue,  loco  cUaio. 
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en  bois  debout^  à  peine  de  nullité  des  contrats  de  vente,  et  de 
restitution  du  prix  des  dites  terres  vendues,  lesquelles  seront 
pareillement  réunies  de  plein  droit  au  domaine  de  Sa 
Majesté." 

Le  Défendeur,  afin  de  se  placer  dans  le  cas  prévu  par 
Parrêt  de  1732,  a  allégué  dans  sa  défense  que  **  La  terre 
désignée  en  la  déclaration  du  Demandeur,  était,  avant  et  lors 
de  la  passation  du  dit  acte  de  concession,  une  terre  en  bois 
debout,  non  concédée,  etc.  Si  le  Défendeur  eut  prouvé  cet 
allégué,  nous  eussions  eu  à  décider  un  nombre  de  questions 
importantes  qui,  en  l'absence  de  telle  preuve,  ne  se  présentent 
pas. 

Caron,  conseil  du  Défendeur  : 

Je  dois  faire  observer  que  le  contrat  de  concession,  consenti 
par  le  Demandeur  au  Défendeur,  contient  une  clause  qui 
impose  au  censitaire  la  condition  de  défricher  et  mettre,  en 
valeur  la  dite  terre. 

MxsiLBDiTH,  Juge  : — Je  ne  crois  pas  que,  d'après  cette 
stipulation,  il  faille  nécessairement  inférer  qu'aucune  partie 
de  cette  terre  n'avait  été  améliorée,  et  que  c'était  une  terre 
en  bois  debout,  dans  le  sens  de  l'arrêt  de  1732. 

DuvAL,  Juge  : — Ce  n'est  point  un  contrat  de  vente,  et 
d'ailleurs  il  n'y  a  pas  de  preuve  que  ce  soit  une  terre  en  bois 
debout. 

Meredith,  Juge,  continue  : — Les  arrêts  de  1711  et  1732 
étaient  introductifs  d'un  droit  nouveau  dans  le  système  du 
droit  Français  introduit  dans  la  colonie,  système  d'après 
lequel  un  seigneur  pouvait  concéder  ses  terres  au  taux 
convenu  entre  lui  et  le  censitaire  (1).     Ces  arrêts  sont  des 

(1.)  Hervé,  5  v.  p.  91  à  122  :— Dunod,  partie  III.  c.  X.  p.  341  :— 1  Argou, 
p.  159. 
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lois  pénales.  Pou  assujettir  quelqaHm  aux  pénalités 
imposées  par  ces  anêts,  il  faut  que  l'infraction  dont  on  se 
plaint  soit  une  violation  de  la  lettre  et  de  l'esprit  de  la  loi, 
(1)  et  la  Cour  ne  peut  se  contenter  d'une  présomption  quant 
à  un  fait  essentiel,  dont  il  était  facile  de  faire  preuve.  Dans 
le  cas  présent,  six  témoins,  examinés  par  le  Défendeur, 
disent  qu'ils  connaissent  la  terre  en  question,  aucun  d'eux 
ne  dit  qu'elle  était  en  bois  debout  lorsqu'elle  a  été  concédée. 
Je  considère  la  preuve  du  Défendeur,  sur  ce  point,  comme 
défectueuse,  mais  vu  qu'il  peut  y  avoir  à  cet  égard  diversité 
d'opinions,  je  n'hésite  pas  à  dire,  (et  j'ai  aussi  examiné 
cette  question,)  que  je  partage  l'opinion  des  autres  membres 
de  la  Cour,  savoir,  que  l'acte  dont  est  question,  n'est  pas 
un  acte  de  vente  dans  le  sens  de  l'arrêt  de  17S2. 

Il  est  possible,  (quoique  je  ne  connaisse  pas  d'exemple, 
qu'un  acte  de  concession  ait  été  annulé,)  il  est  possible, 
dis-je,  que  si  une  cause  de  cette  espèce  eut  été  soumise 
au  Gouverneur,  ou  à  l'Intendant,  sous  le  Grouvemement 
Français,  le  censitaire  eut  pu  réussir.  Mais  ces  officiers 
exeiçaient  des  pouvoirs  bien  différents  de  ceux  qui  nous 
sont  confiés,  et  une  très-grande  latitude  leur  était  accoidée 
dans  l'inteiprétation  et  la  mise  à  exécution  des  lois,  qui 
ne  nous  appartient  pas.  Il  semble  qu'il  suffisait  à  ces 
officiers  de  connaître  l'intention  du  Souverain,  pour  les 
autoriser  à  imposer  un  devoir  ou  une  obligation,  sans  qu'il 
fut  nécessaire  que  cette  intention  se  trouva  exprimée  dans 
une  loi  ;  tandis  qu'avec  nos  attributions  nous  devons,  dans  un 
cas  conmie  celui-ci,  nous  astreindre  à  la  lettre  de  la  loi. 

Afin  de  démontrer  quels  étaient  les  pouvoirs  extraordinaires 
exercés  de  temps  à  autre,  par  les  autorités  sous  le  Grouveme- 
ment Français,  relativement  à  la  concession  des  terres,  je 

(1)  Dwarrii,  p.  737  >-3  Bingfaain,  p.  583. 
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renvoie  à  un  jugement  du  20  juillet,  1733.  (1)  ^^  Qui,  sur  la 
^^  requête  des  seigneurs  de  Portneuf,  condamne  les  censi- 
^  taiies  de  la  dite  seigneurie  à  leur  donner  copie  de  leurs 
"  titres,  ceux  qui  n^en  ont  point  d'en  prendre  aux  mêmes 
^^  conditions  que  les  anciens,  si  mieux  ils  n'aiment  se 
^  soumettre  à  la  redevance  de  trente  sols  et  un  chapon  par 
^^  chaque  arpent  de  front  sur  trente  de  profondeur,  de  six 
^^  deniers  de  cens  et  du  onzième  poisson,  et  faute  par  eux 
"  d'opter,  au  choix  du  seigneur,  &c, . . .  " 

Je  renvoie  encore  à  un  règlement  du  4  Octobre,  1743, 
passé  en  vertu  d'ordres  émanant  du  Roi,  requérant  les 
seigneurs  de  l'Isle  de  Mingan,  de  concéder  certaines  Iles, 
à  la  condition  d'une  redevance  de  trois  par  cent  sur  les 
peaux  et  l'huile  de  loup-marin  préparées  par  les  censitaires. 
(2) 

Je  réfère  aussi  à  une  ordonnance  du  27  mai,  1758,  qui 
soumet  toutes  les  terres  dépendant  du  domaine  de  la 
couronne,  dans  la  cité  de  Québec,  à  cinq  sols,  six  deniers  par 
an  par  arpent,  et  celles  de  la  banlieue  à  un  denier  par 
aipent  (3). 

Quant  à  l'arrêt  de  1711,  les  obligations  qu'il  impose  aux 
seigneurs,  quant  à  la  concession  des  terres,  sont  dans  les 
termes  suivants  : 

^'  Ordonne  aussi  Sa  Majesté,  que  tous  les  seigneurs  au  dit 
pays  de  la  N.  F.,  aient  à  concéder  aux  habitants  les  terres 
qu'ils  leur  demanderont  dans  leurs  seigneuries  à  titre  de 
redevance,  et  sans  exiger  d'eux  aucune  somme  d'argent  pour 
raisons  des  dites  concessions." 

Cet  arrêt  ne  définit  pas  le  taux  auquel  les  seigneurs 
devaient  concéder  leurs  terres  aux  censitaires,  mais  il  est 


s 


2  EditB  et  Ordonnance,  p.  LXXI,  de  la  Table. 
2  Edits  et  Onionnance,  p.  LXXXU,  de  la  Table. 
(3)  2  Edits  et  Oïd.  p.  121. 
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évident,  d'i^rès  les  dispositions  y  contenues,  quant  au  taux 
auquel    le  Gfouvemeur,  Lieutenant-général   et  l'Intendant 
devaient  concéder,  et  il  résulte  de  divers  arrêts  et  règlements, 
que  l'intention  des  Rois  de  France  était  de  forcer  les  seigneurs 
de  concéder  leurs  terres  aux  taux  ordinaires,  et  que  ces  taux 
étaient  moins  élevés  que  ceux  que  l'on  chargé  aujourd'hui. 
Beaucoup  de  personnes  pensaient  ci-devant  qu'il  devait  y 
avoir  eu  une  loi  en  existence,  dans  la  colonie,  réglant  le  taux 
des  concessions,  et  en  fixant  le  maximum*    Il  est  néanmoins, 
je  pense,  universellement  admis  que  cette  supposition  était 
sans  aucun  fondement.    Ainsi  donc,  en  présence  d'une  loi 
qui  oblige  le  seigneur  à  concéder,  et  en  l'absence  d'aucune 
loi  fixant  le  taux  des    concessions,  ou    interdisant  aux 
censitaires  de  payer  telles  redevance»  quelconques  convenue» 
entre  eux  et  les  seigneurs,  les  eours  de  justice  dans  cette 
colonie,  depuis  la  conquête,  autant  qu'il  a  été  en  mon  pouvoir 
de  le  constater,  ont  toujours  jugé  qu'une  convention  volon- 
taire, intervenue  entre  le  seigneur  et  le  censitaire,  réglant 
le  taux  de  la  redevance,  ne   peut  être  annulée  sur  ce  que 
cette  redevance  est  plus  élevée  que  celles  imposées  en  1711 
et  1732,  ou  celles  imposées  en  premier  lieu  dans  la  sei- 
gneurie où  s'est  établi  le  censitaire  qui  demande  la  réduction 
de  sa  concession.     Cette  doctrine  a  reçu  son  application 
dans  plusieurs  causes,  dans  lesquelles  j'ai  été  moi-même 
concerné  comme  avocat.    En  1840,  j'instituai,  de  la  part  des 
représentants  de  feu  le  Gén.  N.  C.  Burton,  plusieurs  actions 
dans  là  Cour  du  B.  de  la  Reine  à  Montréal,  contre  des 
censitaires  des  seigneuries  Bleuiy,  De  Léry,  Lacolle  et  Noyan, 
pour  des  arrérages  de  cens  et  rentes  dont  le  taux  était  plus 
élevé  que  dans  le  cas  actuel.    Ces  censitaires,  et  quelques 
autres  persomies^  intéressées  dans  la  question^  se  Uèient 
ensemble  pour  contester  la  légalité  de  ees  demande»,  et 
s'assurèrent,  à  cet  efiet,  des  services   professionnefs   de» 
premiers  avocats  du  barreau  de  Montréal.    Quatre  de  ce» 
causes   (Hamilton  vs.  Fortin; — ^méme  vs.  Chouinard^— 
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même  vs.  Lamooreux  ; — même  vs.  Brouillette  ; — ).  forent 
menées  à  fin.  L'unique  question  sounûse  à  la  cour  était 
celle-ci  :  "  Peut-on  demander  la  réduction  des  cens  et  rentes 
stipulés  dans  un  contrat  de  concession  ?  "  Cette  proposition 
fut  soutenue  dans  l'affirmative  avec  beaucoup  d'habileté, 
mais  sans  succès.  Le  jugement  dans  Pune  de  ces  causes 
et  les  raisons  sur  lesquelles  il  est  fondé,  sont  rapportés  au 
long  dans  le  rapport  des  Commissaires  sur  la  tenure 
seigneuriale. 

Il  fut  question  de  porter  ces  causes  en  appel  ;  mais  Pidée 
en  fut  abandonnée  ;  et  des  jugements  semblables  furent 
rendus  dans  toutes  les  autres  causes.  A  cette  époque,  les 
recherches  que  je  dus  faire  m'avaient  convaincu  que  ces 
jugements  étaient  corrects,  et  aujourd'hui,  après  un  nouvel 
examen  de  la  question,  je  ne  puis  trouver  aucune  raison  pour 
renverser  la  doctrine  que  ces  décisions  ont  consacrée.  En 
conséquence,  je  concours  dans  le  jugement  qui  maintient 
l'action  du  Demandeur. 

Le  jugement  est  comme  suit  : 

La  Cour considérant  que  Pairrêt  du  Roi  de  France, 

en  date  du  six  de  juUlet,  1711,  invoqué  par  le  Défendeur  à 
Pappui  de  sa  défense,  n'est  applicable  qu'au  cas  où  le 
seigneur  a  refusé  de  concéder  aux  habitants  les  terres  qu'ils 
lui  demandent,  et  que  l'arrêt  du  Roi  de  France,  en  date  du 
15  mars  1732,  aussi  invoqué  par  le  Défendeur  à  l'appui  de 
sa  défense,  ordonne  à  tous  les  propriétaires  des  terres  en 
seigneurie  non  alors  défrichées,  de  les  mettre  en  valeur  et  d'y 
établir  des  habitants,  et  que  par  le  dit  arrêt,  Sa  Majesté 
fait  très-expresses  défenses  à  tous  seigneurs  et  autres  propri- 
étaires, de  vendre  aucune  terre  en  bois  debout,  à  peine  de 
nullité  des  contrats  de  vente,  et  de  restitution  du  prix  des 
dites  terres  vendues,  lesquelles  terres  seront  réunies  de  plein 

droit  au  Domaine  du  Roi  ;  considérant  qu'il  est  constaté 
4» 
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que  le  Demandeur  en  cette  cause,  seigneur  de  la  moitié 
nord-est  de  la  seigneurie  Bourg  Louis,  maintenant  appelée 
New  Guernsey,  a,  par  acte  fait  et  passé  devant  Mtre.  Panet  et 
son  confrère,  Notaijres,  à  New  Guernsey,  le  17  septembre  de 
l'année  18S9,  concédé^  non  point  vendu,  au  Défendeur  la 
la  terre  y  désignée,  aux  diverses  charges,  clauses  et  rede- 
vances y  énoncées,  laquelle  concession  de  la  dite  terre,  et 
icelle,  il  a  possédée  depuis  la  passation  du  dit  acte  jusqu^à  ce 
jour  ;  considérant  que  les  allégués  contenus  dans  Pexception 
péremptoire  en  droit,  qui  sont  constatés  par  la  preuve  offerte 
en  cette  cause,  ne  sont  pas  suffisants  en  loi  pour  annuler  le 
dit  acte  de  concession,  en  tout  ou  en  partie,  déboute  le 
Défendeur  de  Pexception  péremptoire  en  droit  perpétuelle 
plaidée  en  cette  cause,  et  condamne  le  Défendeur  à  payer  au 
Demandeur  la  somme  de  treize  livres,  quatre  chelins  et  huit 
deniers,  balance  de  celle  de  £16  11  4  courant,  pour  huit 
années  d'arrérages  de  cens  et  rentes  dus  par  le  Défendeur 
au  Demandeur,  en  vertu  du  susdit  acte  de  concession,  échus 
le  1er  novembre,  1848,  avec  intérêt  du  28  avril,  1849,  et 
les  dépens. 

Lelievre  et  Angers,  Procureurs  du  Demandeur. 
A.  Stuart,  Conseil. 

Tessier,  Procureur  du  Défendeur* 
Caron,  Conseil. 
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COUR  SUPERIEURE.— MONTREAL. 

Présents  :  Dat,  Smith  et  Mondbubt,  Juges. 

No.  605,  )  BoTER • ..Demandeur^ 


de       } 
851.    ) 


vs. 


1851 


Slowv  étal... • Défendeurs. 


Jngéi  que  mr  «aisie  réelle,  l'absence 
de  recon,  d'élection  de  domicile  du 
saisissant  et  de  l'huissier,  de  mention 
de  l'avant  ou  de  l'après-midi,  et  du  com- 
mandement de  payer,  lorsqu'il  a  eu  lieu 
sur  exécution  contre  les  meubles,  n'est 
pas  cause  de  nullité. 


Que  le  certificat  du  Shérif  que  les  an- 
•enceset  publications  ont  été  faites,  lait 
foi  jusqu'à  ce  que  tel  certificat  ait  été 
déclaré  faux. 

Que  &ute  de  s'être  opposé  dans  le 
temps  fixé  par  le  Statut  41  Geo.  3,  ch. 
7,  sect  11 ,  le  saisi  est  pour  toujours  for- 
clos du  droit  d'invoquer  les  nullités  de 
la  saisie  de  ses  immeubles,  ainsi  que  des 
procédés  qui  y  ont  rapport 


Held,  thatnpon  seizure  of  real  estate, 
the  absence  of  a  witness  Co  the  seizure, 
recors,  the  want  of  an  election  of  domi- 
cile by  the  pjarty  seizing  and  by  the 
bailiir,  the  omission  to  state  iidiether  the 
seizure  was  effected  before  or  after 
twelve  o'clock^  and  that  a  demand  of 
]>ayment  was  made,  when  such  execu- 
tion is  directed  against  the  moveables 
only,  are  not  sufficient  grounds  to  im- 
puim  the  validity  of  such  seizure. 

That  the  Return  of  the  Sheriff  that  the 
advertisements  and  publications  of  the 
sale  have  been  made,  is  conclusive 
until  such  return  is  declared  fiiise. 

That  a  party  against  whom  execution 
has  issued,  and  who  has  failed  to  make 
opposition  within  the  period  prescribed 
by  the  41  G^eo.  lU,  cap.  7,  sec.  11,  is 
for  ever  precluded  firom  the  right  of 
availing  hmiself  of  any  irregularities  in 
the  seizure  of  his  immoveables  and  of 
the  proceedings  thereon. 


Jngement  le  IS  janTÎer,  1852. 


La  demande,  signifiée  le  25  février,  1845,  était  an  pétitoiie, 
revendiquant  deux  lots  de  terre  acquis  par  le  Demandeur, 
suivant  titres  produits,  et  alléguant  l'injuste  et  illégale 
détention  d'iceux  par  les  Défendeurs.  Ces  derniers  oppo- 
sèrent à  cette  demande  une  exception  péremptoire,  par 
laquelle,  tout  en  admettant  que  le  Demandeur  avait  été 
propriétaire  de  ces  deux  immeubles,  ils  mettaient  en  fait 
qu'il  avait  cessé  de  Pêtre,  et  que  la  propriété  en  était  passée 
aux  Défendeurs.    Qu'en  vertu  d'un  Bref  d'exécution,  émané 
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contre  les  immeubles  du  Demandeur,  sur  un  jugement  rendu 
contre  lui,  dans  la  Cour  du  Banc  de  la  Reine  du  district  de 
Montréal,  à  la  poursuite  de  John  Boston,  les  susdits  lots 
furent  bien  et  duement  saisis,  et  le  SO  avril,  1839,  furent 
adjugés  et  vendus  au.  dit  John  . B.Q3ton>  qui  en  devint  le 
vrai  et  légitime  propriétaire,  et  en  obtint  la  possession 
légale.  Que  ledit*  John  Boston  itvaît  ensuite,  par  deux  actes 
distincts,  vendu  à  chacun  des  deux  Défendeurs  un  des 
susdits  lots,  qu'ils  possédaient  ainsi  à  juste  titre,  et  que  la 
demande  ne  pouvait  être  maintenue,  et  ils  en  demandaient, 
en  conséquence,  le  renvoi.  Par  un  second  plaidoyer,  les 
Défendeurs  plaidaient  qu'ils  ne  possédaient  pas  conjointe- 
ment, mais  séparément,  chacun,  un  des  deux  lots  revendi- 
qués. 

Par  sa  première  réponse,  le  Demandeur  prétendit  que  la 
saisie  des  immeubles,  tous  les  procédés  subséquents,  ainsi 
que  l'adjudication  faite  à  John  Boston,  étaient  nuls  et  de  nul 
effet,  n'ayant  pas  été  accompagnés  des  formalités  essentielles, 
imposées  par  la  loi,  pour  la  validité  de  l'expropriation  forcée, 
et  il  énonçait  les  raisons  suivantes  : 

1.  "  Parcequ'il  n'appert  pas,  par  le  rapport  du  shérif,  fait 
**  sur  le  procès-verbal  de  l'huissier  Robert  Lovell,  que  le  dit 
'^  huissier,  chargé  par  le  shérif  de  ce  district,  l'Hon.  R.  de 
'^  St.  Ours,  d'exécuter  le  dit  bref,  ait  fait  au  nom  du  saisis- 
^^  sant  l'élection  de  domicile  voulue  par  les  ordonnances  et 
^^  l'usage  suivis  en  ce  pays,  dans  la  paroisse  où  la  dite  saisie 
"  a  été  faite,  non  plus  qu'aucune  élection  de  domicile  quel- 
**  conque." 

2.  "  Parceque  le  dit  huissier  n'a  pas  fait  au  Défendeur, 
^^  préalablement  à  la  dite  saisie,  de  commandement  de  payer 
"  les  sommes  d'argent  portées  au  dit  bref." 

3.  "  Parceque  ce  procès-verbal  et  rapport  ne  font  point 
^^  voir,  que  le  dit  huissier  se  soit  fait  accompagner  de  recors 
"  pour  pratiquer  la  dite  saisie." 


it 
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4.  ^^  Pafcequ'il  n'appert  point  que  le  dit  huissier  ait  laissé 
au  saisi  copie  du  procès-verbal  de  la  prétendue  saisie." 


6.  "  Parcequ'il  n*appert  point,  par  le  dit  procès-verbal  de 
^  saisie  réelle,  si  la  dite  saisie  a  été  faite  dans  l'avant  ou 
**  l'après-midi  du  30  Novembre,  1838,  jour  auquel  le  dit 
^^  prétendu  procès-verbal  comporte  que  la  dite  saisie  a  été 
*'  faite," 

6.  "  Paiceque  le  dit  prétendu  procès-verbal  ne  fait  point 
^^  mention  des  sommes  d'argent  pour  lesquelles  la  prétendue 
^*  saisie  a  été  faîte," 

7.  ^^  Pareeque  la  dite  prétendue  saisie  n'a  pas  été  pré- 
'^  cédée  ou  accompagnée  de  l'élection  de  domicile  du  saisis- 
'^  sant  voulue  par  la  loi,  dans  la  Paroisse  où  elle  a  été  faite, 
^^  où  sont  situés  les  immeubles  saisis,  non  plus  que  d'une 
^^  élection  de  domicile  quelconque  de  la  part  du  Demandeur 
**  saisissant  ou  de  l'huissier." 

8.  ^^  Pareequ'elle  n'a  pas  été  précédée  ou  accompagnée 
^^  du  commandement  de  payer  fait  au  saisi,  tel  que  voulu 
**  par  la  loi  et  l'usage." 

9.  ^^  Pareeque  l'huissier  saisissant  ne  s'est  pas  fait  ao- 
*^  compagner  de  recors  ou  témoins  qui  aient  signé  ce  pré- 
'^  tendu  procès-verbal,  ou  qui  aient  fisiit  mention  des  causes 
^^  pour  lesquelles  ils  ne  pouvaient  signer,  quand  il  a  fait  la 
**  prétendue  saisie." 

10.  ^^  Pareeque  l'huissier  saisissant  n'a  pas  laissé  au  saisi 
**  en  personne,  ou  à  «on  domicile,  copie  de  l'exploit  ou  procès- 
^^  verbal  de  saisie,  ainsi  que  requis  par  la  loi  et  l'usage." 

11.  ^^  Pareeque  la  dite  saisie  ne  comporte  aucune  date 
"  certaine." 

13.  ^^  Pareeque  le  rapport  du  Shérif,  Roch  de  St.  Ours,  ne 
^^  bât  point  mention  que  la  vente  ou  l'adjudication  des  im- 
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^^  meubles  en  question,  aient  été  annoncées  en  temps  et  lieu 
"  opportuns,  et  notamment  ne  fait  point  voir  que  ladite  vente 
^^  et  adjudication  ont  été  annoncées  un  dimanche,  à  l'issue  du 
^^  service  divin,  qui  est  le  temps  prescrit  par  la  loi  pour  la 
"  validité  de  telle  annonce,  comme  devant  avoir  lieu  à  la  porte 
^^  de  PEglise  de  la  Paroisse  de  St*  Edouard,  où  sont  situés  les 
"  immeubles." 

15,  "  Parceque  ce  n'a  pas  été  un  Dimanche,  à  l'issue  du 
"  service  divin,  à  la  porte  de  l'Eglise  de  la  dite  Paroisse  de 
"  St.  Edouard,  que  l'annonce  de  la  prétendue  vente  et  adjudi- 
"  cation  des  dits  immeubles  a  eu  lieu." 

14.  ^'  Parceque  la  dite  vente  et  adjudication  n'ont  pas  été 
"  annoncées  suivant  la  loi." 

16.  "  Parceque  lesdites  prétendues  saisie  et  adjudication,  et 
"  tous  les  autres  procédés  intermédiaires  et  relatifs  aux  dites 
"  saisie,  vente  et  adjudication,  ont  été  entachés  de  nullité 
^  absolue  par  le  défaut  d'accomplissement  des  formalités 
^'  ci-haut  mentionnées,  et  que  le  dit  John  Boston,  par  lasup- 
^^  pression  des  dites  formalités,  a  obtenu  subrepticement  la 
"  prétendue  adjudication  des  dits  immeubles  pour  un  vil  prix 
**  n'ayant  eu  contre  lui  aucun  enchérisseur,  vu  que  la  dite  sai- 
**  aie  et  adjudication  ont  été  faites  clandestinement,  et  sans 
**  avoir  eu  la  publicité  que  la  loi  requiert." 

Pour  toutes  ces  raisons  le  Demandeur  alléguait  que  John 
Boston  n'avait  pu  acquérir  aucun  droit  de  propriété  sur  les 
immeubles  revendiqués,  et  il  concluait,  autant  que  besoin 
pouvait  être,  à  ce  que  les  dites  prétendues  saisie,  vente  et 
adjudication,  et  procédés  y  relatifs,  fassent  déclarés  nuls  et 
mis  au  néant,  «t  de  plus,  que  l'exception,  en  premier  lieu 
plaidée,  fut  déboutée. 

Quant  à  la  seconde  exception,  la  réponse  fut  une  dénéga* 
tion  générale. 
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Par  une  réplique  spéciale,  les  Défendeurs  disaient  que 
toutes  les  formalités  requises  avaient  été  observées,  et  que 
la  dite  saisie,  et  tous  les  procédés  y  relatifs,  avaient  été  faits 
au  vu  et  su  du  Demandeuf,  qui  n'y  avait  fait  aucune  objec- 
tion, mais  y  avait  donné  son  assentiment,  ne  s'étant  jamais 
pourvu  à  cet  égard  contre  le  dit  John  Boston,  mais  au  temps 
de  telle  vente  par  décret,  y  avait  acquiescé* 

Le  Demandeur  admit  qu'il  était  présent  lors  de  la  vente 
et  adjudication  à  Boston  des  lots  en  question,  et  les  Défen- 
deurs produisirent  le  Bref  d'exécution  émané  contre  les 
meubles  du  Demandeur  à  la  poursuite  du  dit  Boston,  avec  le 
Procès-Verbal  de  nulla  bona  signé  par  le  dit  Demandeur, 
avec  son  consentement  sous  croix,  en  présence  de  témoins, 
aux  fins  de  procéder  à  la  saisie  de  ses  immeubles. 

En  cet  état,  la  cause  fut  plaidée  le  SO  décembre,  1851,  et 
le  13  janvier,  1852,  en  prononçant  le  jugement.  Day,  Juge,  j 
dit  :  —  Tous  les  faits  étant  admis,  il  s'agit  d'examiner  | 
les  informalités,  et  de  voir  si  elles  sont  de  nature  à  vicier  la 
vente.  Je  dois  dire  d'abord  qu'en  France,  aussi  bien  qu'ici, 
toutes  les  objections  fondées  sur  des  informalités  sont  regar- 
dées bien  défavorablement,  et  que  la  règle  suivie  par  les 
Cours  est  de  maintenir,  plutôt  que  d'infirmer,  les  procédures 
judiciaires,  et  c'est  pour  obéir  à  cette  règle  que  les  moindres 
actes  sont  pris  pour  des  renonciations  (waivers)  à  se  prévaloir 
de  ces  informalités.  Dans  le  cas  actuel,  les  informalités 
invoquées  sont  au  nombre  de  quinze,  mais  peuvent  être 
réduites  à  un  plus  petit  nombre,  comme  suit  :  1.  Pas  d'élection 
de  domicile  par  l'huissier  au  temps  de  la  saisie.  En  effet  il 
n'appert  pas  qu'aucune  telle  élection  ait  été  faite,  mais  si  on 
en  appelle  à  la  pratique  de  cette  Cour,  on  voit  qu'il  a  été  in- 
variablement jugé  qu'elle  n'était  pas  nécessaire.  Il  n'en  est 
pas  ici  comme  en  France,  où  chaque  huissier  agit  de  son  chef 
en  exécutant  les  saisies.  Ici,  le  shérif  est  l'officier,  et  son 
bureau  est  le  domicile  élu  pour  toutes  les  parties,  et  le  saisi  ne 
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pent  igaorer  où  aller  faire  le  paiement,  b'U  vent  le  faire,  et  c'est 
là  la  raison  d'une  élection  de  domicile,  on  Pa  toujours  ainsi 
décidé  ici  et  aussi  à  Québec,  ainsi  que  j'en  suis  informé 
par  mon  savant  confrère  (Yaitfelson,)  et  quand  il  n'en  aurait 
pas  été  ainsi,  je  serais  prêt  à  lé  juger  de  cette  manière  à 
présent.  La  Cour,  en  conséquence,  n'a  point  de  doute  que 
ce  moyen  n'est  pas  soutenable.  2.  Pas  de  commandement 
de  payer.  Il  n'est  pas  douteux  qu'en  France  c'était  une 
nullité  qui  viciait  la  saisie  réelle.  Ici,  nous  sommes  sous 
l'effet  du  changement  introduit  par  l'ordonnance  de  1785,  qui 
prescrit  la  saisie  des  meubles  et  des  immeubles  par  le  même 
exécutoire  ;  c'est  donc  évidemment  une  seule  et  même 
exécution,  et  quoique,  dans  ce  District,  on  les  ait  séparées,  ce 
n'est  que  comme  plus  grande  facilité.  Ici,  le  procès-verbal 
contre  les  meubles  du  Demandeur  actuel,  constate  la  de- 
mande de  payer,  qui  est  suflisante,  sans  qu'il  soit  nécessaire 
d'en  faire  une  seconde.  S.  Absence  des  recors  ou  témoins 
à  la  saisie.  Il  n'est  pas  besoin  de  s'étendre  sur  cette  objection, 
vu  qu'on  a  déjà  plusieurs  fois  déclaré  que  tels  recors  ou 
témoins  n'étaient  pas  nécessaires.  L'ordonnance  de  1667  les 
requiérait  pour  la  saisie  des  meubles,  il  est  vrai,  mais  lors 
de  son  enregistrement  en  ce  pays,  cette  partie  en  fut  retran- 
chée. En  France,  cette  omission  emportait  la  peine  de 
nullité,  parceque  l'Edit  de  contrôle,  qui  n'a  jamais  été 
en  force  ici,  exigeait  la  présence  de  recors.  4.  Le  procès- 
verbal  ne  fait  pas  voir  si  la  saisie  a  été  faite  avant  ou  après- 
midi.  Cette  formalité  n'a  jamais  été  observée  ici,  et  le 
manque  de  cette  formalité  n'était  pas,  nonplus,  une  cause  de 
nullité  en  France.  Plusieurs  causes  de  nullités,  il  faut  le 
remarquer,  n'ont  jamais  été  prononcées  par  les  lois,  mais  ont 
été  introduites  par  le  silence  ou  la  jurisprudence  des  tribu- 
naux,ou  par  l'ingénuité  des  procureurs  qui  les  invoquaient  en 
toute  occasion. 

En  fait  de  pmtique,  j'adopterais  l'autorité  de  Pothier  de 
préférence  à  toute  autre,  même  à  celle  de  Mr.  Biret.  Pigeau,  en 
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son  premier  volume,  p.  700,  note  (a),  dit  :  ^^  on  ne  voit  ancnne 
^^  loi  ni  règlement  qui  oblige  à  exprimer  Pavant  ou  Paprès- 
^^  midi  dans  la  saisie  réelle."  Mais,  quand  même  cette  cause 
de  nullité  aur^t  existé  en  France,  une  pratique  contmire, 
en  ce  pays,  a. eu  Peffet  d'abroger  la  jurisprudence  française. 
6.  Le  procès-verbal  n'exprime  pas  le  montant  de  la  dette. 
Le  warrant  et  le  procès-verbal  doivent  être  pris  ensemble,  et 
cette  objection,  dans  ce  cas,  se  trouve  dénuée  de  fondement 
6.  Pas  d'élection  de  domicile  du  Demandeur.  Les  observa- 
tions sur  la  première  objection  s'appliquent  à  celle-ci.  En 
France,  l'élection  de  domicile  n'avait  lieu  que  lorsque  le 
créancier  saisissant  ne  résidait  pas  au  même  lieu,  que  le 
débiteur,  mais  aucun  texte  spécifique  ne  faisait  une  nullité 
de  cette  omission.  Pigeau  p.  701,  note  (a),  dit:  ^^ aucune 
loi  ne  l'établit  directement."  Ce  n'était  pas  une  loi,  mais 
une  simple  pratique  des  tribunaux.  Trois  ou  quatre  autres 
objections  sont  relatives  aux  annonces  et  publications  de  la 
vente  ;  le  rapport  du  shérif,  alléguant  qu'il  a  procédé  à  la 
vente,  après  avoir  duement  fait  les  annonces  et  publications, 
•st  suffisant  jusqu'à  ce  qu'il  ait  été  mis  de  côté  sur  une  con- 
testation en  forme.  Mais  il  y  a  un  autre  moyen  plus  sérieux, 
et  qui  a  occupé  davantage  l'attention  de  la  Cour,  c'est 
que  le  procès^verbal  ne  fait  pas  voir  que  copie  en  a  été 
signifiée  au  Défendeur.  Le  certificat  de  l'huissier  porte 
qu'il  en  a  signifié  '^  une  copie  au  Défendeur  en  la  laisëant 
sur  la  terre  ;"  c'est  là  évidemment  un  rapport  impropre, 
ou  plutôt  ce  n'en  est  pas  un,  et  c'est  une  omission  d'une 
formalité  essentielle,  parceque  le  Défendeur  devait  être 
informé  que  sa  propriété  était  saisie  :  mais  admettant  même 
cette  irrégularité,  on  ne  voit  pas  que  le  Défendeur  n'a 
pas  reçu  cette  copie,  et  il  ne  le  dit  pas  lui-même.  Mais  ici  se 
présente  une  autre  question.  Il  ne  peut  y  avoir  de  doute  que, 
sous  le  système  français,  toutes  les  formalités  de  la  saisie 
pouvaient  être  mises  en  question  jusqu'au  congé  d^adjuger  ou 
Vappointemenl  à  décréter,  ainsi  que  l'appelle  Pothier  :  s'il 
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était  fait  quelque  chose  de  nature  à  annuler  les  procédés,  le 
Défendeur  devait  en  donner  connaissance,  et  à  défaut  par 
lui  de  le  faire,  et  le  congé  éPadfuger  prononcé,  il  était  pour 
toujours  forclos  du  droit  de  se  prévaloir  de  telle  nullité. 
On  s'est  demandé  si  nos  lois,  en  simplifiant  la  procédure 
du  décret,  et  dispensant  de  la  formalité  du  congé  éPadjuger^ 
y  avaient  substitué  quelqu'autre  mode  pour  forclore  le  Défen- 
deur du  droit  d'invoquer  les  nullités  qui  pourraient  se 
rencontrer  dans  la  saisie  ?  La  Cour  est  d'opinion  que 
tel  moyen  existe,  et  qu'on  trouve  dans  le  statut  une  indi- 
cation de  procédés  équivalant,  pour  cet  effet,  au  congé 
d'adjuger.  Par  la  38e  section  de  l'ordonnance  de  1785, 
prescrivant  la  manière  dont  le  shérif  devra  procéder  sur 
les  ventes  d'immeubles,  il  est  déclaré,  que  la  vente  par 
le  shérif,  "  sans  autre  formalité,  aura  la  même  force  et 
"  effet  que  le  décret  avait  auparavant."  Vient  ensuite  le 
statut  de  la  41e  Geo.  S,  ch.  7,  dont  la  lie  section  porte 
^^  qu'aucune  opposition  afin  d'annuler  &c.,  ne  sera  reçue 
"  par  le  shérif,  à  moins  que  ce  ne  soit  avant  les  quinze  jours 
"  qui  précéderont  immédiatement  le  jour  fixé  pour  la  vente 
"  &c.,  pourvu  que  le  shérif  ait  fait  savoir,  dans  ses  annonces 
"  de  vente  des  immeubles,  que  telles  oppositions  ne  seront 
"  pas  reçues  durant  les  quinze  jours  précédant  la  vente 
*'  comme  susdit."  Ceci  me  semble  établir,  comme  règle, 
qu'un  temps  est  donné  aux  parties,  qui  ont  à  se  plaindre 
d'irrégularités  dans  les  procédés,  pour  produire  et  faire  leurs 
oppositions,  et  que  dans  la  vue  de  les  protéger,  la  loi  a  imposé 
au  shérif  l'obligation  d'annoncer  qu'après  ce  temps,  aucune 
opposition  ne  serait  reçue.  Elles  sont,  par  là,  mises  en  de- 
meure, et  si  elles  laissent  expirer  ce  terme,  elles  sont  forclosçs 
pour  toujours.  Rien  ne  peut  être  plus  précis  que  l'expression 
du  statut,  et  si  ce  n'était  pas  l'intention  de  la  législature  d'éta- 
blir une  règle  de  cette  espèce,  il  n'en  est  établie  aucune.  Nous 
tenons  donc  que  ce  statut,  joint  à  l'ordonnance  de  1786,  a 
établi  un  procédé  equipollent  au  congé  éPadjuger,  et  par 
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lequel  une  partie  ne  peut  venir  réclamer  après  l'expiration 
du  délai,  et  que  Pinformalité,  en  dernier  lieu  mentionnée,  est 
couverte  par  le  délai  expiré,  de  même  qu'elle  l'aurait  été  en 
France  par  le  congé  (Padjuger.  Ufaut  qu'il  y  ait  un  temps 
limité  pour  invoquer  les  irrégularités  ;  dire  que  la  prescrip- 
tion seule  peut  donner  un  titre  sur  adjudication  du  shérif, 
serait  ouvrir  la  porte  à  toutes  sortes  de  difficultés.  Mais  la 
Cour  est  disposée  à  aller  plus  loin,  en  disant  que,  dans  la 
supposition  où  le  statut  ne  serait  pas  assez  positif,  le  De- 
mandeur actuel,  vu  sa  présence  à  la  vente  et  adjudication 
de  ses  immeubles,  devait  se  pourvoir  en  nullité  de  décret, 
et  ne  pas  laisser  prendre  possession  de  ses  biens,  et  attendra 
huit  ou  neuf  ans  pour  venir  ensuite,  par  une  simple  action 
pétitoire,  sans  égard  à  son  expropriation,  dont  il  ne  fait  pas 
plus  mention  que  si  elle  n'eut  jamais  existée,  demander  la 
restitution  de  sa  propriété.  Si  les  principes  de  l'équité,  et 
la  convenance  (policy)  de  maintenir  les  procédés  des  Cours, 
autant  qu'il  est  possible,  doivent  avoir  du  poids,  la  demande 
en  cette  cause  ne  peut  certainement  pas  être  reçue* 

MoNDELET,  Juge  :  Je  concours  à  ce  jugement  dans  toute 
son  étendue;  mais  si  ces  objections  avaient  été  faites  avant 
la  vente,  j'aurais  été  disposé  à  les  accueillir,  même  celle  qui 
regarde  l'élection  de  domicile,  considérant  qu'elle  est  néces- 
saire, l'huissier,  sur  une  saisie  immobilière,  n'ayant  pas 
autorité  de  recevoir  paiement. 

Smith,  Juge  :  J'aurais  renvoyé  la  réponse  du  Demandeur 
sur  un  demurrer. 

Le  jugement  est  motivé  comme  suit  : 

The  Court,  &c.  Considering  that  the  land  and  premises, 
in  the  PlaintiflPs  Declaration  described,  were  seized  under  a 
Writ  of  Execution,  issued  upon  a  Judgment  rendered  in  favor 
of  John  Boston,  Esquire,  against  the  said  Antoine  Boyer,  the 
now  Plaintiff,  and  after  having  been  advertised  and  published 
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according  to  Law,  to  be  sold,  as  appean  by  the  Return  of 
the  late  Honorable  Roch  de  St.  Ours,  then  Sheri£^  npon  the 
said  Writ  of  Execution,  were,  on  the  ISth  day  of  April,  18S9, 
by  the  said  Sheriff,  sold  and  adjudged  to  the  said  John 
Boston,  in  the  manner  alleged  and  set  forth  in  the  Exception 
by  the  Defendants,  in  the  said  cause,  pleaded  ;  and  considei^ 
ing  that  the  pretended  informalities  and  nullities  by  the 
Plaintiff  in  his  special  answer  in  the  said  cause  filed, 
assigned  and  alleged  to  have  occurred  in  the  said  seizure, 
in  so  far  as  the  same  are  shewn  to  exist,  occurred  in  pro* 
ceedings  had  and  taken  previously  to  the  fifteen  days  next 
before  the  day  fixed  for  the  said  sale  and  adjudication,  and 
that  the  said  Antoine  Boyer,  the  now  Plaintiff,  notwithstand- 
ing  the  advertisements  and  publication  of  sale  aforesaid, 
whereby  he  was  duly  notified  and  put  en  demeure^  fidled  to 
make  and  file  any  Opposition  qfin  dPanrndery  at  any  time 
previous  to  the  said  fifteen  days  next  before  the  day  fixed 
for  the  said  sale  and  adjudication,  or  any  Petitioh  en  nuBUé 
de  décretj  or  to  take  any  other  proceeding  for  causing  the 
said  seizure,  sale  and  adjudication  to  be  annulled  and  set 
aside,  by  reason  of  the  said  pretended  informalities  and 
nullities,  and  that  by  reason  thereof  and  by  law,  he  cannot 
now  set  up  and  oppose  the  said  pretended  informalities  and 
nullities,  and  have  the  benefit  thereof  in  manner  and  form  as 
he  has  sought  to  do  by  his  said  special  answers,  doth  dismiss 
the  said  special  answers  ;  and  the  Court  declaring,  that  by 
reason  of  the  said  seizure,  sale  and  adjudication,  the  said 
Antoine  Boyer,  the  now  Plaintiff,  was  dispossessed  of  and 
lost  his  title,  right  and  property,  in  and  to  the  said  land  and 
premises,  and  that  the  said  John  Boston,  became  by  virtue 
thereof^  the  owner  and  possessor  of  the  said  land  and  pre- 
mises, doth  maintain  the  said  Exception  of  the  Defendants, 
and  dismisses  the  action  of'  the  Plaintiff  with  costs. 

DiitrMMoirn  et  LbRAKoltR,  pour  le  Demandeur. 
BsTHtms  et  Dunkin,  pour  les  Défendeurs. 
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COUR  SUPERIEURE.— QUEBEC- 

Présents  :  Bowen,  Juge-en-Chef^  et  Dut  al,  Jage. 

No.  271  (  Tessier, •••*•. ......  Demandeur^ 

de       <                                          vs. 
1850.    (Tessier, .Défendeur. 


Jugé,  qu'on  curateur  à  une  succesnon 
Tac«Qte  ne  peut  nas  être  poursuivi  par 
un  tiers  auquel  u  aurait  iransporte  sa 
créance  contre  telle  succession  :  le 
curateur  ne  pouvant  se  poursuivre  lui- 
même,  ou  se  fidre  poursuivre  par  son 
propie  cessionnaire. 


Held;  that  a  curator  to  i  vacant  estate 
cannot  be  sued  by  a  third  party  to 
whom  hé  has  assigned  his  claim  against 
such  vacant  estate  ;  inasmuch  as  the 
curator  cannot  sue  himself  or  be  sued 
by  his  own  assignee. 


Jugement  rendu  le  12  mars,  1850. 


Le  Défendeur  avait  été  nommé  curateur  à  la  succession 
vacante  du  nommé  Biais.  U  était  lui-même  créancier  de 
cette  succession  ;  ne  pouvant  de  poursuivre  lui-même,  il 
céda  sa  créance  au  Demandeur,  qui  intenta  contre  lui,  en 
sa  qualité  de  curateur,  une  action  pour  recouvrer  la  créance 
ainsi  cédée.     Le  Défendeur  fit  défaut. 

Cette  action  fîlt  déboutée  sur  le  principe,  que  la  cession 
ayant  eu  lieu  depuis  la  nomination  du  curateur,  c'était  de 
sa  part  en  quelque  sorte  se  poursuivre  lui-même  ;  que  dans 
ce  cas,  son  seul  remède  était  de  renoncer  à  la  curatelle,  et  de 
faire  nommer  un  autre  curateur.  Ce  jugement  n'est  pas 
motivé.  (1) 

Tessieb,  pour  le  Demandeur. 


(1)  12  V.  c  38,  s.  96. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  : — ^Duyal  et  Meredith^  Juges. 

r  GuENETTB, *  •  •  •  «  Demandeur^ 

No.    269  vs. 

Blanchet,..  . •  • • Défendeur^ 

de        ^  et 

Rot  et  al.,.  •  •  • • Opposants^ 

1851.  et 

Boutin, • •  •  •  •  Adjudicataire. 


Jugé,  qae  tout  Opposant,  partie  à  un 
décreti  peut  demander  la  foUe  enchère 
contre  l'Adjudicataire  ^ui  n'a  point 
payé  Bon  pnz  d'acquisition. 


Held|  that  any  Opposing  Creditor  can 
move  ti  folle  etichère  against  an  Mjudi- 
cataire  who  has  neglected  to  pay  his 
purchase  money. 


Jugement  le  20  décembre,  1851. 


Les  Opposants,  Roy  et  autres,  ayant  fait  motion  pour 
folle  enchère  contre  l'Adjudicataire,  (le  nommé  Boutin,)  qui 
avait  négligé  de  payer  son  prix  d'acquisition,  on  leur  objecta 
que  l'initiative  de  cette  procédure  appartenait  au  Demandeur 
seul,  comme  Dominua  litis.  La  Cour  rejeta  cette  préten- 
tion, et  accorda  la  folle  enchère  sur  la  demande  des  Opposants. 
Jugement  non  motivé.  (1) 

Chauveau  et  Casobain,  pour  Roy  et  autres. 
Taschereau,  J.  t.  pour  Boutin. 


(1)  41  Geo.  3,  c  7,  s.  14. 
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QUEEN'S  BENCH, 
Appeal  sids. 


i        DISTRICT  OF  QUEBEC. 
Before  Rollanp,  Panbt  and  Atlwih,  Jnstices. 


No.  811  ^  WuRT£L£,.«. ••••  ^.Jppellantj 

of       >                                       and 
1851.    )  The  Bishop  of  Quebec,  .  •  •  •  • Respondent, 


Held,  that  a  judgment  of  the  Suiierior 
Court,  reAuing  to  grant  a  Writ  of 
MandJamus,  upon  a  Petition  complaining 
that  the  Bishop  of  Quebec  has  refused  to 
read  the  funend  service  over  the  dead 
body  of  an  individual,  is  a  final  judg- 
ment, and  may  be  ajipealed  from,  ac- 
cotdtng  to  the  provisionB  of  the  12  Y. 
c  41,  s.  20. 


Jugé,  qu'un  jugement  de  la  Cour 
Supérieure,  refusant  l'émanation  d'un 
Writ  de  Mandaanuif  sur  requête  ex- 
posant que  l'Ëvèque  de  Québec  a  refusé 
de  lire  le  service  funèbre  sur  le  corps 
d'un  défunt,  est  un  jugement  final,  dont 
il  y  a  appel,  aux  termes  de  la  12  Vie. 
c.  41,  s.  20. , 


Judgment  rendered  the  17th  January,  1852. 


The  Appellant  had  presented  a  Petition  in  the  Court  below, 
complaining  that  the  R.  R.  G.  J.  Mountain,  Lord  Bishop  of 
Quebec,  had  refused,  though  duly  requested  so  to  do,  to  read 
the  funeral  service  over  the  body  of  his  deceased  infant 
child,  and  prayed  that  a  Writ  oi  Mandamus  should  issue.  The 
prayer  of  the  Petition  was  rejected  by  the  judgment  rendered 
in  the  said  Court,  on  the  18th  September,  1851,  by  Bowkn, 
Chief  Justice,  BAcqusr  and  Mkrkdith,  Justices. 

That  judgment  is  as  follows  : — 

The  Court  having  heard  the  Petitioner  Christian  Wurtele, 

and  the  Right  Reverend  Oeorge  Jehosaphat  Mountain,  Lord 

Bishop  of  the  Diocese  of  Quebec,  and  Rector  of  the  parish  of 

Quebec,  in  the  same  Diocese,  by  their  Counsel  respectively, 

upon  the  Petition  of  the  said  Christian  Wurtele,  in  this  cause 

filed,  praying  that  a  Writ  of  Mamdmmm  do  issue  in  the  said 
6 
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cause,  and  having  seen  the  affidavit  of  the  said  Christian 
Wurtele^  in  this  cause  filed,  by  which  it  appears,  that  the  said 
Christian  Wurtele,  on  the  twenty-sixth  day  of  July  last  past, 
notified  and  required  the  said  George  Jehosaphat  Mountain, 
as  such  Rector  of  the  said  Parish  of  Quebec,  to  open  the 
Parish  Church  of  the  said  Parish,  at  the  hour  of  eight  of  the 
clock  in  the  forenoon,  on  Monday,  the  twenty-eighth  day  of 
the  said  month  of  July,  or  at  such  hour  as  the  said  George 
Jehosaphat  Mountain  might,  at  the  time  of  the  making  of 
the  said  requisition,  indicate,  and  there  read,  over  the 
deceased  infant  child  of  him  the  said  Christian  Wurtele,  the 
funeral  service,  as  prescribed  by  the  Book  of  Common  Prayer 
of  the  Church  of  England.  And  considering  that  the  said 
George  Jehosaphat  Mountain  was  not,  and  is  not,  bound  to 
comply  with  the  said  request,  on  the  part  of  the  said 
Christian  Wurtele — It  is  ordered,  that  the  prayer  of  the 
♦said  Petition  be,  and  the  same  is  hereby  dismissed  with 
costs. 

The  Petitioner  carried  this  Judgment  into  Appeal  ;  upon 
which,  the  Respondent  moved  that  the  Appeal  should  be  dis- 
missed, on  the  ground  that  the  Judgment  was  not,  by  its 
nature,  final  and  appealable. 

On  behalf  of  the  Respondent,  it  was  said  that  the  Judgment 
was  not  appealable  ;  that  it  was  a  Judgment  rendered  as 
upon  a  Rule,  the  Petition  required  by  our  Statute  being 
nothing  but  the  motion  made  in  similar  cases  in  England  ;  that 
the  Writ  ofMandamtw  was  not  issuable  as  a  matter  of  right, 
but  left  to  the  discretion  of  the  Judges  of  the  Court  applied  to  ; 
that  the  Appellant  had  complained  that  the  Respondent  had 
refused  to  read  the  funeral  service  over  the  body  of  his  infant 
child,  and  had  not  shewn  a  legal  obligation  in  the  Respondent 
to  do  so  ;  that  the  mode  of  burial  was  a  matter  purely  of  eccle- 
siastical cognizance,  and  not  within  the  jurisdiction  of  Civil 
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Courts  ;  (1)  that  as  to  the  plea  to  the  Petition,  spoken  of  in  the 
Prov.  Stat  :  it  meant  what  is  called  in  England  the  return  to  the 
Writ  oîMandamuSj  after  it  has  issued  ;  that  this  enactment  of 
the  Statute  was  a  mere  blunder,  a  piece  of  unskilful  machinery, 
notwithstanding  which,  the  proceedings  must  necessarily  con- 
tinue to  be  regulated  by  English  Rules  :  that  the  Appellant 
having  altogether  failed  to  show,  in  the  Respondent,  the  omis- 
sion to  fulfil  a  civil  duty,  the  Writ  had  been  properly  refused. 

It  was  contended,  on  the  behalf  of  the  Appellant,  that  the 
Judgment  was  made  appealable  by  12  V.  C.  41,  s.  20  ;  that 
the  Court  below  had  decided  the  case  upon  its  merits,  and 
rendered  a  final  Judgment  ;  that  the  Prov.  Stat,  had  altogether 
changed  the  mode  of  obtaining  the  remedy  by  Writ  oi  Man^ 
damus^  and  that  by  the  1 1th  sec,  the  Writ  must  issue,  depIanOj 
upon  Petition  showing  B,primdfacie  case  ;  that  the  obligation 
to  read  the  funeral  service  is  a  civil  obligation  (2)  ;  that  the- 
Court  below  had  taken  the  merits  of  the  case  into  con- 
sideration, without  plea  and  answer,  and  upon  a   motion 
decided  the  whole  case  ;  that  a  Writ  ought  to  have  been 
granted,  and  the  Respondent  compelled  to  plead  to  the  allega- 
tions contained  in  the  Petition  ;  that  the  matter  of  civil  obliga- 
tion and  duty  spoken  of,  was  a  matter  of  proof  to  be  hereafter 
established  in  various  ways,  as  by  the  production  of  the 
Letters  Patent  appointing  the  Respondent  ;  that  in  England 
there  was  no  Appeal  in  the  case  of  a  Writ  of  Mandamus 
being  refused,  but  not  so  by  the  Prov.  Statute  ;  that  there  was 
ID  Canada  a  Church  Temporalities  Law  concerning  the 
Church  of  England,  imposing  several  civil  obligations. 

Rolland,  Justice  : — ^The  Statute  12  Vict.  ch.  41,  has  altered 
the  remedy  given  in  England,  and  used  up  to  the  period  of  its 


(1)2.  B  &A.  p.  S06.Kixig  n.  Coleridge  :^1.  B.  &  A.  p.  IZt^ExparU 
Blackmore. 
(2)  Répertoire,  vbo.  Sépulture. 
5» 
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being  passed  in  Canada,  by  means  of  the  Prerogative  Writ 
of  MandamuSy  by  directing  how  the  matter  shall  be  proceeded 
with  in  all  cases,  as  it  is  said,  in  which  a  Writ  of  Jtfaiulemiiis 
will  lie  and  might  be  legally  issaed  in  England.  This  must 
be  considered  as  indicating  cases  in  which  no  other  remedy 
could  be  looked  for  ;  and  the  Statute  expressly  provides,  that 
every  application  shall  be  made  by  a  declaration  or  petition, 
(reqiLéte  libellée)  supported  by  affidavit,  to  the  satisfaction  of 
the  Court  or  Judges  to  whom  the  application  is  made,  setting 
forth  the  facts  of  the  case  whereupon  it  would  be  lawful  for 
the  said  Court  or  Judges  to  issue  the  Writ  of  Mandamu9j 
and  it  directs  that  the  Defendant  shall  not  be  allowed  to  shew 
cause  otherwise  than  by  answering  or  pleading  to  such 
declaration  or  Petition,  &c.  &c. 

That  there  cannot  be  two  interpretations  given  to  the 
Statute,  is  evident 

Then  by  the  20th  clause,  it  is  said  that  an  Appeal  shall 
lie  to  the  Court  of  Queen^s  Bench,  from  all  final  judgments 
In  such  matters. 

The  application  here  aj^ars  to  have  been  made  in  the 
Ibrm  directed,  and  the  regularity  of  the  proceedings  was  the 
only  question  to  be  the  subject  of  consideration.  Yet  the 
Court,  on  the  first  presentation  of  the  Petition,  refused  the 
allowance  of  the  Writ,  and  that  upon  grounds  evidently 
touching  the  merits  of  the  application  :  and  now,  on  an  appeal 
brought,  a  motion  is  made  to  dismiss  the  appeal  on  the  ground 
that  the  judgment  rendered  is  not  appealable. 

Although,  this  Court  is,  no  doubt,  to  consider  this  objection 
when  the  case  comes  for  judgment  on  the  appeal,  it  was 
contended  that  the  objection  might  be  made,  in  limine^  by  a 
motion  such  as  the  present.  On  this,  I  had  some  doubts,  not 
having  before  me  the  Ordinance  of  1787,  I  thought  that  it 
might  be  regular,  but  I  can  see  nothing  in  the  Ordinance  to 
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justify  it  ;  otherwise  it  might  be  made  on  every  appeal 
instituted  before  this  Court,  a  proceeding  which  cannot  be 
admitted.  If  we  were  to  grant  the  motion,  we  would  thereby 
dispose  of  the  merit  of  the  appeal  on  motion. 

It  is  said  that  the  Judges  of  the  Superior  Court  have  set 
aside  the  law  by  refusing  to  comply  with  its  injunctions,  and 
here  it  is  that  I  have  an  objection  to  enter  into  the  merits 
of  the  application  before  the  Court  below  ;  I  am  of  opinion  we 
cannot  do  so  on  motion.  We  would  fall  into  the  same  error 
in  which  it  is  said  the  Court  below  has  fallen.  All  we  could 
do  in  this  summary  mode  (rf  enquiry,  would  be  to  say  whether 
or  not  the  application  was  of  that  irregular  nature  that  the 
Judges  were  authorized  in  rejecting  it,  and  so,  to  prevent 
enquiiy  into  the  case.  But  they  have  not  rejected  it  on  ac- 
count  of  its  irregularity.  It  was  a  case,  where,  to  use  the 
words  of  the  law,  a  Writ  of  Mandamus  mi^ht  issue  in 
England.  The  affidavit  appears  to  contain  the  necessary 
statement  oi  facts,  nor  was  irregularity  or  incompetence  the 
grotmd  of  dismissal.  But  the  Judges  assumed  that  they  had  a 
right,  as  in  England,  to  grant  the  Writ,  or  to  refuse  it  in  their 
discretion,  an  idea  which  we  cannot  adopt,  for  it  is  contraiy 
to  the  express  directions  of  the  law,  which  says,  that  the 
Defendant  shall  not  be  allowed  to  show  cause  otherwise 
than  by  answer  and  pleadings,  and  that  the  like  proceedings 
shall  be  had  on  all  such  applications  for  a  Writ  of  Mandamua 
as  are  provided,  in  the  Act,  for  the  determination  of  other  cases. 
A  contraiy  interpretation  nullifies  the  Statute.  But  all  we  can 
say  now,without  determining  the  merits  of  the  Appeal,  (which 
we  must  avoid,)  is,  that  the  judgment,  final  as  it  is,  must  be 
and  is  appealable.  The  motives  or  reasons  assigned  by  the 
Court  below,  we  will  only  try  or  determine  upon  hearing  the 
Appeal.  The  only  plausible  argument,  in  my  mind,  was, 
that  there  was  actually  no  case  before  the  Court  in  which 
the  judgment  could  be  appealed  from,  for  that  the  case  was  not 
there  introduced,  because  of  the  refusal  of  the  Judges  to  allow 
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its  introduction.  But  without  saying  that  the  Judges  were 
in  error,  (which  we  may  say  hereafter)  we  are  certainly  not 
prepared  to  say  that  there  is  no  remedy  against  such  a  decision, 
and  if  there  is,  the  Appeal  is  the  only  remedy,  as  the  judgment 
is  final.  However  guarded  we  are  in  expressing  an  opinion 
as  to  the  error  committed  by  the  Court  below,  it  is  to 
be  regretted  that,  from  what  we  must  say  our  future  decision 
may  be  somewhat  anticipated.  But  the  Respondent 
must  attribute  this  to  himself,  by  raising  prematurely  the 
question  that  we  will  have  to  decide  on  the  merits  of  the 
Appeal.  The  Court  below,  in  my  opinion,  could  only  reject 
the  application  for  irregularity,  which  would  not  have  been 
a  final  judgment.  This  they  have  not  done,  but  have  dis- 
missed the  application  by  refusing  to  grant  the  Writ,  and 
this  cannot  be  otherwise  viewed  than  as  an  appealable  judg- 
ment, and  the  Court  is  unanimous  in  that  opinion. 

Atlwin,  Justice  : — At  the  time  of  the  argument,  my  im- 
pression was  against  the  Appellant  :  I  had  not  then  read  the 
20th  Section  of  the  Prov.  Statute,  12  Vic.  c.  41  :  but  this  sec- 
tion is  conclusive  on  the  point.  It  gives  a  right  of  Appeal,  in 
cases  of  Jtfandamtw,  from  every  final  judgment.  The  judg- 
ment appealed  from  is  unquestionably  a  final  judgment.  The 
Appellant  has  complained  that  the  Lord  Bishop  of  Quebec, 
has  refused  to  read  the  ftmeral  service  over  the  dead  body  of 
his  infant  child,  and  alleged,  and  offered  to  prove,  that  there 
was  a  legal  obligation  on  the  part  of  the  Lord  Bishop  to  do  so  : 
his  application  has  been  refused,  and  he  has  therefore  never 
been  heard  upon  the  merits  of  his  application.  That  judg- 
ment is  final,  and  may  be  compared  to  a  judgment  dis- 
missing an  action  upon  demurrer. 

Motion  overruled. 

Stuart,  A.  and  Primrose,  for  Appellant  ; 

Black,  for  Respt. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Mondelet,  Justices. 

No.  2500  C  Mackintosh  ef  oZ, Plaintiffs^ 

of       <                                        vs. 
1852.     (Dease, DtfendatU. 


Held,  Ist  That  where  an  Executor, 
whose  powen  have  been  extended  by  a 
Testator,  beyond  a  year  and  a  day,  has 
become  insolyent,  and  ia  making  away 
with  the  estate,  the  Court  will  interfere 
to  deprive  him  of  the  control  of  the 
property,  and  oust  him  from  his  office  : 
and  2d.  That  the  Court  has  no  power  to 
appoint  a  sequestrator. 


Jugé,  1.  QnVm  Exécuteur  testamen- 
taire, dont  les  pouvoirs  sont  prolongés 
au-delà  de  Pan  et  jour,  qui  est  devenu  m- 
solvable,  et  qui  dissipe  les  biens  de  la 
succession,  peut  être  déchu  par  la  Cour 
de  l'exécution  testamentaire  et  de  l'ad- 
ministration des  biens  délaissés  :  et  2d. 
Que  la  Cour  dans  ce  cas  n'a  pas  le  pou- 
voir de  nonmier  un  séquestre. 


Judgment  rendered  13th  January,  1852. 


.  Action  by  a  Minor,  assisted  by  his  Tutor  €td  hoc,  against 
an  Executor,  to  oust  him  from  office,  to  account,  &c.  &c. 

The  declaration  alleged  that  the  late  W.  Mackintosh,  in 
his  lifetime  of  Lachine,  departed  this  life  in  February,  1842, 
leaving  three  minor  children,  of  whom  Duncan  Mackintosh, 
the  PlaintiiF,  was  one  :  that  by  his  last  Will  and  Testament, 
he  appointed  the  Defendant,  and  one  James  Keith,  Executors 
to  his  said  Will,  together  with  the  PlaintiiF,  when  he  should 
have  attained  the  age  of  Twenty-one  years,  "  and  did  thereby 
"  declare  his  desire  that  the  powers  of  the  said  Executors 
"  should  not  cease  or  expire  at  the  end  of  one  year  and  a  day, 
^^  as  limited  by  law,  but  that  the  same  should  continue  and 
"be  vested  in  them  as  such  Executors,  until  the  entire 
"  execution  and  accomplishment  of  the  said  last  Will  and 
"  Testament." 

That  the  Testator,  at  the  time  of  his  decease,  was  possessed 
of  real  and  personal  estate  of  the  value  of  £15,000,  the  whole 
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of  which,  after  deduction  made  of  certain  legacies,  he 
bequeathed  to  his  two  sons,  William  Mackintosh  and  Duncan 
Mackintosh,  the  Plaintiff,  or  the  survivor  of  them,  when  they 
should  respectively  attain  the  age  of  21  years,  and  in  case 
they  should  die  without  issue,  then  to  his  daughter,  Sophia 
Mackintosh,  and  her  heirs  ;  that  of  the  estate  so  bequeathed 
to  his  two  sons,  between  £7000  and  £8000  consisted  in 
Hudson's  Bay  and  Bank  Stock,  which  Stock  and  the  funds 
or  securities  to  be  purchased  therewith,  the  said  Will  directed 
^  should  be  paid  and  transferred  to  the  said  William  and  D. 
^  Mackintosh,  respectively,  when  they  should  respectively 
^'  attain  the  age  of  21  years,  and  that  the  interest,  accruing 
^^  therefrom  in  the  meantime,  should  be  applied  towards  their 
*^  education  and  maintenance,  respectively,  until  they  should 
"  attain  the  said  ages,  respectively  :"  that  the  Defendant 
alone  accepted  of  the  office  of  Executor,  the  said  Keith 
having  renounced  :  that  the  Defendant  had  possessed  himself 
of  all  the  estate,  real  and  personal,  of  the  Testator  ;  that 
William  Mackintosh,  one  of  the  minors,  died  in  1842,  and 
that  the  Defendant  was  afterwards  appointed  Tutor  to  the 
two  surviving  minor  children,  and  Donald  Mackintosh,  of 
Rivière-a-Delisle,  Sub-tutor  ;  that  Sophia  Mackintosh  had  long 
since  attained  the«age  of  majority,  and  that  on  the  fifth  day 
of  November  last,  the  Plaintiff,  being  still  a  minor,  contracted 
marriage  with  Agnes  C.  Bonacina,  and  thereby  became 
emancipated,  and  the  Tutorship  of  the  Defendant  became  and 
was  thereupon  determined  :  that  at  the  time  of  the  making  of 
the  Will,  the  Defendant  was  reputed  to  be  a  person  of  wealth, 
but  that  for  a  long  time  past  he  had  been  insolvent,  affording 
no  security  for  the  fulfilment  of  bis  obligations  as  Executor: 
that  he  had  failed  to  make  and  cause  to  be  registered  an  in* 
ventory  of  the  estate  and  property  of  the  Testator,  whereby  the 
rights  and  mprtgages  of  the  Plaintiffs,  and  other  legatees, 
had  been  lost  and  extinguished,  and  jeopardized  :  and  further, 
that  he  had  appropriated  to  his  own  use,  large  sums  of  money 
belonging  to  the  estate  : 
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Conclusion:  1.  That  the  Defendant  be  condemned  to 
vender  an  account,  and,  in  default,  to  pay  the  sum  of 
£15,000  :  2.  That  he  cause  a  true  and  faithful  inventoiy  of 
the  said  estate  to  be  made  and  registered  :  3.  That  he  be 
ousted  and  divested  of  his  said  office,  and  of  and  from  all 
further  administration  of  the  said  estate  and  property  :  and 
4.  That  a  sequestrator  and  receiver  be  named  and  appointed, 
in  due  Ibim  of  law,  in  the  place  and  stead  of  the  Defendant,  to 
administer  the  said  estate  and  property,  until  the  Plaintiff 
shall  have  attained  the  age  of  majority. 

Pleas  :  1.  Défense  au  fonds  en  droite  on  the  ground  that  it 
is  not  alleged,  in  the  Declaration,  that  the  marriage  of  the 
Plaintiff,  a  minor,  was  contracted  by  and  with  the  consent 
and  advice  of  his  Tutor,  or  of  a  conseil  de  famille^  or  of  any  per- 
son authorized  for  that  purpose  ;  that  consequently  the  said 
marriage  is  null  and  void,  and  the  Plaintiff  was  not  eman- 
cipated, and  the  Tutorship  of  th?  Defendant  thereby 
determined  ;  and  further,  because,  a  Sub-tutor,  existing  by 
law,  whose  duty  it  is  to  assist  the  Minor  in  case  of  difference 
with  his  Tutor,  no  reason  is  given,  in  the  declaration,  why 
the  said  Sub-tutor  is  not  joined  in  the  present  action,  instead 
of  John  Norton,  the  Tutor  ad  hoc. 

By  his  8nd  and  Srd  Pleas,  the  Defendant  set  up  substan* 
tially  the  same  matter  by  wuy  of  exception. 

Issue  was  joined  on  the  Défense  au  fonds  en  droit^  and 
demurrers  filed  to  the  exceptions. 

The  whole  of  the  Defendant's  Pleas  were  dismissed  on 
hearing,  and  a  motion  to  file  additional  Pleas  having  been 
lejected,  the  Plaintiff  proceeded  exporte^  in  which  state  the 
case  came  up  for  judgment. 

Day,  Justice  :  The  Defendant's  Pleas  having  been  disposed 
of,  on  demurrers,  the  chief  question  which  remains  is, 
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whether  the  Court  can  give  a  judgment  depriving  an  Executor 
of  his  office  ?  the  Defendant  has  obtained  possession  of  all 
the  property,  real  and  personal,  of  the  Testator  :  as  regards  a 
certain  portion  of  the  property — shares  in  the  Hudson's  Bay 
Company  and  the  Bank — a  clause  in  the  will  vested  it  in 
Dease  till  the  Minors  had  attained  the  age  of  21  years,  in 
order  that  it  might  be  invested  for  their  advantage  :  but  as 
regards  the  rest  of  the  property,  there  is  nothing  to  show 
that  the  Defendant's  powers,  under  the  Will,  were  prolonged 
beyond  the  year  and  a  day.  This  extension  of  power  does 
not  confer  on  the  Defendant  any  equitable  or  legal  estate  in 
the  stock — it  does  not  make  him  a  Trustee,  but  merely 
continues  him  Executor.  Now  the  PlaintiiF  married  at  18, 
and  the  Defendant  has  fallen  into  an  insolvent  condition, 
and  has  made  away  with  a  large  portion  of  the  estate  of  the 
Minor  :  the  question  then  which  comes  up  is  this, — whether 
it  is  competent  to  this  Court,  notwithstanding  the  terms  of 
the  Will,  to  deprive  the  Defendant  of  his  control  of  the 
property?  and  although  some  doubts  were  entertained  on 
this  point,  at  the  time  of  the  argument,  the  Court  is  satisfied, 
on  consideration,  both  by  general  reasoning  and  from  special 
authority,  that  it  has  this  power.  The  office  of  Executor  is 
simply  a  Mandat  :  the  Executor  is  the  Mandataire  of  the 
Testator,  and  the  only  difference  between  him  and  the 
ordinary  Mandataire  is,  that  instead  of  rendering  account  to 
his  principal  directly,  he  renders  it  to  his  successor.  Apply- 
ing this,  we  think  the  Court  has  the  power  to  afford  relief  (1). 
As  to  that  part  of  the  conclusion,  which  asks  that  the 
Defendant  be  condemned  to  make  an  Inventory,  we  cannot 
grant  it,  nor  is  there  any  mode  by  which  it  could  be  enforced  ; 
also,  as  to  the  appointment  of  a  Sequestrator,  the  Court  is 


(1.)  4  Ferrière,  Grand  Coutumier,  p.  281,  No.  6  ; — Brillon,  Diet,  des  Arrêts, 
vbo.  Exécuteur t  p.  217,  No.  11  :— N.  Denisart,  vbo.  Exécuteur  TestametUairef 
•ec  2|  Na  6  :— I>alloz,  vbo.  Exécuteur  TettamerUavre,  Nos.  39,  40. 
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against  the  Plaintiff:  the  Minor  having  the  right  to  take  the 
property,  the  appointment  of  a  Sequestrator  would  be  useless. 

Smfth,  Justice,  concurred.  The  remedy  is  according  to 
our  laws.  I  would  not,  however,  be  understood  to  express 
an  opinion  that,  on  a  question  respecting  the  powers  of  an 
Executor,  appointed  under  the  English  fonn  of  will,  the 
Custom  of  Paris  is  the  proper  authority  to  refer  to. 

The  following  is  the  judgment  : 

The  Court  considering,  &c.  &c.,  doth  adjudge  and  condemn 
the  Defendant,  within  two  months  from  the  service  upon  him 
of  this  judgment,  to  make  and  render  to  the  said  D.  Mackin- 
tosh, Legatee  under  the  last  Will  and  Testament  of  the  said 
W.  Mackintosh,  a  true,  faithful,  and  exact  account,  under 
oath,  of  all  and  every  the  estate  and  property,  real  and 
personal,  goods,  monies,  securities,  stocks,  chattels  and  effects, 
which  have  come  into  his  hands,  possession,  custody  and 
power,  as  Executor  of  the  said  last  Will  and  Testament,  and  of 
his  care  and  management  thereof,  and  of  all  and  every  the 
debts,  sums  of  money,  rents,  issues  and  profits  of  the  said 
property,  real  and  personal,  moveable  and  immoveable, 
received  by  him  the  said  Defendant,  at  any  time  during  his 
said  gestion  and  administration,  and  of  all  debts,  claims  and 
demands  which  have  been  and  were  due  to  the  said  late  W. 
Mackintosh,  at  the  time  of  his  decease,  and  the  assumption 
by  the  Defendant  of  his  said  trust  of  Executor  aforesaid,  or 
which  have  become  due  to  the  said  estate  and  succession, 
and  generally  of  the  affairs  and  business  which  he  the  said 
Defendant  was,  in  virtue  of  his  said  trust,  invested  with  the 
management,  and  by  law  is  accountable  and  responsible  for  ; 
and  that  the  said  Defendant  do  accompany  the  said  account 
with  all  books  of  accounts,  papers  and  vouchers  in  support 
thereof:  and  the  Court  doth  oust  and  divest  the  said  Defen- 
dant of  his  said  office  and  trust  of   Executor,  and  of  and 
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from  all  further  administration  of  the  said  estate  and  property  ; 
and  the  Court  doth  condemn  the  Defendant  to  pay  the  costs 
of  this  suit  :  and  as  to  the  conclusions  by  the  said  Plaintiffs 
in  their  said  declaration  taken — that  a  Sequestrator  and 
Receiver  be  named  and  appointed,  in  the  place  and  stead  of 
.the  Defendant,  to  administer  the  said  estates  and  property 
bequeathed  and  devised  as  therein  mentioned,  until  the  said 
Duncan  Mackintosh  shall  have  attained  the  age  of  majority, — 
the  Court,  considering  that  it  cannot,  by  law,  accord  or  order 
the  naming  and  appointment  of  such  Sequestrator  and 
Receiver,  doth  dismiss  the  said  conclusion,  and  so  much  of 
the  action  and  demand  of  the  Plaintiffs  a^  relates  thereto  : 
and  doth  also  dismiss  all  and  every  the  other  conclusions  by 
the  Plaintiffs  in  their  said  declaration  taken,  and  not  herein- 
before adjudged  upon  :  reserving  to  the  Plaintiffs,  nevertheless, 
the  right  to  take  such  other  and  further  conclusions  as  they 
may  be  advised. 

Devlik,  Attorney  for  Plaintiff. 
GuGT,  for  Defendant. 
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CIRCUIT  COURT.— QUEBEC- 

Before  Duval,  Justice. 

No.  100,  )  LABfPsoir Plaintiff,. 

of       >                                        vs. 
1851.     )Bar&st Dtfendant. 


Held,  that  according  to  the  proviflions 
of  the  12  Vie.  capu  3S,  sec  79,  a  Writ 
of  mUtie-^trrêtj  after  Judgment,  maj  be 
made  returnable  in  vacation,  if  it  issue 
in  an  appealable  case. 

That  It  is  the  duty  of  the  Bailiff  exe- 
entinff  such  Writ,  to  délirer  it  on  or  be- 
fore me  return  day,  either  to  the  Attor- 
ney or  party  from  whom  he  received  it, 
or  to  fife  it  in  the  Office  of  the  Clerk  of 
the  Court  into  which  it  is  returnable,  al- 
though he  was  not  specially  requested 
so  to  do. 

That  having  received  such  Writ  as 
Bailiff  to  execute  the  same,  he  will  not  be 
permitted  to  urçe  the  want  of  proof,  in 
the  record,  of  his  being  a  Baili£ 

That  the  proof  of  the  amount  of  the 
debt  due  bv  the  7^er»^Mttft  to  the  De- 
fendant, of  the  Attachment  of  it  in  the 
hands  of  such  TTert-iOût,  and  of  the 
'  payment  of  such  amount  to  others  than 
the  Plaintiff,  the  Plaintiff^s  Judgment 
remaining  unsatisfied,  is  sufficient  to 
entitle  the  Plaintiff  to  recover  damages 
to  the  extent  of  the  amount  due  by  such 
Garnishee,  without  direct  evidence  of 
the  Defendant's  insolvency. 


Jugé,  que  d'après  les  dispositions  de 
la  12  Vict.  ch.  38,  sec.  79,  un  Writ  de 
saisie-arrftt,  après  jugement^  ]^ut  être 
rapporté  en  vacance,  si  tel  Writ  émane 
dans  une  cause  appelable. 

Qu'il  est  du  devoir  de  l'huissier  de 
délivrer  tel  Writ,  le  ou  avant  le  jour  du 
rapport,  soit  au  procureur  ou  à  la  partie 
qm  le  lui  a  remis,  on  de  Penfiler  au  Bu* 
reau  du  Greffier  die  la  Cour  dans  laquelle 
il  est  rapportable,  quand  même  il  n'en 
a  pas  été  spécialement  requis. 

Qu'ayant  reçu  tel  Writ  comme  huis- 
sier, pour  en  faire  la  signification,  il  ne 
lui  sera  pas  permis  de  soutenir  j^u'il  n'y 
a  pas  de  preuve  qu'il  soit  huissier. 

Que  la  preuve  du  montant  dû  par  le 
Tiers-sain  au  Défendeur,  ainsi  que  de  la 
saisie  faite  entre  les  mains  du  Tiers-saisi, 
et  du  paiement  de  tel  montant  à  d'autres 
qu'au  Demandeur,  le  jugement  du  De- 
mandeur n'étant  pas  payé,  est  suffisante 
pour  donner  an  Demandeur  ie  droit  de 
recouvrer  des  dommages  jusqu'au  mon- 
tant dft  par  tel  Tiers-eaisi,  sans  qu'il  soit 
besoin  de  preuve  directe  de  l'insolvabi- 
lité du  Défendeur. 


Judgment  the  29th  November,  1851. 


The  Declaration  complained  that  the  Defendant  being  a 
Bailiff,  the  Plaintiff,  at  Quebec,  on  the  Slst  December,  1850, 
retained  and  employed  him  as  such,  and  he  the  Defendant, 
as  such  Bailiff,  fox  reward  and  fees,  by  law  allowed  him,  to 
be  paid  him  by  the  Plaintiff,  when  requested,  and  which  the 
Plaintiff  was  always  ready  to  pay  when  so  requested^ 
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received  from  him,  the  Plaintiff,  a  certain  Writ  of  saisie-crrii 
to  be  executed,  addressed  to  all  and  every  the  Bailiffs  of  the 
Superior  Court  for  Lower  Canada,  residing  in  the  District 
of  Quebec,  by  which  Writ  the  Defendant,  as  such  Bailiff, 
was  conunanded  to  attach  all  the  sums  of  money,  &c.,  in  the 
hands  of  John  Sharpies,  Garnishee,  belonging  to  John  Curtain, 
to  the  amount  of  £50  currency,  to  summon  the  said 
John  Curtain  and  John  Sharpies,  to  appear  in  Court  on  a  cer- 
tain day,  namely  the  ISthday  of  January,  1851,  and  to  have 
then  and  there,  to  wit,  on  the  said  13th  day  of  Januaiy,  1851, 
before  the  said  Court,  the  said  Writ.  That  the  Defendant 
received  the  said  Writ,  and  promised  to  serve  and  exe- 
cute the  same,  and  to  return  and  have  the  same  before 
the  said  Court  on  the  said  13th  day  of  January,  1851, 
according  to  the  command  and  exigency  of  the  said  Writ, 
and  although  it  was  his  duty  so  to  do,  and  although  he  did 
attach,  under  the  said  Writ,  the  sum  of  £29,  which  the  said 
Sharpies  then  owed  to  the  said  Curtain,  in  the  hands  of  the 
said  Sharpies,  he,  the  Defendant,  did  not  return  the  said  Writ 
on  the  said  13th  Januaiy,  1851,  but  illegally  retained  the 
same  in  his  own  possession  ;  by  reason  whereof  the  sum 
attached  was  paid  over  by  the  said  Sharpies  to  the  said 
Curtain,  and  the  Plaintiff  was  deprived  of  the  benefit  of  the 
said  seizure  to  his  damage  of  £29. 

To  this  action  the  Defendant  pleaded  :  1st.  By  a  défense 
au  fonds  en  fait  ;  2d.  By  perp.  ex.  per.  en  droit. 

1.  That  the  Plaintiff  caused  the  Writ  of  saiHe^rrét  to  be 
issued  without  the  ministry  of  an  Attorney,  and  by  reason 
thereof,  and  of  the  Plaintiff's  ignorance  of  the  practice  of 
the  Court,  the  said  Writ  was  not  returned  into  the  said  Court 
on  the  return  day. 

2.  That  it  never  has  been  the  duty  of  the  Bailiff  to  return 
such  Writ  into  the  Court,  but  to  the  person  charging  him 
with  the  execution  thereof,  and  that  the  Plaintiff  never 
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demanded  the  same,  although  the  Defendant  .was  always 
ready  to  deliver  it  to  him. 

3.  That  when  the  Defendant  undertook  to  serve  the  said 
Writ,  the  Plaintiff  promised  to  call  at  the  Defendant's 
residence  for  the  said  Writ,  and  the  Defendant's  return  thereon, 
but  neglected  so  to  do. 

4.  That  the  Defendant  undertook  to  serve  the  said  Writ  in 
consideration  of  certain  fees  which  the  Plaintiff  did  not  pay, 
and  that  the  Defendant  was  not  therefore  bound  to  return  the 
said  Writ  previously  to  the  payment  of  his  lawful  fees. 

5.  That  on  the  return  day  of  the  said  Writ,  the  Plaintiff, 
knowing  the  same  was  not  returned  into  Court  by  reason  of 
his  own  neglect,  afterwards  caused  another  Writ  to  be  issued, 
and  thereby  attached,  in  the  hands  of  the  said  John  Sharpies, 
the  same  sum  of  £50,  and  thereby  freed  and  discharged  him 
the  Defendant  from  all  liability  arising  out  of  his  supposed 
neglect. 

At  the  enquête^  the  issuing  of  the  Writ  of  saisie-arrêt^  the 
Defendant's  certificate  of  service  on  the  back  of  it,  the 
amount  attached  in  Sharpies'  hands  due  to  Curtain,  the  non 
return  of  the  Writ  on  the  return  day,  the  payment  of  the 
amount  attached  to  Curtain  by  Sharpies,  in  consequence  of 
the  non  return,  and  the  Defendant's  subsequent  offer  to  return 
the  Writ  after  the  return  day,  were  proved. 

Andrews,  for  Plaintiff:  It  was  the  Defendant's  duty  to 
return  the  Writ  into  Court,  he  is  commanded  by  the  Writ 
itself  to  do  so  ;  that  is  the  instrument  fix)m  whence  he  derives 
his  authority,  and  if  he  acted  at  all  under  it,  he  was  bound 
to  yield  obedience  to  it  in  all  its  particulars  (1). 

But  the  Defendant  undertook  to  make  this  return,  and  the 
law  would  presume  such  an  undertaking  though  not  speci* 

(t.)  Stephen  onPleading,  p.  20.    (6th  American  Ed.) 
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fically  proved,  for  the  law  implies  a  promise  to  do  that  which 
a  party  is  legally  bowid  to  do.  When  the  obligation  is  a 
legal  one,  the  party  who  ought  to  discharge  it  is  liable, 
although  there  be  no  previous  requestor  subsequent  promise* 

(1). 

The  sum  demanded  as  damages  has  been  seized  and 
afterwards  paid  over  by  the  Garnishee  to  the  injury  of  the 
Plaintiff,  who  has  thus,  by  the  Defendant's  neglect,  been 
deprived  of  the  benefit  of  the  attachment  made  under  the 
Writ  issued  by  him,  and  suffered  damage  to  the  extent  of  the 
amount  seized  by  him.  The  law  will  presume  damage 
where  the  Defendant  has  been  guilty  of  a  breach  of  duty 
imposed  upon  him  by  law  ;  the  damages  suffered  by  the 
Plaintiff  may  arise,  either  from  his  having  been  delayed  in 
recovering  his  debt,  or  from  his  having  lost  it  altogether,  or 
from  his  being  likely  to  lose  it  (2). 

Where  a  party  is  entitled  to  a  reward  for  the  performance 
of  his  act,  he  is  by  law  answerable  for  any  degree  of  neglect 
on  his  part,  the  reward  may  be  considered  as  an  insurance 
for  the  due  performance  of  what  he  has  undertaken. 

The  Bailiff  is  strictly  no  agent  of  the  Plaintiff,  but  he  is  the 
Officer  of  the  Court,  for  the  execution  of  its  process,  and 
must  perform  that  which  the  Writ  commands  him,  and  if  he 
do  not,  he  is  liable  to  the  party  for  the  damage  caused  by 
reason  of  his  neglect,  although  he  was  not  aware  that  it  was 
his  duty  to  return  the  Writ  (3). 

But  that  the  Defendant  knew  it  was  his  duty  to  return  the 
Writ  is  evident,  &om  his  having  offered  so  to  do  on  a  day 


(1)  2  Starkie  on  Evid.  Part  1,  p.  727>-5teph«noa  Pleading,  p.  18. 

(2)  2  Starkie  on  Evid.  Part  1,  pp.  299, 1014. 

(3)  2  Starkie  on  Evid.  Part  1,  p.  727:— 14  East,  468,  Slackford  et  al.  vs. 
Austen:— 3  Toullier,  Brussels  Edit.  p.  109,  Note 2,  p.  110,  Note  1  ;  Ignorance  de 
ce  qu'on  doit  savoir,  rend  responsable  :  5  Paris  Edit.  Note  (2)  to  Noi  389. 
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subsequent  to  the  return  day,  when  the  Officer  of  the  Court, 
whose  particular  duty  it  is  to  receive  the  returns,  would  not 
then  receive  it,  because  the  return  day  was  past 

Vannotous,  for  Defendant  :  The  action  has  been  brought 
for  damage  supposed  to  have  been  occasioned  by  the  De- 
fendant, in  consequence  of  his  neglecting  to  return  into  Court 
a  Writ  of  aame-arrit  placed  in  his  hands,  whereby  the 
Plaintiff  lost  a  sum  of  £29,  which  he,  the  Plaintiff,  would 
have  received,  had  the  Defendant  returned  the  Writ  into 
Court  The  Plaintiff's  plaint  rests  upon  the  supposition  that, 
had  the  Defendant  discharged  his  duty  perfectly,  in  respect 
of.  the  Writ,  the  Plaintiff  would  have  derived  benefit  firom  it 
To  establish  satisfactorily  that  position,  it  is  necessaiy  to 
show  that  the  Writ  was  a  legal  process,  and  one  that  might 
have  issued,  carrjring  with  it  all  the  penal  consequences  of 
a  disobedience  to  the  Mandate  contained  in  it  If,  on  the 
contrary,  such  cannot  be  shewn,  it  is  manifest  to  the  least 
susceptible,  that  if  no  benefit  were  conferred  upon  the  person 
at  whose  instance  the  Writ  was  issued,  by  the  issuing  of  it, 
he  cannot  possibly  have  sustained  a  loss  :  hence  it  follows, 
that  if  the  Writ  of  sairie^arét  in  this  case  was  invalid,  a 
right  of  action  against  the  Defendant  never  accrued  to  the 
Plaintiff. 

To  render  the  position  assumed  by  the  Defendant  intelli- 
gible, I  will  advert  to  the  recent  Judicature  Act  12  Vict  ch. 
38,  by  the  provisions  of  which  an  extended  jurisdiction  has 
been  given  to  the  Circuit  Court,  and  more  particularly  to  the 
Section  of  the  Act  which  settles  the  Terms  of  the  Circuit 
Court  in  the  Quebec  Circuit.  The  Tenns  of  the  Court  are 
held  periodically  on  the  six  last  days  of  eveiy  moiïth  (except 
August),  wheie  and  when  only  the  Court  is  in  Session.  The 
Writ,  in  the  present  instance,  was  issued  and  bears  date  on 
the  Srd  Januaiy,  1851,  and  required  the  attendance  of  the 

7Ver«-3atm,  and  the  Defendant  on  the  13th  Januaiy  instant 
6 
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before  the  Court  ;  the  TVer^-MtM  to  make  his  declaratloH 
upon  oath,  and  the  Defendant  then  and  there  to  shew  cause 
why  the  attachment  should  not  be  declared  valid.  The  first 
question  which  claims  attention  is,  whether  there  was  a  Court 
in  Session  on  the  14th  January,  and  if  there  was  no  Court 
on  that  day,  will  the  parties  enjoined  by  the  Writ  to  do  a  given 
thing,  be  deemed  contumacious  for  not  yielding  obedielice 
to  a  Writ  which,  upon  the  face  of  it,  requires  an  act  to  be 
done  before  a  Court  which  was  not  in  Session  on  that  day, 
and  which  act  (if  the  premises  be  true)  could  not  be  accom- 
plished. The  Defendant  submits  that  the  Tiensairi  could 
not  obey  the  Writ,  and  cannot  have  incurred  any  penalty  for 
neglect  to  attendj  because,  there  being  no  Court,  he  could  make 
no  legal  declaration  ;  and  in  the  absence  of  any  provision  of 
law  empowering  the  administration  of  oaths,  I  contend  that 
either  the  Clerk  of  the  Court,  ex  officio^  nor  any  other  person 
had  the  power  to  administer  an  oath  to  the  THera-eaiHy  and 
if  he  did  so,  the  oath  would  be  illegal,  and  no  penalty  would 
attach  if  the  matter  sworn  to  were  false  (1). 

I  would  also  urge  that  the  Plaintiff,  having  failed  to  show 
that  Curtain  is  unable  to  pay  the  debt  due  by  him,  cannot 
maintain,  his  action  without  proof  of  actual  damage.  (2). 

Judgment  for  Plaintiff. 

Andrews  and  Campbell,  for  Plaintiff. 
Stuart  and' Vannovous,  for  Defendant. 


(1)  20  Law  Journal  Rep  :  (N.  S.)  M.  C.  197,  Regina  vs.  Hallett 

(2)  4  Meeton  &  WeUby,  145  -.--l  Meeson  &  WeUby,  709  :— 5  Tenn  Rep. 
37:— lM.&Rob,227. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Duyal  et  Merkdith,  Juges. 

No.  1451  Panbt, ••  DemandewTj 

J  V8. 

de      |-  Larue,.  •••••••••• Défendeur^ 

et 
1851.    JPAVETet  Laruk, Opposants. 


Jvgét  qn\m  contrat  de  mariage,  aa- 
siçnant  une  rente  viagère  à  la  femme, 
doit  être  enregistré,  pour  lui  conaenrer 
HO  rang  d^hypotfaèque. 


Held,  that  a  contract  of  marriage,  as- 
signing a  life  rent  to  a  wife,  must  be 
registered  to  preserve  the  right  of  mort- 
gage according  to  the  date  of  such  con- 
tract 


Jugement  le  IS  octobre,  1851. 


Dans  cette  cause,  les  biens  dépendant  de  la  succession 
de  feu  Wilbiod  Lame,  avaient  été  vendus,  et  il  s'agissait 
d'en  distribuer  le  produit  entre  divers  créanciers  hypothé- 
caires. Parmi  eux  s'était  présentée  Dame  Louise  Badelard 
Panet,  veuve  du  dit  Wilbrod  Larue,  qui  réclamait,  outre  des 
arrérages,  un  capital  de  £1,200,  pour  assurer  le  paiement  à 
l'avenir  d'une  rente  et  pension  viagère  constituée  en  sa 
faveur  par  son  contrat  de  mariage  avec  le  dit  Wilbrod  Larue, 
en  date  du  24  mai,  1841,  dans  les  termes  suivants  :  *^  Et  en 
"  considération  de  l'amitié  que  le  futur  époux  porte  à  la 
"  dite  Dlle.  sa  future  épouse,  et  pour  lui  assurer  une  exis- 
^^  tence  honnête  au  cas  qu'elle  lui  survive,  il  lui  fait,  par  ces 
"  présentes,  donation  entre-vifc,  pure  et  simple,  ce  qui  est 
*'  accepté  par  la  dite  Dlle.  future  épouse  sous  l'autorisation 
"  de  ses  père  et  mère,  d'une  rente  annuelle  et  viagère  de  la 
'^  somme  de  soixante-quinze  livres  courant,  payable  en  deux 
"  termes  égaux,  laquelle  commencera  du  jour  du  décès  du- 
"  dit  futur  époux  et  s'éteindra  au  décès  de  la  dite  future 
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^^  épouse,  et  sera  à  prendre  généralement  sur  les  biens  du  dit 
"  futur  époux.'* 

Dans  le  projet  de  distributîofa  préparé  par  le  protonotaire, 
la  Dame  Lse^  B^  Panet,  veuve  Larue,  n'était  colloquée  ni  pour 
le  capital  de  cette  rente,  ni  pour  ses  arrérages,  tandis  que 
des  créanciers  hypothécaires  postérieurs  à  la  date  de  son  con- 
trat de  mariage,  et  en^.  autres  Charles  Larue,  dont  l'hy- 
pothèque (duement  enregistrée)  ne  remontait  qu'au  6  mars, 
1847,  étaient  mis  en  ordre  de  collocation  et  distribution. 

En  conséquence,  la  dite  De«L.  B<  Panet,  Ve.  Larue,  con- 
testa ce  projet  de  distribution,  et  entre  autres  la  collocation 
du  dit  Charles  Lame,  alléguant  que  sa  créance  hypothécaire, 
datant  du  6  mars,  1847,  était  postérieure  à  la  sienne,  qui 
remontait  au  24  mai,  1841,-— date  de  son  contrat  de  mariage. 
Elle  alléguait  aussi  que  ce  contrat  de  mariage  avait  été 
insinué  du  vivant  de  son  époux,  le  12  oct.  1849,  et  enre- 
gistré le  17  oct.  1849. 

Il  a  déjà  été  dit  que  la  créance  hypothécaire  du  dit  Charles 
Lame,  remontait  au  6  mars,  1847  :  elle  résultait  de  l'hypo- 
thèque produite  par  l'acte  de  tutelle,  duement  enregistré, 
nommant  le  dit  Wilbrod  Larue,  tuteur  à  son  frère,  Charles 
Lame. 

Sur  cette  contestation,  les  parties  eurent  une  audition  en 
droit 

Deux  questions  furent  soumises  à  la  cour  : 

1.  Le  contrat  de  mariage  du  24  mai,  1841,  portant  la 
donation  de  cette  rente  viagère  constituée  en  faveur  de 
la  De.  Lame,  ne  devait-il  pas  être  insinué,  suivant  la  loi, 
dans  les  4  mois  de  sa  date  ;  et  ce  défaut  d'insinuation  ne  pou- 
vait-il pas  être  invoqué  avec  raison  par  le  dit  Charles 
Lame,  nonobstant  l'insinuation  tardive  faite  le  16  oct.,  1849  ? 
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S.  La  dite  Dame  Lame  n'avait-elle  pas  peida  son  rang 
d'hypothèque,  à  Pégaid  du  dit  Charles  Lame,  en  ne  fesant 
enregistrer  son  contrat  de  mariage  que  le  17  oct  1849  i 

Le  conseil  de  la  Dame  Lame  soutenait — 1.  que  Pinsinu* 
ation  faite  du  vivant  du  mari,  le  17  octobre,  1849,  avait 
été  faite  à  temps  ;  &  que  d'ailleurs  cette  rente  viagère  était 
un  gain  de  survie^  qui,  à  l'instar  du  douaixe,  n'était  pas 
sujet  à  l'insinuation  ;  3,  qu'il  n'était  pas  nécessaire,  aux 
termes  des  Ordonnances  et  Statute  relatifs  aux  enregis* 
trements,  d'enregistrer  le  contrat  de  mariage,  pour  conser- 
ver à  la  femme  ses  avantages  matrimoniaux,  et  notamment 
un  avantage  de  cette  nature  ;  il  appuyait  ces  prétentions  des 
autorités  annotées  au  bas  de  la  page,  (1) 

Le  conseil  de  l'autre  créancier,  Chs,  Lame,  soutenait*^ 
1.  que  cet  avantage  était,  dans  les  termes  mêmes,  une 
donation  entre  vifs,  quoique  le  paiement  ne  dût  être  fait 
qu'après  le  décès  du  mari,  et  que  conséquemment  il  étail 
sujet  à  l'insinuation  :  2»  que  ce  n'était  qu'un  simple  droit 
d'hypothèque,  constituée  et  établie  conventionnellement, 
comme  le  serait  le  préciput  conventionnel  établi  par  le  code, 
dont  la  conservation  et  le  rang  dépendaient  de  l'enregistre* 
ment  de  l'acte  qui  Pavait  constitué  ;  qu'évidemment,  ces 
sortes  d'hypothèques  étaient  de  celles  dont  les  Ordonnances 
et  les  Statuts  exigent  l'enregistrement  II  se  fondait  sur  les 
autorités  citées  en  note.  (2) 

n  soutenait  que  la  décision  citée  de  la  Revue  de  Légiste^ 
tion,  n'était  pas  applicable,  en  ce  que  dans  le  cas  cité,  il 

(1)  3  Revue  de  Jurisp.  p.  478  :— -L.  C.  Dénizart  «fta  Donain,  p.  169  :-^ 
6  Pothier,  Des  Donatione,  p.  473  : — ^L'Ordonnance  de  1731.  (Cette  Ordonnance 
n'a  pas  été  enre^strée,  et  n'a  pas  force  de  loi  en  Canada.)  Goyot,  Rep.  de 
Jorispnidence,  Ao,  Gains  nuptiauXi  p.  704  :— Idem  vbo.  Insunation,  p.  279  :— 
3  Merlin,  Quert.  Dr.  vba.  Insmoation,  pp.  656,  657. 

(2)  Rer.  de  Jurisp.  pp.  299,  301  : — Ordonnance  de  Moulins,  et  POidoonance 
de  1629  : — Gnyot,  Hep.  de  Jurisprudence  «60.  Insinuation,  pp.  275, 276, 279  :— 
2  Bonnon,  p.  127,  c  5,  s.  3,  Nos.  9, 10, 11  :— Ricard,  Donations,  iw  259  :— 
6  Poduer,  Donations,  p.  482:— Actes  de  notoriété,  pp.  12,  13,  51,  207  :— 
Looet,  D,  p.  277  :~^  Journal  des  And.  pp.  23, 24:— 1  Axfcm,  p.  291  :— 4  Vict 
dMç..30,  seetions  4,  21,  23,  29,  39. 
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B^agissait  d'nne  réclamation  pour  deniers  dotauxj  et  non 
d^on  avantage  assigné  par  le  mari  à  la  femme.  Il  était 
douteux  d'ailleurs  si  la  décision,  sur  laquelle  on  s'appuyait 
tant,  était  fondée  en  loi. 

Le  jugement  qui  suit  porte  que  telle  réclamation  devait 
être  enregistrée,  La  Cour  n'a  jugé  que  la  question  d'enre- 
gistrement. 

Le  jugement  est  comme  suit  : 

La  Cour vu  le  projet  de  distribution  qui  colloque 

divers  opposants,  et  entre  autres  Charles  Lame,  considérant 
que  la  réclamation  contenue  en  l'opposition  de  Dame  Louise 
Badelard  Panet  est  fondée  sur  son  contrat  de  mariage  avec 
Wilbrod  Larue  du  24  mai,  1841,  et  que  ce  contrat  n'a  été 
enregistré  que  le  17  octobre,  1849  ;  considérant  que  les  récla- 
mations des  autres  opposants,  et  notamment  celle  de  Chas. 
Larue,  ont  été  enregistrées  longtemps  avant  ;  considérant 
que  la  réclamation  de  la  dite  Dame  L.  B.  Panet  est  nulle  et 
de  nul  effet  quant  aux  créanciers  susdits ,  déboute  la  contes- 
tation de  la  dite  Dame  L.  B.  Panet,  avec  dépens. 

Taschsssau,  J.  t.  pour  la  De.  Larue. 
BuRBOuGRs  et  Tachs,  pour  Chs.  Larue. 
LsLiKVBS  et  AireKRS,  Conseils. 
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COUR  SUPERIEURE.~QUEBEC. 

Présents  :  Bowsn,  Juge-en-chef,  Duyal  et  Msreditr,  Juges. 

No.  94,1 
de 


1851. 


Girard.» «•% Demandeur^ 

vs. 

^Blais •••..' Défendeur^ 

et 
DmBRS Opposants. 


,  qa^m  en£uit,  réclamant  sa  part 
Lire  de  communauté  dans  la  sue- 
cession  de  sa  mère,  aura  perdu  son  rang 
d'hypothèque  sur  les  biens  de  son  père, 
son  tuteur,  s'il  n'a  fait  enregistrer  le 
contrat  de  mariage,  l'acte  de  tatelle  ou 
le  partage. 


Held,  that  an  Heir  claiming  his  share 
of  the  moveable  property  of  a  commu- 
nity in  the  estate  of  his  mother,  will 
lose  his  rank  of  mortgage  upon  the  real 
estate  of  his  father,  appointed  his  tutor, 
if  he  has  not  caused  registration  of  the 
marriafe  contract,  the  act  of  tutorship 
or  the  deed  of  partition. 


Jugement  le  14  octobre,  1851. 


Jean  Baptiste  Carrier  et  Dame  Marie  Victoixe  Biais,  son 
épouse,  réclamaient,  sur  le  produit  des  immeubles  vendus  en 
cette  causcj  comme  appartenant  au  Défendeur  Jean  Bte. 
Biais,  la  part  mobiliaire  de  la  dite  Dame  Marie  Victoire 
Biais,  dans  la  communauté  qui  avait  existé  entre  ses  père 
et  mère,  le  dit  Jean  Bte.  Biais,  et  Dame  Victoire  Gautron,  et 
ce,  par  droit  d'hypothèque  résultant  de  leur  contrat  de  ma^ 
nage  en  date  du  IS  septembre,  1813,  de  Pacte  de  tutelle 
nommant  le  dit  Jean  Bte.  Biais  tuteur  à  ses  enfants,  en  date 
du  2  novembre,  1826,  et  d'un  certain  acte  de  partage,  en  date 
du  8  mai,  1827  :  tous  ces  actes  non  enregistrés.  Le  projet 
de  distribution  coUoquait  les  dits  J.  B.  Carrier  et  son  épouse. 

Le  nommé  Louis  Biais,  un  créancier  subséquent,  récla- 
mant en  vertu  d'un  acte  du  13  février,  1837,  duement 
enregistré,  contesta  cette  collocation,  prétendant  que  les  dits 
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J.  B.  Canrier  et  son  épouse  avaient  perdu  leur  priorité  sur 
lui,  par  défaut  d'enregistrement. 

Ces  derniers  se  fondaient  sur  la  décision  rendue  dans  la 
cause  exporte  Gibb  et  divers  Opposants,  rapportée  au  S  vol. 
de  la  IL  de  Jurisp.  p.  478,  pour  prétendre  qu'une  hypothèque, 
résultant  d'un  contrat  de  mariage,  n'a  pas  besoin  d'être 
enregistrée  pour  conserver  son  rang. 

Le  jugement  est  comme  suit  : 

La  Cour,  vu  la  contestation  du  rapport  de  distribution 
filé  en  cette  cause  de  la  part  de  Louis  Biais,  considérant 
que  la  réclamation  de  Jean  Baptiste  Carrier  et  Marie  Victoire 
Biais,  son  épouse,  mentionnée  au  quatrième  item  ou  para- 
graphe de  ce  rapport,  est  fondée  tant  sur  le  contrat  de  mariage 
entre  le  Défendeur  J.  B.  Biais  et  feu  Marie  Victoire  Caution, 
son  épouse,  fait  et  passé  devant  Mtre.  Lame  et  témoins,  le 
18  septembre,  1813,  que  sur  l'acte  de  tutelle  du  2  novembre, 
1826,  nommant  le  dit  Défendeur  tuteur  de  la  dite  Opposante 
Marie  Victoire  Biais,  et  sur  l'acte  de  partage  en  date  du  8 
mai,  1827,  devant  Mtre.  Gosselin  et  son  confrère.  Notaires, 
entre  Jean  Baptiste  Biais  et  ses  enfants  mineurs  ;  et  considé- 
rant qu'aucun  des  susdits  trois  actes  n'a  été  enregistré 
suivant  la  loi,  et  qu'à  raison  de  tel  défaut  d'enregistrement, 
les  dits  Opposants  Jean  Baptiste  Carrier  et  Marie  Victoire 
Biais,  son  épouse,  ne  peuvent,  en  vertu  d'iceux,  réclamer 
un  droit  d'hypothèque  sur  les  immeubles  du  Défendeur  au 
préjudice  ou  à  l'exclusion  du  droit  d'hypothèque  récHamé 
par  l'Opposant  Louis  Biais,  pour  le  paiement  de  la  sonrnie 
de  £176  courant,  et  intérêt  du  SO  juin,  1848,  due  au  dit 
Louis  Biais,  en  vertu  de  l'acte  d'obligation  consenti  en  sa 
faveur  par  le  Défendeur,  le  30  juin,  1841,  devant  Mtre. 
Talbot  et  son  confrère.  Notaires,  lequel  acte  d'obligation  a 
été  duement  enregistré  dans  le  bureau  d'enregistrement 
pour  le  District  de  SL  Thomas,  le  7  mars,  1843, — la  Cour 
maintient  la  contestation  filée  par  le  dit  Louis  Biais  au  dit 
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Rapport  de  Distribution  fait  en  cette  cause,  et  ordonne  que 
le  dit  Rapport  soit  amendé  en  conséquence. 

Gaitthisb  et  LsMncux,  pour  J.  B.  Carrier,  et  ux. 
Caron  et  Baillaro£,  pour  Ls.  Biais. 

En  décidant  les  deux  causes  qui  précèdent,  et  quelques 
autres  analogues,  les  Honorables  Juges  les  accompagnèrent 
d'observations  dont  suit  la  substance  : 

BowKN,  Juge-en-chef:  Je  n'entretiens  aucun  doute  que 
dans  toutes  ces  causes,  il  était  nécessaire  de  fidre  enregistrer 
les  contrats  de  mariage  pour  conserver  l'hypothèque  :  c'est 
ce  qui  a  même  été  observé  dans  la  cause  exporte  Gibb,  que 
l'on  a  citée.  Dans  ce  dernier  cas,  Mde.  Sheppard  avait  aussi 
réclamé  une  rente  viagère,  constituée  en  sa  faveur  par  son 
contrat  de  mariage,  mais  elle  ne  fat  pas  colloquée  pour  cette 
rente,  parceque  son  contrat  n'avait  pas  été  enregistré  :  la 
Cour  fit  une  distinction  quanta  sa  réclamation  pour  reprises 
de  deniers  dotaux,  et  colloqua  la  De.  Sheppard,  nonobstant 
le  défaut  d'enregistrement  (1). 

DuTAL,  Juge,  concourt  dans  l'opinion  que  toutes  récla- 
mations constatées  et  établies  par  un  contrat  de  mariage 
nécessitent  l'enregistrement.  (2) 

MERxnrrn,  Judge  : — ^This  case,  Girard  vs.  Biais,  and 
divers  Opposants,  and  three  other  cases  of  the  same  nature, 
now  before  us,  bring  under  the  consideration  of  the  Court,  a 
number  of  questions  of  great  interest,  and  of  general  im- 
portance ;  and  the  remarks  which  I  now  propose  to  make, 
although  they  more  particularly  refer  to  the  present  case, 
wUl,  I  think,  be  found  to  explain  sufficiently  my  views  in 
relation  to  the  other  cases,  to  which  I  have  alluded. 


n.)  n  semble  n'y  avoir  pas  lieu  A  distingner,  et  que  les  décisions  rapportées 
ci-haut  renversent  la  doctnne  émise  dans  la  cause  ex  parte  Gibb. 

(2)  Nous  n'avons  pas  les  observations  de  PHon.  Juge  :  nous  les  donnerons  ci* 
apiès. 
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In  this  case,  six  of  the  collocations,  contained  in  the  report 
of  distribution,  have  been  contested,  namely  :  the  collocations 
Nos.  4,  6,  6,  7,  8  and  9.  The  collocations  Nos.  4, 6  and  6,  in 
favour  of  Marie  Victoire  Biais,  Pierre  Nolasque  Biais,  and- 
Amable  Biais,  respectively,  (the  Défendantes  children  by  his 
first  marriage,)  are  founded  on  the  same  grounds  ;  and  the 
collocations  Nos.  7  and  8,  in  favour  of  Marie  Adelaide  Biais, 
one  of  the  Defendant's  children  by  his  second  marriage,  and 
of  the  Defendant,  in  his  capacity  of  Tutor  to  his  other  children, 
issue  of  his  second  marriage,  are  àiao  founded  on  the  same 
grounds. 

The  Opposants  Marie  V.  Biais,  Pierre  N.  Biais,  and 
Amable  Biais,  by  their  oppositions  aver,  that  by  the  marriage 
contract  between  the  Defendant  and  his  first  wife.  Victoire 
Gautron,  a  conununity  of  property  was  agreed  upon  between 
them  ;  that  Victoire  Gautron,  having  died,  an  inventory  of  the 
property  belonging  to  the  community  thus  established,  was 
made  on  the  17  Nov.  1826  ;  that  a  division  of  the  property 
belonging  to  the  community  took  place  on  the  8th  March, 
1827  ;  that  by  this  division,  each  of  the  said  three  Oppo- 
sants became  entitled  to  6 17  livres  ;  and  that  the  Defendant,  as 
their  Tutor,  kept  in  his  own  hands,  the  sums  of  money  thus 
belonging  to  them.  The  three  Opposants  then  aver,  that  by 
reason  of  the  premises,  they  have  a  mortgage  on  the  Defen- 
dant's property  sold  in  this  cause,  from  the  date  of  the  said 
marriage  contract  ;  and  they  pmy  to  be  collocated  according 
to  their  hypothecary  rights. 

The  Opposant  Marie  Ad.  Biais,  and  the  Defendant,  as  Tutor 
to  the  minor  children  issue  of  his  second  marriage,  allege  by 
their  Oppositions,  (in  consequence  of  which  the  collocations 
Nos.  7  and  8  have  been  made)  that  by  the  marriage  contract 
between  the  Defendant  and  his  second  wife,  bearing  date  the 
5th  day  of  June,  1827,  it  was  agreed  that  a  community  of  pro- 
perty should  exist  between  them,  and  that  the  wife  should 
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have  a  conventional  dower  of  £50  ;  that  by  the  same  mar- 
riage  contract  it  was  declared,  that  the  moveable  property  of 
the  bride  amounted  to  4075  livres  ;  with  respect  to  which  it 
was  agreed  '^  la  dite  somme  sortira  nature  de  propre  à  éUe 
et  aux  siens^^ — and  that  the  contract  contained  the  usual 
clause  giving  the  wife  and  her  children  a  right  to  renounce 
their  interest  in  the  community  of  property  thus  agreed  upon. 
The  two  oppositions  now  being  spoken  of,  after  reciting  the 
last  mentioned  marriage  contract,  allege  the  death  of  the 
wife,  the  renunciation  of  the  community  by  the  children,  and 
claim  the  said  sum  of  4075  livres  mentioned  in  the  marriage 
contract. 

The^  two  oppositions  also  claim  another  sum  of  money, 
but  this  additional  claim  is  of  a  much  less  favorable  nature 
than  the  others,  which  we  think  must  be  rejected;  it  is 
therefore  needless  to  advert  particularly  to  it. 

The  collocation  No.  9,  is  for  the  conventional  dower  of 
£50,  stipulated  in  the  marriage  contract  between  the  Defen- 
dant and  his  second  wife. 

These  six  collocations  are  contested  by  Louis  Biais,  (who  is 
an  hypothecary  creditor  under  duly  registered  deeds,  bearing 
date  prior  to  the  coming  into  effect  of  the  Registry  Ordinance,) 
on  the  ground  that  the  instruments  upon  which  the  contested 
claims  are  founded,  have  not  been  registered. 

I  shall,  in  the  first  place,  advert  to  the  contestation  of  the 
collocation  No.  9,  because  that  contestation  brings  under  our 
consideration,  in  the  most  direct  and  general  form,  the  ques^ 
tion  as  to  the  necessity  of  the  registration  of  marriage  con- 
tracts in  force  at  the  time  the  Registry  Ordinance  came  into 
effect. 

This  question,  although  certainly  of  great  importance, 
I  must  say,  does  not,  at  least  so  far  as  regards  claims  for 
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conventional  dower,  and  other  such  conventional  hypo- 
thecary rights,  appear  to  me  susceptible  of  doubt. 

The  4th  section  of  the  Ordinance,  in  the  plainest  terms, 
required  that  a  memorial  ^^ofaU  contracts  and  instruments 
in  writing^^  w^hich  should  be  in  force  on  the  day  that  that 
Ordinance  came  into  effect,  whereby  any  sum  of  money  was 
secured,  and  whereby  any  lands  were  mortgaged,  should  be 
registered  according  to  the  provisions  of  thç  Ordinance. 

The  marriage  contract  in  question  was  in  force  on  the  day 
that  that  law  came  into  effect  ;  a  sum  of  money,  namely  :  the 
conventional  dower  of  £50  was  secured  by  it  ;  and  lands, 
namely  :  the  Defendant's  lands  sold  in  this  cause,  were  hypo- 
thecated for  the  payment  of  that  sum.  Under  these  circums- 
tances, it  appears  to  me  to  be  impossible  to  say,  that  the  law 
did  not  require  the  registration  of  the  marriage  contract  in 
question,  unless  we  boldly  assert  that  ^'  a  marriage  contract  is 
not  a  contract  or  instrument  in  writing?^  It  is,  I  believe,  uni- 
versally admitted,  that  under  the  first  section  of  the  Ordinance, 
marriage  contracts,  hypothecating  lands,  made  after  the  law 
came  into  effect,  must  be  registered  ;  now  it  will  be  found 
that  there  is  not  one  word  in  the  1st  section  relative  to  the 
registration  of  marriage  contracts,  which  is  not  also  to  be 
found  in  the  fourth  sectioiL 

Those  who  admit  that  the  first  section  does  require  the 
registration  of  marriage  contracts  made  after  the  passing  ci 
the  law,  and  who,  nevertheless,  contend  that  the  fourth 
section  does  not  require  the  registration  of  marriage  contracts 
in  force  when  the  law  came  into  effect,  must  maintain  that 
the  words  "  off  contracts  and  instruments  in  writing j^^  used 
in  the  first  section  of  the  law,  do  include  marriage  contracts, 
but  that  precisely  the  same  words,  when  used  in  the  fourth 
8ection,do  not  include  marriage  contracts. 

I  shall  dwell  no  longeron  this  point,  because  I  believe  the 
Registry  Ordinance,  in  so  feu*  as  regards  the  obligation  to 


93 

régler  all  conventional  hypothecary  rights  in  force  when 
the  law  came  into  effect,  to  be  plain. 

The  observations  which  I  have  made,  with  respect  to  the 
conventional  dower,  which  is  the  subject  of  the  collocation 
No.  9,  are  applicable  to  the  conventional  hypothèque^  which 
the  children  of  the  Defendant's  second  marriage  claim 
for  the  pajTment  of  the  sum  of  4075  livres  which  is  the  subject 
of  the  collocations  Nos.  7  and  8  ;  and  also  to  the  conventional 
hypothèque,  which  the  Defendant's  children,  by  hisfitst  mar- 
riage, claim,  for  the  payment  of  the  sum  of  617  livres  each, 
due  to  them,  respectively,  under  the  unregistered  deeds 
above  mentioned. 

It  has  however  been  contended,  that  the  4075  livres  claimed 
by  the  children  of  the  second  marriage,  is  a  dotal  sum  of 
money,  and  that  the  parties  claiming  it,  have  not  only  a 
conventional  but  also  a  legal  hypothèque  for  the  payment  of 
that  sum  ;  and  that  as  the  sum  of  617  livres  due  by  the  Defen- 
dant, to  each  of  the  children  of  his  first  marriage,  was  retained 
by  the  Defendant  in  his  capacity  of  tutor  to  those  children,  that 
they  also  have  a  legal  hypothèque  for  the  payment  of  the  last 
mentioned  sum  of  money.  It  is  therefore  necessary  to  ascer- 
tain, whether,  as  to  the  obligation  to  register,  any  distinction 
is  to  be  made  between  legal  mortgages  and  other  mortgages, 
and  this  leads  me  to  a  difference  between  a  phraseology  of  the 
first  and  fourth  sections,  which,  although  I  believe,  it  was 
not  adverted  to  at  the  argument,  has  presented  considerable 
difficulty  to  my  mind. 

The  first  section  requires  the  registration  "  Of  all  privi- 
^^  leged  and  hypothecary  rights j  daims  and  incumbrances^ 
^^  bora  whatsoever  cause  they  may  result,  and  whether  pio- 
"  duced  by  mere  operation  of  law,  or  otherwise." 

The  fourth  section  does  not  thus  particularize,  but  in  gene- 
ral terms  requires  the  registration  **  Of  all  privileged  and 
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^^  hj/pothecary  rights  and  claims"  in  force  when  the  law  came 
into  effect. 

As  the  first  section,  which  is  prospective,  particularly  refers 
to  hypothecary  claims  produced  by  "  mere  operation  of  law,*' 
and  as  the  fourth  section,  which  is  retrospective,  does  not  do 
so,  it  has  been  thought  that  the  Legislature  cannot  be  sup- 
posed to  have  intended,  that  the  general  words  ^^  all  privi- 
<«  leged  and  hypothecary  rights  and  daims^^^  in  the  fourth 
section,  should  be  interpreted  so  as  to  include  legal  hypo- 
thèques^ that  is  to  say,  hypothèques  established  by  law, 
without  the  aid  of  any  agreement. 

After  giving  to  this  most  important  subject  due  conside- 
ration, it  appears  to  me  that  the  law  cannot  be  thus  inter- 
preted. There  is,  it  is  true,  a  difference  between  the  words 
of  the  fourth  section  of  the  Ordinance,  and  those  of  the  fii^t 
section,  but  the  difference  is,  I  think,  one  of  style  only,  and 
the  words  of  the  fourth  section  are  as  comprehensive  as  any 
that  could  have  been  used.  The  Legislature  having  declared 
that  "  ALL  privileged  and  hypothecary  rights  and  claims*^  in 
force  when  the  law  came  into  effect,  should  be  registered, 
without  making  any  exception,  it  is  impossible  for  the  Court 
to  make  an  exception,  by  saying  that  legal  hypothecaiy 
claims,  in  force  when  the  law  came  into  effect,  should  not  be 
registered.  Were  the  Courts  to  adopt  this  view,  they  would, 
at  least  for  along  series  of  years,  render  the  Registry  system, 
valueless  ;  for  the  classes  of  claims,  in  relation  to  which  no 
reliable  information  could  be  obtained  at  the  Registry  Of- 
fices, would  be  so  numerous  and  important,  that  the  infor- 
mation that  could  be  obtained  from  the  Registrars  would  be 
useless,  or  at  least  of  such  little  value,  that  it  could  not  be 
acted  upon.  (1)    Doubtless  the  protection  to  which  women 

(1)  Among  the  various  classes  of  old  claims  with  respect  to  which,  under  such 
a  system,  an  applicant  at  the  Registry  Office  could  not  count  upon  receiving 
iniormation,  are  the  following  : 
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under  marital  authority  and  minois  are  entitled,  might 
have  been  urged  as  a  reason  to  induce  the  Legislature 
to  provide  further  safeguards  for  their  interests,  or  per- 
haps to  have  made  an  exception  in  their  favor  ;  but  it  will 
not  justify  us  in  endeavoring  to  evade  the  law  for  their  advan- 
tage. 

An  exception,  such  as  I  have  alluded  to,  has  been  made  in 
France  and  in  Louisiana,  (2)  but  it  has  been  made  in  both 
instances  by  a  plain  and  positive  provision  of  law,  to  which 
there  is  nothing  whatever  analogous  to  be  found  in  our  system, 
even  as  regards  marriage  contracts  made  after  the  passing  of 
the  Registry.  Ordinance. 

The  only  argument  that  can,  I  think,  be  advanced  to  exempt 
the  hypothecary  claims  of  married  women  and  minors,  in 
force  when  the  Registry  Law  came  into  effect,  firom  the 
formality  of  registration,  is  that  founded  on  the  fact,  that  the 
fourth  section  of  the  Ordinance  does  not  refer  expressly  to 
hypothecary  claims  produced  by  mere  operation  of  law  ;  but 
this  argument  cannot  be  confined  to  the  claims  of  minors 
and  married  women  ;  on  the  contrary,  it  applies  as  forcibly 
to  all  the  other  claims  of  legal  mortgages,  as  it  does  to  the 
hypothecary  claims,  in  favor  of  wives,  on  the  property  of  their 


The  mortgage  of  married  women  on  aie  lands  of  their  hushands  for  the  resti- 
tution of  dotal  sums  of  money. 

The  mortgages  of  Minors  on  the  lands  of  their  Tutors. 
The  mortgages  of  interdicted  persons  on  the  property  of  their  Curators. 
The  mortgage  of  minors  on  the  property  of  persons  who,  without  having  been 
legally  appomted  Tutors  to  such  mmors,  have  acted  as  Tutors. 

The  mortgage  on  the  lands  of  persons  having  entailed  or  suhstitnted  nropertyi 
in  &vor  of  Ûiose  for  whose  benefit  the  entail  or  substitution  was  created. 

The  mortgage  for  the  warranty  that  subsists  between  copartitioners. 

The  mortgage  that  legatees  have  for  the  payment  of  their  legacies. 

The  mortgages  of  buildersi  and  for  repairs  made  by  them. 

The  mortgage  of  the  sellers  of  real  estate  for  the  price  remaining  due  to  them. 

5  Pothier,  pp.  244,  245,  246. 

(2)  The  Code  of  Louisiana  Tit  22,  ch.  1,  sect  2.  *'  of  Legal  Mortgages"  art 
3280,  declares  "  no  Legal  Mortgage  shall  exist  except  in  tl^  cases  determined 
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husbands  for  dotal  sums,  or  to  those  of  minors  on  the  property 
of  their  Tutors  for  the  balances  due  upon  the  accounts  of 
their  Tutorships.  If  we  hold  that  the  Registiy  Ordinance 
did  not  require  the  registration  of  claims  of  the  two  last 
mentioned  classes,  in  force  when  the  law  came  into  effect, 
we  must,  I  think,  also  hold  that  the  law  did  not  require  the 
registration  of  any  legal  mortgages  in  force  when  the  law 
came  into  effect,  and  this  wholly  irrespective  of  the  age  or 
sex  of  the  holders  of  those  mortgages;  and  if  we  hold  this, 
we  render  the  law  not  only  useless,  but  worse  than  useless. 
It  would  have  been  but  of  little  use,  to  offer  to  protect  capi- 
talists against  conventional  and  judicial  mortgages,  unless 
they  could,  at  the  same  time,  be  protected  against  legal  mort- 
gages. A  person,  proposing  to  invest  his  funds  in  real  estate, 
would  derive  but  litde  encouragement  from  the  information 
that  he  might  rest  secure  as  regards  judgments  and  notarial 
obligations  ;  if  he  were  at  the  same  time  told  that,  as  regards 
the  legal  mortgages  in  favor  of  builders,  sellers  of  real  estate, 
legatees,  minors,  married  women  and  many  others,  he  could 
know  nothing. 

For  such  a  system  of  registration  it  would  have  been  hardly 
right  to  subject  the  holders  of  conventional  and  judicial  mort- 


"  by  the  present  Code"  :— «rt  3282,  pves  a  Le^  Mortgage  to  minon  on  the 
property  of  their  tutors  :*-art.  3287,  giyet  the  wife  a  Legal  Mortgage  in  certain 
cases  upon  the  property  of  her  husoand.  The  29th  section  of  our  Ordinance 
contains  similar  i|roviBions  in  fitvor  of  minors  and  married  women.  But  a  pro- 
vision contained  in  the  Code  of  Louisiana  to  which  ^ere  is  nothing  analogous 
in  our  law,  will  be  found  in  the  art.  3298  of  the  Code  of  Louisiana  by  which  it 
is  declared  that  "  a  mortgage  exists  without  being  rtcordid  in  ftvor  of  minors"-* 
*'  on  the  property  of  their  tutors."    And  also  that 

"  The  mort^e  of  the  wife  on  the  property  of  her  hnsband  for  her  dotal  rights 
«<  does  also  exist  toithout  being  recordetL-* 

There  is  no  such  exemption  from  the  obligation  to  register  created  by  any  part 
of  our  law. 

On  reference  to  the  articles  2121  and  2135  of  the  Code  Civile,  it  will  be  found 
that  there  is  the  same  diflerence  between  that  Code  and  our  Ordinance,  that  there 
is  between  the  Code  of  Louisiana  and  our  Ordinance»  The  L^islatnres  in 
France  and  Louisiana  have  expressly  exempted  minors,  and  marriea  women  in 
certain  cases,  from  the  obligation  to  register  certain  claims.  Our  Legislators 
have  made  no  such  exemptions,  and  it  must  be  presumed,  that  in  this  most  im« 
portant  matter  they  actea  advisedly  and  after  due  deliberation. 
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gages  to  the  expense  and  trouble^  and  to  exjxise  them  to  the 
risk)  entailed  upon  them  by  the  Registry  Ordinance. 

Notwithstanding  these  considerations,  I  confess  that  it  is 
not  without  mach  hesitation  and  reluctance,  that  I  arrive  at 
a  conclusion,  which  tends  to  place,  or  I  should  rather  say,  to 
leave,  a  class  of  claims,  which  doubtless  ar^  entitled  to  the 
most  favourable  consideration,  in  jeopardy,  ft  is  however  to 
be  borne  in  mind,  in  addition  to  the  legal  reasons  already 
adverted  to,  that  were  a  contrary  doctrine  to  prevail,  it  would 
defeat  the  rights  of  many,  and  throw  doubts  over  die  titles  6f 
all  of  those,  who  have  invested  their  capital  upon  the  faith 
of  the  Registry  Ordinance. 

In  a  contest  between  die  holdet  of  an  unregistered  legal 
toortgiige,  which  was  in  fbvee  when  the  Registry  Law  came 
iâto  effect,  and  a  subsequent  bona  fide  purchaser  of  the  mort- 
gaged premises,  the  lattçr  might  justly  say  :  when  t  bought 
the  property  from  which  it  is  now  sought  to  evict  me,  I  knew 
the  Registry  Law  required  that  all  privileged  and  hypothe- 
cary claims,  in  force  when  the  law  came  into  effect,  should 
be  registered  ;  subsequently  to  that  law  coming  into  effect, 
and  after  the  repeated  delays  allowed  by  law  had  elapsed, 
I  ascertained  that  no  claims  had  been  registered  against  the 
property  in  question  ;  I  therefore  felt  secure,  and  invested  my 
capital  on  the  faith  of  the  plain  terms  of  a  legislative  enact- 
ment ;  this  enactment,  the  legal  tribunals  of  the  country,  can- 
not now  render  nugatory  to  my  prejudice,  by  declaring  that 
the  clear  and  comprehensive  words,  all  privileged  and 
hypothecary  rights  and  claims,  include  two  only,  of  the 
three  classes  of  hypothecary  claims  known  to  the  law. 

The  matter  appears  to  me  to  reduce  itself  to  this  :  The 
Legislature  has  expressly  declared,    that  all  privileged 
and  hypothecary  rights  and  daimSj  in  force  when  the  Ordi- 
nance came  into  effect,  whereby  any  sum  of  money  was 
7 
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secured,  tod  wheieby  aiiy  real  estate  was  hypothecated, 
should  be  registered,  under  pain  of  being  inoperative  against 
any  subsequent  hypothecary  creditor  for  valuable  considera- 
tion^ 

The  hypothecary  claims  now  contested  were  in  force 
when  the  Ordinance  came  into  effect  ;  sums  of  money  were 
secured  by  them,  namely,  the  gums  of  money  for  which  the 
Opposants  have  been  collocated  ;  and  real  estate,  namely, 
the  lands  sold  in  this  cause,  were  mortgaged  for  the  payment 
of  those  sums  of  money  ;  and  yet  the  hypothecary  claims 
in  question  weie  not  registered  as  required  by  law.  The 
Opposant  Louis  Biais,  a  subsequent  bond  fide  hypothecary 
creditor  for  valuable  consideration,  by  his  contestation, 
prays  that  these  unregistered  claims  may  be  held  to  be  ino- 
perative as  against  him,  and  it  appears  to  me  that  we  cannot 
reject  his  contestation  without  disobeying  the  clear  tenns 
and  defeating  the  plain  object  of  the  law. 
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QUEEN^^BENCH,  |        DISTRICT  OP  QUEBEC. 

Before  Rolland,  Paiobt  and  Aylwin,  Justices. 

No.   1217^MALoinB PlainHff,  Appellant, 

of        >                                    and 
1851.      )  Tats Defendant,  Respondent. 


Held,  that  a-  Defendant  cannot  be 
eompelied  to  appear,  before  the  return  of 
a  Writ  of  Summons,  to  show  cause 
why  certain  witnesses,  about  to  leave 
the  Province,  should  not  be  examined  ; 
that  depositions  taken  in  such  case  be- 
fore appearance  of  Defendant,  and 
return  of  summons,  are  illegal  ;  that 
the  Inferior  Court,  before  adjudicating 
upon  the  merits,  ought  to  have  deter- 
mined as  to  the  validity  of  such  evidence, 
so  as  to  afford  the  party  an  opportunity  of 
substituting  legal  evidence  m  lieu  there- - 
of;  that  under  such  circumstances  the 
paitv,  whose  evidence  has  been  reject- 
ed, be  allowed  to  re-open  the  en^icéfe. 

That  inasmuch  as  the  adverse  partv 
did  not  move,  in  limine,  to  reject  sucn 
evidence;  each  party  shall  pay  his  own 
costs. 


Jugé,  qu'un  Défendeur  n'est  pas  tenu 
de  comparaitre,  avant  le  retour  du  Bref 
de  Sommation,  pour  montrer  cause 
pourquoi  certains  témoins,  sur  le  point 
de  laisser  la  Province,  ne  seraient  pas 
examinés  ;  que  des  dépositions  prises 
en  pareil  cas  sont  illégales  ;  que  la 
Cour  Inférieure,  avant  de  juger  le  mé- 
rite, devait  se  prononcer  sur  la  validité 
de  cette  preuve,  afin  de  fournir  'à  la 
partie  le  moyen  d'y  suppléer;  qu'en 
pareil  cas  la  partie  privée  de  sa  preuve, 
a  droit  de  recommencer  l'enquête. 


Que  la  pirtie  adverse  n'a3rant  pas 
demandé,  dès  le  commencement  de  la 
procédure,  le  rejet  de  cette  preuve, 
chaque  pajtie  devra  payer  ses  frais. 


Judgment  the  llth  October,  1851. 


The  Plaintiff,  on  the  27th  July,  1860,  issued  a  Writ  of 
Summons  ad  respondendum,  returnable  the  2d  September, 
and  at  the  same  time  presented  a  Petition  to  one  of  the 
Judges  of  the  Superior  Court  at  Quebec,  in  Chambers,  for 
permission  to  examine  as  witnesses,  certain  persons  who 
were  about  to  leave  the  Province,  and  praying  an  Order  upon 
the  Defendant  to  appear,  either  in  person  or  by  Attorney, 
before  the  said  Judge,  on  the  Slst  July,  to  shew  cause,  if 
any  he  had,  against  the  allowance  of  the  Petition. 
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The  Writ,  Declartitiorf,  Pétition  and  Judge's  Order,  were 
served  upon  the  Defendant  by  the  Sheriff  of  the  District  of 
Montreal  on  the  29th  July/ 

On  the  81  St  July^  AHEitiir,  on  behalf  of  the  Defendant, 
appeared  before  the  Judge  in  Chambers,  (Duval  J.)  and 
shewed  cause  against  the  allowance  of  the  Petition  on  three 
grounds  : 

1.  That  witnesses  could  not  legally  be  examined  in  a 
cause  before  the  Return  of  the  Writ  and  Process  ad  responr 

2.  That  witnesses  could  not  be  examined  before  issue 
joined  ;' 

3^  That  no  ex;amination  of  witnesses  could  take  place 
during  the  Circuit  Court  or  during  the  month  of  August,  in 
which,  by  law,  (12  Vic.  c.  38,  s.  29)  there  are  no  enquête  days. 

Holt,  on  the  part  of  the  Plaintiff,  supported  the  Petition, 
and  it  was  ordered  that  the  witnesses  should  be  examined, 
reserving  to  the  Defendant  any  objections  which  he  might 
have  to  the  right  claimed  by  the  Plaintiff  to  examine  such 
witnesses  ;  the  Plaintiff,  accordingly,  examined  several  wit- 
nesses. Ahbhit,  on  the  part  of  the  Defendant,  attending, 
but  refusing  to  cross-examine. 

The  Writ  was  subsequently  returned  into  Court»  and  the 
Defendigit  having  pleaded  to  the  action,  issue  was  joined, 
and  other  witnesses  were  called  on  the  paxt  of  the  Plaintiff, 
as  well  as  witne8S98  for  tiie  Defendant»  at  the  mkfuéte. 

Oil  the.  9d  Peceinber,  after  the  enquête  had  been  closed» 
tlie.  Défendit  inovçd  to  reject  the  depositions  of  the  Plain^ 
tifl's  witnesses»  examined  by  virtue  of  the  Judge's  Order 
above  mejatioaed^cM^d  the  motion  was  heard  when  the  cause 
was  argued  upon  the  merits. 
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The  Judgment  of  the  Superior  Caart,  fendered  the  S7lli 
May,  1851,  dismissed  the  PlaintifPs  action  with  oosts,  êùuf 
à  se  pourvoir.  Present  :  Bowsn,  Chief  Justice,  B^cquv» 
And  DuTAi«,  Justices^    This  Judgment  is  as  followd  j: 

^^  The  Court,  &c,,  considering  that  the  evidence  adduced 
^^  in  this  cause  is  not  suflicient  to  establish  the  trespass 
^'  alleged  to  have  been  committed,  and^at  the  Defendant  is 
^^  not  by  law  responsible  for  the  damage  sustained  by  the 
'*  Plaintiff,  it  is  by  the  Court,  now  here,  adjudged,  that  the 
^  PlaintiiPs  action  be,  and  the  same  is  hereby  dismissed  with 
^  costs  ;  and  it  is  farther,  by  tlie  said  Court,  adjudged,  (Mr^ 
*^  Justice  DuTAL  dissenting),  that  Ae  said  action  be  and  the 
^^  same  is  hereby  dismissed,  savf  à  ae  poyrvotr^^^ 

From  this  Judgment  the  Plaintiff  appealed. 

The  following  extracts  firom  the  Appellant's  ease  contain 
the  arguments  used  on  his  behalf,  in  support  of  his  deposir* 
tiens  taken  before  the  Return  day  of  the  Writ  : 

To  the  first  objection  :  that  a  toUne$s  about  to  depart  the 
Promnce,caninot  be  examined  btfore  the  return  of  the  Writ 
and  btfore  iaeuejoinedj  may  be  opposed,  both  the  letter  and 
the  spirit  of  the  law  and  the  course  and  prax^tice  of  the  Court^ 
during  a  period  of,  at  least,  fifteen  or  twenty  years^  The 
12th  Section  of  the  Provincial  Ordinance  25  Geo.  Ill,  oap^ 
S,  provides  for  the  examination  ofwitnesses  in  extraordinary 
cases.  ^^  In  case  of  sickness  and  where  thewitnesses  cannot 
attend  the  Court  "  c^ier  issue  joined^  the  deposition  may  be 
taken  by  "  any  one  judge^  in  the  presence  of  the  parties^ 
Plaintiff  and  Defendant,  or  their  Attomies,  or  in  their  or 
either  of  their  absence,  after  due  notice  signified,''  the 
deposition  to  be  taken  in  writing,  to  be  signed  and  sworn 
tOy  and  to  be  certified  and  recorded.  Such  is  the  manner  in 
which  sick  witnesses,  or  witnesses  who  cannot  attend  the 
Court,  are  to  be  examined*    But  the  Ungnagjc  of  the  Oidi» 
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nance  is  different  with  lespedt  to  witnesses  about  to  depart 
the  Province  ;  there  is  no  restrictian  as  to  time  ;  the  words 
are  ^^  m  causes  instituted  ''  in  the  said  Court,  where  ^^  any 
"  witness  may  be  about  to  depart  the  Province,  and  by 
**  which  means  eUher  party  might  be  deprived  of  his  testi- 
"  mony  ;"  a  cause  is  instituted  by  the  issuing  of  the  Writ, 
and  it  has  been  so  invariably  held,  and  the  present  case 
exemplifies  how  great  a  hardship  a  party  might  suffer,  if, 
immediately  upon  the  institution  of  his  action,  he  were  not 
permitted  to  call  up  his  witnesses,  without  being  compelled 
to  await  the  expiration  of  the  ten  days  which  must  necessarily 
intervene  between  the  service  and  the  return  of  the  Writ. 
The  latter  clause  of  the  12th  Section  does  not  say  "  at  the 
time  and  in  the  manner  as  above  expressed  "  but  only  "  in 
the  manner  as  above  expressed,"  and  there  is  nothing,  in 
the  whole  Section,  to  warrant  the  interpretation  that  a  wit- 
ness about  to  depart  the  Province  cannot  be  examined  before 
issue  joined. 

In  answer  to  the  second  objection,  it  is  sufficient  to  observe 
that  an  examination,  upon  Petition,  of  a  witness  about  to 
depart  the  Province,  is  not  the  ordinary  enquête  ;  the  cause 
has  then  no  place  upon  the  Roll  des  enquêtes^  which  is  called 
over  only  on  enquête  days  ;  and  if  the  objection  were  good, 
the  last  six  days  of  every  month  (during  which  the  Circuit 
Court  sits)  would  be,  as  well  as  the  month  of  August,  dies 
non  as  to  evidence,  and  thus,  during  a  period  exceeding 
three  months  (97  days)  in  the  year,  a  party  might  be  deprived 
of  testimony  affecting  his  most  important  interests. 

With  respect  to  the  third  objection,  that  the  witnesses 
themselves  do  not  say  that  they  are  about  to  leave  the  Pro- 
vince, the  Appellant  submits  that  it  is,  equally  with  the 
others,  without  foundation.  A  reference  to  the  12th  Section 
of  the  Ordinance  above  cited  will  shew  that  the  intended 
departure  and  probable  deprivation  of  testimony,  are  ^^  to  be 
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ascertained  by  affidavit  "  and  the  PlaintîiPs  Petition,  contain- 
ing these  necessaiy  averments,  was  supported  by  his  oath, 
in  the  usual  way. 

The  following  Judgment  was,  on  the  11th  October,  1851, 
rendered  by  the  Court  of  Queen's  Bench,  sitting  at  Montreal  : 

"  The  Court  of  Queen's  Bench,  considering  that  the  Writ 
*^  and  Declaration  in  this  cause  were  served  upon  the  said 
*^  Respondent,  the  Defendant  in  the  Court  below,  at  his 
"  domicile  in  the  City  of  Montreal,  on  the  twenty-ninth  day 
"  of  July,  one  thousand  eight  hundred  and  fifty,  and  that  the 
**  said  Writ  was  made  returnable,  at  the  City  of  Quebec,  on 
**  the  2d  day  of  September  then  next  following,  and  that  on 
"  the  same  twenty-ninth  day  of  July,  a  Petition  of  the  present 
"  Appellant,  Plaintiff  in  the  Court  below,  was  also  served 
"  upon  the  said  Respondent  at  his  said  domicile,  with  an 
"  Order  of  one  of  the  Judges  of  the  Superior  Court,  that  the 
"  said  Respondent  should  appear,  in  person  or  by  Attorney, 
"  at  Quebec,  on  the  thirty-first  day  of  the  said  month  of  July, 
"  to  shew  cause  why  certain  witnesses  should  not  be  exa- 
V  mined  on  behalf  of  the  said  Appellant,  then  Plaintiff^ 
"  Considering  that  there  was  no  legal  obligation,  on  the  part 
"  of  the  said  Respondent,  to  appear  on  the  said  last  mentioned 
"  day,  either  in  person  or  by  Attorney,  and  that  no  legal 
"  default  could  be,  as  in  point  of  fact  none  such  was  pro- 
"  nounced  or  entered,  and  that,  on  the  said  last  mentioned 
"  day,  an  Order  was  made  by  the .  said  Judge  that 
"  the  deposition  of  the  "  witness,"  meaning  one  witness, 
"  without  naming  him,  should  be  taken,  reserving  to  the 
"  Defendant,  now  Respondent,  any  objection  to  the  Plaintifi's, 
"  now  Appellant,  right  of  examining  the  said  witness,  and 
"  considering  that,  under  color  of  the  said  Order,  the  Appel- 
"  lant  proceeded  to  examine  ex  parte,  on  the  said  thirtyrfirst 
"  day  of  July,  James  Prendergast  and  Terry  Macane,  on  the 
"  first  day  of  August  following,  Peter  Lynch,  John  0*Neill, 
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'*  John  Coghlan  and  Robeit  Trainer,  and  on  the  eighth  day 
^^  of  August,  David  Jones,  as  witnesses  on  his  behall^  and  that 
^^  their  depositions  were  reduced  to  writing,  and  filed  and 
"  received  in  evidence,  in  the  Court  below,  before  the  Return 
^^  day  of  the  Writ,  and  before  the  appearance  of  the  Bespon- 
^^  dent  by  his  Attorney,  and  that  although  applicatk»i  was 
**  made,  in  the  Court  below,.by  the  Respondent,  to  set  aside 
^^  the  aforesaid  Judge's  Order,  and  to  reject  the  depositions 
"  sp  taken  for  irregularity,  no  Order  or  Judgment  was  made  or 
"  given  thereupon,  and  that  the  Court  below,  notwithstanding, 
"  proceeded  to  reader  Judgment  on  the  merits,  before  adju- 
^^  eating  upon  the  preljLminaiy  question  as  to  the  validity  of 
*'  the  depositions  so  taken,  whereby  the  Appellant  has  been 
"  deprived  of  the  means  of  substituting  legal  evidence  in 
^^  lieu  of  the  said  informal  depositions  ;  and  considering  that 
"  in  so  doiijg  there  was  and  is  error,  this  Court  doth  reverse 
"  the  filial  judgment  in  this  cause  rendered  on  the  twenty- 
'*  seventh  day  of  May  last,  and  proceeding  tp  render  Quch 
**  judgment  as  the  Court  below  ought  to  have  given,  this 
**  Court  doth  hereby  set  aside  the  aforesaid  Judge's  Order 
^'  and  the  depositions  and  ei^amination  of  the.  said  witnesses, 
^^  and  dpth  order  that  the  said  depositions  be  struck  from  the* 
"  files,  and  that  the  Record  be  remitted  to  the  Court  below, 
^^  to  the  intent;  that  the  said  Appellant  be  enabled  to  re-open 
"  the  Enqu&Bj  and  to  proceed  in  due  course  of  law  to  the 
"  examination  of  his  witnesses  and  the  adduction  oi  evidence. 
"  upon  the  issues  joined  and  perfected  between  the  parties,, 
^'  as  if  the  said  Judge's  Order  had  not  been  made,  with, 
"  liberty  to  the  Respondent  to  join  in  such  Enquête^  and 
"  without  prejudice  to  the  evidence  subsisting  on  the  record,, 
"  legally  taken  therein  by  the  parties,  in  order  that  the  Court 
"  below  may  proceed,  after  the  adduction  of  such  evidence, 
"  to  do  right  and  justice  between  the  parties  as  to  law  and. 
,"  justice  appertain.  And  this  Court  considering  that  the 
"  said  Respondent,  by  delaying  to  move  in  the  Court  below 
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^^  tox  the  lejectiou  of  the  said  depositions,  until  the  second 
*^  day  of  Decemb^,  one  thousand  eight  hundied  and  fifty^ 
^^  when  the  Enquête  was  closed,  sought  to  deprive  the  Ap- 
"  pellant  illegally  of  his  remedy  to  be  relieved  from  the 
*^  consequences  of  his  informal  proceedings,  and  that  the 
^'  parties,  Appellant  and  Respondent,  are  both  in  default,  in 
^^  having  participated  in  such  irregular  proceedings,  it  is 
"  ordered  that  eajch  party  do  pay  his  own  costs.** 

Holt  and  I&vinb^  fbv  PlaintiSI 
Ah£rk,  for  Defendant. 


^"îSÎ'^r  Îr??^^'  I      DISTRICT  OF  MONTREAL. 

Present;  Roi.M.ia),  Pajïbt  and  Atlwiw,  Justices. 

SCopps, Appellant^ 
and 
Copps,. ••••  •* Respondent.. 


Heidi  that  under  ^  12  Vict  cap.  38, 
sec.  85 1  it  is  necessary,  in  a  Défense  au 
fondien  fcntt  ezpresuy  to  deny  every 
fact  alleged  in  the  PlaintiflTs  declaration, 
otherwise  such  facts  will  be  held,  to  be 
admitted.. 


Jugé,  que  sous  la  12  Vic.  chap.  38, 
sec.  85,  il  est  nécessaire,  dans  une 
Défense  au  fonds  en  fait,  de  nier  expres- 
sément chacun  des  faits  allégués  en  la 
déclaration  du  Demandeur,  autrement 
tels  faits  seront  pria  pour  admit. 


Judgment  the  llth  July,  1851. 


This  was  an  action  brought  in  the  Circuit  Court  at  Quebec, 
by  Joseph  Copps,  the  Respondent,  who  alleged  in  his 
declaration  that  the  Appellant  was  indebted  to  him  in  the 
sum  of  £33,  ^^  for  the  balance  due  tp  him  for  his  sendees 
from  the  10th  December,  1849,  to  the  29th  July,  1850,  as 
the  clerk  and  foreman  of  the  Defendant  at  the  rate  of  £6  10s. 
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per  month,  which  was  the  value  of  his  services,  and  which 
the  Defendant  promised  to  pay," 

To  this  action  the  Defendant  pleaded  by  peremptory 
exception  alleging  payment  of  the  Plaintiff's  demand,  and 
also  by  défense  au  fonds  en  faU  denying  generally  all  the 
facts  alleged  by  the  Plaintiff,  and  particularly  that  *.'  he 
(the  Plaintiff)  had  performed  any  services  of  the  value  of 
£6  10s.  per  month  or  of  any  other  value,  and  that  he,  the 
Defendant,  did  not  undertake  and  promise  in  the  manner 
and  form  alleged." 

It  was  pretended  by  the  Defendant,  in  the  Circuit  Court, 
that  the  evidence  was  insufficient,  and  that  the  Plaintiff's 
action  must  therefore  be  dismissed  ;  the  Court  (Duval, 
Justice)  was  of  opinion  that  the  plea  of  payment  was  an 
admission  of  the  demand,  and  judgment  was  therefore 
rendered  against  the  Defendant  for  the  full  amount.  On 
appeal  to  the  Superior  Court,  the  cause  came  before  Bowbn, 
Chief  Justice,  and  Merkdith,  Justice,  who  being  divided  in 
opinion,  the  judgment  of  the  Circuit  Court  remained  con- 
firmed. 

The  cause  was  finally  brought  before  the  Court  of  Appeals, 
when,  in  July  term,  1851,  the  Court,  without  pronouncing' 
upon  the  question  of  the  divisibility  of  the  aveu  judiciaire 
contained  in  the  plea  of  payment,  upon  which  point  the  case 
had  been  decided  in  the  other  tribunals,  confirmed  the  judg- 
ment of  the  Circuit  Court,  (Rolland,  Justice,  dissenting) 
and  assigned  the  following  grounds  for  their  judgment. 

Aylwin,  Justice  : — Though  the  amount  claimed,  in  this 
case,  is  small,  the  principles  involved  are  of  the  highest 
importance.  The  action  is  brought  by  a  lumberman  against 
his  employer  for  wages  earned  by  the  Plaintiff,  for  bringing 
the  Defendant's  raft  from  Upper  Canada  to  Quebec. 

The  Defendant  pleaded  payment  by  peremptory  exception, 
and  also  filed  a  défense  au  fonds  en  fait,  by  which,  after  a 
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general  denial  of  the  facts  alleged  in  the  declaration,  it  was 
averred  that  the  Plaintiff  "  performed  no  service  for  the  De- 
fendant of  the  value  of  £6  10s.  per  month.''  The  majority 
of  the  Court  give  no  opinion  on  the  point  whether  a  plea  of 
payment  admits  the  existence  of  the  debt  in  such  a  manner 
as  to  exonerate  the  Plaintiff  from  proving  it  in  the  usual 
manner.  I  should  have  thpught  that  the  well  known  princi- 
ple "  Qui  excipit  nan/ateiur^^^  left  no  room  for  difficulty  on 
this  head.  But  it  is  not  necessary  to.  enlarge  upon  this 
part  of  the  case.  The  point  here  is  as  to  .the  effect  of  the 
12th  Vic,  cap.  38,  sec.  85,  on  our  system  of  pleading.  That 
section  enacts,  ^'  that  in  any  pleading,  in  any  contested 
civil  case,  every  allegation  of  fact,  the  truth  of  which  the 
opposite  party  shall  not  expressly  deny,  or  declare  to  be 
unknown  to  him,  shall  be  held  to  be  admitted  by  him  ; 
and  the  costs  of  proving  any  such  allegation  of  fact,  or  any 
document  proved  in  evidence,  shall  always  be  in  the  discre- 
tion of  the  Court,  so  that  the  whole  or  any  part  of  such  costs 
may  be  awarded  against  a  party  denying  or  not  admitting 
any  fact  or  document,  which,  in  the  opinion  of  the  Court,  he 
must  have  known  to  be  true  or  genuine,  whatever  be  the 
event  of  the  case."  This  section  was  intended  to  remedy  a 
great  and  growing  evil.  Forms  altogether  unknown  to  our 
law  and  system  of  pleading  have  been  introduced  here  ;  and 
among  them  that  most  dangerous  plea,  the  general  issue — 
and  whilst  recent  legislative  enactments  in  England,  and 
Rules  of  Court  in  Upper  Canada,  hav^  greatly  mitigated  the 
evil  of  the  general  issue,  here  we  are  exposed  to  all  its 
mischievous  effects.  In  England,  it  is  understood  only  to 
cover  certain  particular  points,  and  is  limited  to  these.  In 
Upper  Canada,  it  is  equally  restricted  in  its  effects,  so  as  to 
narrow  the  issue  as  much  as  possible,  to  avoid  embarrass- 
ment to  the  Plaintiff,  and  to  save  costs.  And  I  hold  that  the 
object  of  our  Legislature,  in  passing  the  58th  section  of  the 
Judicature  Act,  was  to  obtain  this  object.    It  is  to  be  observed 
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that  the  law  aajs  '^  every  allegation  of  feet,  the  tmth  of 
which  the  opposite  partj  does  not  expressly  deny"-— evidently 
showing  that  the  intention  of  the  Legislature  was  that  theie 
shonld  be  a  pointed  denegatuMi  of  each  specific  fact 
stated  in  the  declaration,  which  had  a  tendency  to  obtain 
for  the  Plaintiff  the  judgment  he  demanded.  Now  in  this 
case,  we  have  a  défense  aufondaenfait  in  the  nsual  printed 
form  ;  the  printed  part  is  œrtainly  not  within  the  Statute  ; 
and  as  to  the  blank  which  the  Defendant 's  Attorney  has 
filled  up  in  writing,  it  only  denies  that  the  Plaintiif  ever 
rendered  services  to  the  Defendant  of  the  value  of  £6  10s. 
per  month.  It  does  not  deny  that  services  were  rendered, 
or  that  they  were  rendered  at  the  time,  or  at  the  place 
alleged,  but  simply  denies  their  value  as  alleged.  Now,  a 
large  portion  of  these  services  were  rendered  in  Upper 
Canada  ;  and  to  prove  them,  the  party  Respondent  would 
have  been  obliged  to  sue  out  a  Cammiasion  Rogataire  to 
Upper  Canada.  Had  he  done  so,  the  Defendant  might  have 
said  to  him,  I  never  denied  the  fact  of  the  services  having 
been  rendered  ;  you  have  gone  into  unnecessary  evidence, 
and  must  pay  the  costs  yourself.  I  deem  the  section  of  the 
Judicature  Act  I  have  quoted  above,  to  be  one  of  the  moat 
wholesome  and  beneficial  provisions  of  the  existing  law.  I 
see  in  it  an  obligation  upon  Defendants  to  plead  de  bow/he  foi, 
to  file  substantial  defences  instead  of  deceptive  pleas,  whidi 
only  mislead  and  coniuse  the  adversary  and  the  Judge. 
With  the  construction  I  put  upon  it,  parties  will  go  to  law 
with  their  eyes  open,  and  a  fell  knowledge  of  what  they  will 
be  expected  to  prove.  With  this  construction,  the  question, 
does  a  plea  of  payment  admit  the  debt  ?  could  never 
arise.  And,  I  trust,  the  Judges  of  Courts  of  original  juris- 
diction will  see  the  necessity  of  applying  the  whole  of  the 
section  ;  that  when  parties  shall  have  raised  unnecessary 
and  expensive  issues,  they  will  be  mulcted  in  costs.  If  they 
do  so,  the  result  of  this  section  will  certainly  be  to  improve 
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aixl  siis^lify  the  administration  of  justice.  'But,  though  I  do 
not  claim  the  gift  of  prophecy,  I  do  not  hesitate  to  say,  that  the 
time  is  not  far  distant  when  the  Legislature  wiU  find  it  neces- 
sary to  do  here  what  has  been  done  in  other  countries — to 
proscribe  altogether  the  mischievous  plea  of  general  issue.  (1) 

RoLLANi},  J.  :  I  should  indeed  rejoice  to  see  the  day  to 
which  my  learned  brother  alludes.  But,  in  my  opinion,  so 
long  as  we  have  general  demands,  we  must  expect  to  have 
^general  defences.  I  diflfer  from  the  majority  of  the  Court  as 
to  the  interpretation  of  the  Statute  12  Vic.  c.  S8,  s.  85,  or 
rather,  as  to  what  are  the  fads  which  must  be  "  expressly 
denied."  Now,  we  had  before  us  this  term,  a  case  in  which 
the  Plaintiff  demanded  JÇ2000  for  ten  years'  services  as  cap- 
tain. The  allegation  of  these  services  is  not  a  single  fact, 
but  a  vast  number  of  facts,  each  year's  or  month's,  or  week's 
service  being  a  separate  fact.  Would  it  be  necessary  for  the 
Defendant  to  deny  specifically  these  sepamte  facts  ?  Would 
he  be  required  to  say  that  for  the  first  week  of  the  ten  years 
no  services  were  rendered,  during  the  second  week,  the 
Plaintiff  worked  three  days,  and  during  the  third  week,  the 
Plaintiff  was  drunk,  &c.  &c.  f  I  can  understand  that,  when 
the  Declaration  is  precise  and  specific,  or  when  it  is  drawn, 
for  instance,  on  a  promissory  note,  if  the  Defendant  does  not 
deny  his  signature,  it  is  held  to  be  admitted.  But  when  the 
debt  is  based  on  a  great  variety  of  separate  facts,  I  interpret 
the  Statute  to  mean,  that  a  general  dénégation  is  quite  suf- 
ficient.   In  the  défense  au  fonda  en  fait  filed  in  this  case, 

(1)  In  the  case  of  St.  Johnys.  Delislet  which  came  hefore  the  Superior  Court  at 
Montreal,  the  same  point  as  that  decided  in  Copps  and  Coppe  arose,  when  the 
Mowing  oheervations  were  made  upon  judgment  heing  rendered  : 

Day,  J.  :  The  question  is,  whether  the  general  answers  to  the  exception 
|)leaded  are  available.  As  to  the  case  of  Coppe  and  Copps,  to  which  the  atten- 
tion of  the  Court  has  been  called,  we  do  not  agree  with  the  Judgment  of  the 
Court  of  Appeals  ;  and  as  the  Chief  Justke  was  absent  when  the  Judgment  in 
the  case  alluded  to  w^  rendered,  and  one  of  the  Judges  present  dissented,  we  do 
not  consider  ourselves  boimd  bjthe  decision  :  we  tiierefore  consider  the  general 
denial  in  this  case  sufficient 
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"  all,  each,  and  every  one  of  the  facts  alleged  in  the  Plain- 
tilTs  Declaration"  are  stated  to  be  ^^  wholly  untrae  and 
unfounded  in  fact  and  in  law  :"  which  I  hold  to  be  quite 
sufficient.  The  demand  is  general  :  and  I  cannot  see  how 
the  defence  can  be  otherwise,  than  general.  It  will  be  borne 
in  mind  that,  in  the  absence  of  the  Chief  Justice  of  this 
Court,  as  I  differ  in  opinion  from  my  learned  brethren  on  this 
point,  this  judgment  will  not  have  the  eifect  of  settling  the 
jurisprudence. 

Panet,  J.,  concurred  with  Mr.  Justice  Ati^win,  and 
remarked,  that  this  point  could  not  be  considered  as  finally 
settled,  by  reason  of  the  dissent  of  Mr.  Justice  Rolland, 
and  the  absence  of  the  Chief  Justice. 

Holt  and  Irvine,  for  Appellant. 
Allktn,  for  Respondent. 


^^^%>WW^»»^^»^^^rfN»^^^^^^<'^»^»^'»^»»^^^i 


No.  346 

and 

No.  645 

of 

1851. 


SUPERIOR  COURT.— MONTREAL. 

Thsbsrgk,  the  elder, Ptavntiffy 

vs. 
Pattenaudb, DtfendanL 


Held,  1.  That  a  variance  between  the 
original  Writ  of  Sammona  and  a  copy 
is  a  nullity  which  cannot  be  amended 
without  the  consent  of  the  Defendant  ; 
and  2.  that  in  such  casei  it  is  not  ne- 
cessary to  inscribe  en  faux  against  the 
bailiff's  return. 


Jugé,  1.  Que  la  non  conformité  de 
la  copie  avec  l'original  d'un  Writ  de 
Sommation  est  une  nullité  qui  ne  peut 
être  amendée  sans  le  consentement  du 
Défendeur  ;  et  2.  qu'il  n'est  pas  besoin 
de  l'inscription  de  Faux  à  l'encontre 
du  rapport  de  l'huissier  en  pareil  cas. 


In  this  cause,  which  came  up  on  an  appeal  from  the  Circuit 
Court,  the  Plaintiff  sued  the  Defendant  in  an  action  of  da- 
mages for  slander. 


Ill 

On  the  letum  of  the  action,  the  Defendant  appeared  and 
filed  an  exception  à  la  forme  on  the  ground  "  that  there  has 
"  been  no  legal  service  upon  him  of  the  original  Writ  of 
^^  Summons,  issued  in  this  cause  and  returned  into  this 
"  Court,  or  of  any  other  process  or  Writ  wherein  the  said 
"  Pierre  Théberge,  père^  is  Plaintiff,  but,  that  there  has 
"  been  served  upon  him  a  copy  of  a  certain  writ,  purporting 
"  to  have  been  issued  at  the  instance  of  one  Pierre  Laberge, 
^^père,  and  annexed  thereto  a  copy  of  a  declaration,  in 
•*  which  the  Plaintiff  is  designated  as  Pierre  Théberge, 
'*j!>à'c,"  &c.  &c.  ;  wherefore,  he  prays  that  the  Writ  or 
^^  process  issued  in  this  cause,  suid  the  service  thereof  made, 
^'  may  be  declared  illegal,  informal,  and  null  and  void,  and 
^^  be  set  aside  and  quashed." 

On  this,  tie  Plaintiff  moved  to  be  allowed  to  serve  a 
correct  copy  of  the  Writ  of  Summons  on  the  Defendant,  on 
payment  of  costs,  which  was  granted  by  Mr.  Justice  McCord, 
costs  taxed  at  20s. 

The  Plaintiff,  having  caused  a  correct  copy  of  the  Writ  to 
be  served  on  the  Defendant,  afterwards  moved  that  the 
exception  à  la  forme  be  dismissed,  without  costs,  which 
motion  was  rejected. 

The  proceedings  being  in  this  state,  the  Plaintiff  caused 
a  demand  of  plea  to  be  made  on  the  Defendant,  who,  the  same 
day,  notified  the  Plaintiff  to  produce  and  file  his  answers  to 
the  Defendant's  exception  à  la  forme. 

The  Defendant  not  pleading  within  the  delay,  was  fore- 
closed, and  the  Plaintiff  proceeded  to  proof  ex  parte. 

On  the  Slst  December,  1850,  Mr.  Justice  McCord  rendered 
judgment,  condemning  the  Defendant  to  pay  to  the  Plaintiff 
the  sum  of  £12  lOs.  as  damages,  with  costs. 

From  this  Judgment  the  Defendant  appealed,  on  the 
ground  chiefly  that  the  Court  had  no  power  to  grant  the 
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Plaintift'B  wiôtion  to  amend,  by  serving  à  cq>y  ûf  the  Writ 
of  Summons  ;  that  such  service  could  not  legaliâss  the  origin 
nal  service  which  was  null  ;  and  that  the  Court  could  not 
pioceed  to  adjudicate  tx  parte  on  the  merits  of  the  case,  till 
the  excq^Han  à  ta  forme  had  been  disposed  of. 

On  the  24th  Februaty,  1851,  in  the  Superior  Court,  i»e- 
sent: 

Smttr,  Vàk^blsok  and  Mûndbi:.st,  lustices. 

The  foUowiAg  Judgment  was  rendered  : 

"  Considering  firstly,  that  the  variance  between  the  origi- 
"  nal  Writ  of  Summons  and  the  copy  thereof,  which,  pre- 
"  viously  to  the  amendment  ordered  by  the  Court  below,  was 
"  and  is  fatal,  une  nnttUé^  the  copy  of  a  Writ  ot  Summons, 
"  together  with  the  service  of  the  said  Summons,  being  and 
"  constituting  an  e^ntial  and  an  integral  part  of  the  eqifott 
"  de  sommation;  considering  secondly,  that  the  Court  below 
"  had  and  hath  no  right  to  alter  ex  proprio  motUj  or,  upon  the 
"  motion  of  the  Plaintiff,  unless  assented  to  by  the  Defendant, 
"  to  permit  any  such  amendment  as  that  which  the  said 
"  Court  has  permitted  ;  thirdly,  that  the  said  Court  below 
**  had  not  nor  hath  a  right  to  supply  such  nullity,  by  ordering 
"  the  service  upon  the  Defendant  à£  a  copy  of  the  original 
*'  Writ  amended,  different  from  that  which  was,  in  the  first 
**  instance,  served  upon  the  Defendant,  the  said  first  copy 
'^  being  an  integral  part  of  the  exploit  de  sommation  ;  fourth*- 
'^  ly,  that  the  exception  à  Jaforme^  in  the  said  cause  filed, 
^^  hath  not  been  adjudicated  upon,  and  is  still  in  its  primaiy. 
<^  state,  together  with  a  demand  for  an  answer  thereto  ;  fifthly, 
"  that  the  Court  below  hath  wrongfully  refused  to  grant  the 
"  moticm  of  the  Plaintiff  for  an,  adjudication  upon  the  said 
^'  exception  à  la  farme^  thereby  placing  beyond  a  doubt  the 
^^  iaot  that  the  said  exception  à  la  forme  is  still  unadjudioated 
^^  upon;,  sixthly,  that  the  granting  the  Plaintiff  leave  to 
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^  proceed  exporté^  in  the  above  mentioned  fltate  of  the  record, 
*<  is  a  mdUté  de  procédure  ;  seventhly,  that  the  Conrt  below 
^  had  no  evidence  of  any  amendment  having  been  made,  a 
'*  pretended  return  upon  the  original  Writ  of  Summons, 
*'  which  a  bailiff  presumed  to  make,  without  any  authority 
"  for  so  doing,  being  an  act  which  no  Court  of  Justice  should 
'^  sanction  ;  eighthly,  that  in  consequence  of  such  irregula- 
^^  rities  and  nuttiteSj  all  the  proceedings  subsequent  to  the 
«  filing  of  the  exception  à  la  fomUy  in  the  Court  below,  are 
"  vitiated,  irregular,  illegal  and  null,  as  well  as  the  judgment 
<<  in  the  said  Court  below,  rendered  the  Slst  December, 
*'  1850  : — Wherefore,  the  said  Court  doth  declare  and  adjudge 
^^  all  such  prc^ceedings  irregular,  illegal,  null,  and  that,  in 
^^  respect  thereof,  and  of  the  said  judgment,  there  has  been 
^^  a  mal  jugéj  and  doth  annul  and  set  aside  the  same,  and 
^^  order  that  the  Court  below  shall  proceed,  and  cause  the 
*^  parties  to  proceed,  as  and  from  the  filing  of  the  said 
^'  exception  à  Informe?'* 

Mr.  Justice  Smith  dissenting. 

The  record  being  remitted  to  the  Court  below,  the  Plain- 
tifi^  on  the  28th  February,  1851,  filed  answers  to  the  exception 
à  la  formCj  denying  the  allegations  therein  made  to  be  trae, 
and  alleging  moreover  that,  supposing  the  variance  to  exist, 
the  Defendant  could  not  invoke  this  nullity  by  an  esccq^tion 
à  la  forme. 

At  the  enquête  the  Defendant  proceeded  to  examine  the 

bailiff  who  served  the  Writ,  as  also  the  prothonotaries  and 

their  clerks,  as  witnesses,  to  establish  the  facts  alleged  by 

him  in  his  exception.  To  this  evidence  the  Plaintiff  excepted, 

and  afterwards  moved  to  reject  the  depositions  fit>m  the 

record,  ^^  Attendu  que  le  Défendeur  n'avait  pas  le  droit  de 

**  taise  entendre  des  témoins  pour  contredire  le  rapport  fidt 

^  par  llmiflBier  de  la  signification  de  l'ordre,  et  qa'il  ne 
8 
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^  poavait  àttaqfMor  le  ctti  ra{9>ort'4tte  par  Qiie  Iii8Cti|>tkMi  dd 
^^  font,  et  que  les  fedtS)  sur  lesquels  ont  déposé  les  témoitiSi 
'^  n'étaient  pas  susceptibles  d'être  prouvés  par  témoins." 

The  parties  having  been  heard  on  this  motion  and  on  the 
merits,  judgment  was  pronounced  by  Mr.  Justice  Gut  on 
the  31st  July,  1851,  maintaining  the  exception  à  la  formey 
and  declaring  the  Writ  of  Summons  to  be  null  and  of  no 
effect,  and  in  consequence  discharging  the  Defendant  from 
answering  the  Plaintifi's  demand. 

From  this  judgment  the  Plaintiif,  in  his  tumi  le^pealedon 
the  grounds  that  the  variance  in  the  copy  of  the  Writ  was  a 
mexe  clerical  error,  which  had  not  misled  ÛkQ  Défendant, 
seeing  that  he  had  actually  appeared  :  and,  (which  was  the 
principal  ground  relied  on)  that  the  bailifPs  return  couU 
only  be  impugned  by  an  Inscription  de/aiUB.  (1) 

The  parties  having  been  heard,  judgment  >*ras  delivered 
on  the  27th  October,  1851.  Present,  Judges  Day,  Sinriiand 
YAirFBLsoN— confirming  the  judgment  of  the  Inferior  Court 
of  the  31st  July. 

YAimcLsoN,  Justice  :  The  Court  are  clearly  of  opinion 
that  the  judgment  of  the  Court  below  must  be  cotifinned. 
In  Prance,  the  duties  of  the  huiêrier  were,  in  iespect  to  Us 
return,  very  different  from  those  of  the  bailiff  in  Canada: 
there,  the  huissier  certified  all  the  copies  which  he  served, 
while  here  the  bailiff  merely  serves  such  papefs  as  aie 
entrusted  to  him  by  others.  He  has  nothing  to  do  with 
certifying  their  authenticity,  and  the  detection  of  any  discre- 
pancy between  a  copy  and  an  original  does  not  necessitate 
an  Inscription  de  faux. 

Day,  Justice  :  I  concur  with  my  learned  brother  in  the 
view  he  has  taken  of  this  case.    In  France,  the  huissier  was 

m  Antborities  cited  by  Flaiatifi;  Qoiftioni  de  Hodîer  pp.  12  et  35  >— Cane  p. 
362  et  se^. 
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bWDCl  to  exa«B»ici  and  certify  eveiy  tlping  ;  here  tlie  baU^ 
osrtiiefl  Qothing,  but  only  serves  whatever  is  pat  into  1m 
bands. 

Judgment  of  the  Court  below  confirmed. 
Chbrrier  and  Dorion,  for  Plaintiff. 
Cabteb  and  Carter,  for  Defendant. 
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COUR  SXJPERIEURE.— QUEBEC. 
Presents  :  Bowsn,  Juge-en-chef,  et  Meredith,  Juge. 


|fo.  671, 

de 

1852. 


Garnbau. 

Fortin.  •• 

DlYBR8*«< 


VS. 

et 


•Défendeur^ 
^Opposants. 


Jugé,  qu'on  contrat  de  mariage  exé- 
cuté avant  l'ordonnance  de  la  4  Vie.  c. 
90,  doit  avoir  été  enregistré  dans  le  dé- 
hi  voulu  pour  conserver  son  rang  d'hy- 
pothèque. 

Que  le  Bemandenr  dans  une  cause  a 
droit  d'être  colloque  par  privilège  pour 
tons  te»  frais  d'actio»,  lorsque  oes  frais 
•ont  indifl^nsables  pour  poursuivre  la 
susie  et  vente  des  immeubles  d'un  I>é* 
ftadeor. 


Held,  that  a  contract  of  marriage 
executed  before  the  enactment  ol  the  4 
Vic.  can.  30,  must  have  been  registered 
in  the  aelay  fixed  by  the  Ordinance,  to 
preserve  the  rank  of  the  mortgage  cre- 
ated by  it 

That  the  Plaintiff  in  a  cause  has  a 
rieht  to  be  collocated,  by  privilege,  for 
all  his  costs  of  suit,  when  suoh  ceela  am 
indispensably  necessary  to  obtain  the 
«eizure  and  sale  of  the  Defendant's  real 
esti^ 


Jugement  le  16  Février,  1852. 


Les  immeubles  du  Défendeur  ayant  été  saisis  et  vendus, 
divers  Opposants  se  présentèrent,  réclamant  d'être  colloques 
snr  le  produit  d'iceux,  et  entre  autres  la  Demanderesse^ 
épouse  du  Défendeur,  duquel  elle  avait  été  séparée  quant 
aux  biens,  dans  Pinstance  même,  et  à  la  poursuite  de  laquelle 
les  biens  avaient  été  vendus  ;  elle  réclamait,  en  vertu  de  son 
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contrat  de  mariage  avec  le  Défendeur,  exécnté  pai^vaut 
notaires  le  11  décembre,  18S6,  enregistré  seulement  le  10 
décembre,  1849.  Le  procureur  de  la  Demanderesse  dans  la 
cause,  qui  avait  obtenu  distraction  de  dépens,  réclamait  le 
montant  qui  lui  était  dû  pour  ses  frais  et  dépens.  Enfin,  le 
nommé  Louis  Couillard  Dupuis  était  Opposant,  et  fondait  sa 
réclamation  sur  un  acte  de  vente  en  forme  authentique, 
consenti  par  lui  au  dit  Défendeur  le  13  avril,  1848,  dûment 
enregistré  le  5  juillet  de  la  même  année. 

Par  l'ordre  de  distribution  préparé  par  le  protonotaiie  et 
filé  dans  la  cause,  à  la  suite  de  certains  créanciers  qui  la 
primaient,  la  Demanderesse  fut  coUoquée,  pour  certaine 
réclamation  résultant  de  son  dit  contrat  de  mariage. 
Ensuite  le  procureur  de  la  Demanderesse  était  colloque  pour 
tout  le  montant  de  ses  firais  et  dépens  dans  la  cause.  Ces 
deux  collocations  avaient  l'efiet  d'empêcher  que  Dupuis  ne 
fut  payé  de  tout  le  montant  qui  lui  était  dû,  et  il  contesta 
l'ordre  de  distribution  filé  en  la  cause. 

Ses  moyens  étaient  comme  suit  : 

1.  Parceque  la  collocation,  contenue  au  9me  item  du 
rapport  de  distribution,  et  les  divetses  sommes  accordées  à 
l'Opposante  y  dénommée,  est  fondée  sur  un  contrat  de 
mariage,  exécuté  devant  Tessier  et  un  autre,  notaires,  le  11 
décembre,  1836,  entre  le  Défendeur  et  la  dite  Opposante, 
enregistré  le  10  décembre,  1849,  et  pour  un  piréciput  accordé 
au  survivant  des  dits  époux. 

2.  Parceque  la  collocation  contenue  au  lOme  item  du  dit 
rapport  est  pour  frais  encourus  dans  une  action  en  séparation 
de  biens  entre  la  Demanderesse  et  le  Défendeur,  fondée  sur 
le  même  contrat  de  mariage. 

8.  Parceque  le  dit  contrat  de  mariage  n'a  été  enregistré 
que  le  10  décembre,  1849. 
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4.  P&iceque  la  réclamation  ^n  dit  Diiptds  est  fondée  snr 
tin  acte  de  vente,  cité  en  son  opposition  afin  de  conserver,  et 
filé  en  cette  cause,  consenti  par  le  dit  Dnpuis  au  dit  Défen- 
deur, devant  Gendron  et  un  autre,  notaires,  le  13  avril,  1848, 
enregistré  le  5  juillet,  même  année. 

5.  Parceque,  en  vertu  du  dit  acte  de  vente,  les  immeubles 
du  Défendeur  sont  hypothéqués  en  faveur  du  dit  Depuis,  à 
compter  du  5  juillet,  1848,  date  de  Penregistiement,  et  que 
le  droit  d'hypothèque  de  la  Demanderesse  et  de  son  Procu* 
reur  ne  compte  que  du  10  décembre,  1849. 

Les  parties  entendues  sur  cette  contestation,  le  jugement 
suivant  fut  rendu  : 

La  Cour,  etc.,  considérant  que  le  contrat  de  mariage  de  la 
dite  Emilie  Gaznaud  avec  le  Défendeur,  fait  à  Québec  devant 
Tessier  et  un  autre,  notaires,  le  11  novembre,  18S6,  n'a  été 
enregistré  que  le  10  décembie,  1849,  et  que  par  le  dit  rapport 
de  distribution  la  dite  Emilie  Gamaud  est  coUoquée  pour  la 
somme  de  £6  5s.  montant  de  son  préciput,  au  cas  qu'il  ait 
lieu,  etc.,  etc.  ;  considérant  que  l'acte  de  vente  par  Louis 
Couillard  Dupuis  à  Piene  Fortin,  exécuté  devant  Gauvreau 
et  pn  autre,  notaires,  le  13  avril,  1848,  a  été  dûment  enre- 
gistré le  5  juillet,  1848  ;  considérant  aussi  que  la  Deman- 
deresse a  droit  d'être  colloquée,  par  privilège,  pour  tous  ses 
fiais  d'action,  etc.,  etc.,  comme  étant  les  frais  indispensa- 
blement  encourus  pour  poursuivre  la  saisie  et  vente  des 
immeubles  vendus  en  cette  cause,  etc.,  etc.,  et  qu'il  a 
été  accordé  distraction  des  dits  firais  en  faveur  de  U.  J. 
Tessier,  écuyer,  procureur  de  la  Demanderesse  ;  maintient 
la  contestation  du  dit  Dupuis  quant  à  la  coUocation  de  la 
dite  Emilie  Gamaud  ;  et  aussi  la  cour  maintient  la  dite 
contestation  de  la  coUocation  du  dit  U.  J.  Tessier,  à  l'excep- 
tion de  cette  partie  de  la  dite  coUocation  qui  a  rapport  à  la 
partie  des  dits  firais  privilégiés  sus-mentionnés. 

Gauthisr  et  LsmEvz,  pour  L.  C.  Dupuis. 
Tbmub»^  u.  j.  pour  la  Demanderesse. 
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SUPERIOR  COURT.— QUEBEC. 
Present  :  Bowsn,  Chief  Justice,  DmrAi*»  Justice. 
No.  272  (  DnrioNO PfaMff^ 


of      I 


vs. 


1851 


JsnsRY •• •• lyrfendant. 


of   goodi  ttod  dhattalt 

under  a  Writ  of  Revendication 
addreised  to  the  sheriff;  has  no  right  of 
action  against  the  party  at  whose  suit 
the  Writ  issued,  for  the  reeoTery  of  the 
monies  expended  bv  him  as  such  guar- 
dian in  and  about  the  safe  keeping  and 
CQstody  of  such  goods  and  chattels. 


Writ  de  Saisie-Revendication  adressé 
au  shérif,  n'a  aucun  droit  d'action  contré 
la  partie  à  la  poursuite  de  laquelle  le 
Wiift  est  émané,  pour  le  rocounnement 
d'argents  avancés  par  tel  gardien  pour 
la  préservation  et  pour  k  gttçla  des  eiftti 
saisis  levendiqués. 


Judgment  the  17th  December,  185K 


The  Plaintiff's  dedamtion  alleged,  that  on  the  19th  May, 
1849,  a  Writ  of  Revendication  was  issued  out  of  the  Couit 
of  Queen's  Bench  for  the  District  of  Quebec,  at  the  suit  of 
the  Defendant,  against  John  Shaw  and  Richard  Jeffeiy, 
which  Writ  was  addressed  to  the  Sheriff  of  the  said  District, 
who,  in  virtue  thereof,  seized  and  revendicated  certain  goods 
and  chattels,  in  the  said  declaration  mentioned,  then  beâng 
in  the  hands  and  possession  of  the  said  John  Shaw  and 
Richard  Jeffery,  and  by  the  Plaintiff  in  that  cause  alleged 
to  be  his.  That  the  present  Plaintiff,  Dinning,  was,  <m  the 
81st  May  following,  duly  constituted  and  appointed  gnaïdian 
oi  the  said  goods  and  chattels,  and  accepted  the  ebaige  ; 
and  that  the  same  continued  to  be  and  remain  in  the  chaj^ 
and  custody  of  him,  the  PlaintijS^  as  Such  guaidlaa,  until 
the  25th  April,  1850,  when  they  were  delivered  over  to  the 
said  John  Shaw  and  Richard  Jeffery  in  virtue  of  an  Interkn 
cutory  Judgment  of  the  Superior  Court.  That  it  became 
necessary  for  the  guardianship  and  safe  keeping  of  these 
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foods  and  chattels,  to  eiqpend  ku^  eçms  of  money  in  and 
thovX  the  gDjHtfPdianship  said  safe  keying  tfaeieof  ;  and  that 
in  &ct,  the  Plaintiff  had  paid  therefor  the  snm  of  £260  cnr- 
mjaegr^  which  amp  was  still  due  and  owing  to  him  ;  and  that 
the  Defendant,  being  the  party  Plaintiff  and  actor  in  the 
ittwndieatian  sait,  was  liable  to  pay  Dinning  that  som. 

There  was  a  second  count  for  work  and  labor  done,  and 
materials  provided  for  the  Defendant,  at  the  latter's  request, 
(being  tbe  gieneral  assumpsit  count). 

The  declaration  ccmeluded  by  praying  that  the  Defendant 
be  e(Hidemned  to  pay  the  Plaintiff  the  said  sum  of  £260. 

The  Defendant  demurred  to  the  first  count  of  the  declara- 
tion, as  being  insufficient  in  la^w  : 

1.  Because  it  was  not  alleged,  nor  did  it  appear,  that  any 
eontract  whatever  had  intervened,  or  was  entered  into, 
between  the  Plaintiff  and  the  Defendant,  in  relation  to  the 
matters  therein  alleged. 

2.  Because  it  was  not  alleged,  nor  did  it  appear,  that  the 
Plaintiff,  if,  at  any  time,  he  was  appointed  guardian  of  the 
goods  and  chattels  in  question,  was  so  appointed  at  the  request 
or  with  the  consent  or  knowledge  of  the  Defendant. 

3.  Baeause  it  was  not  alleged,  nor  did  it  appear,  that  the 
Plaintiff,  if  he  did,  at  any  time,  eqcpend  any  sums  of  money 
in  and  about  the  guardianship  of  the  said  goods  and  chattels, 
did  SQ  e^tpend  the  saapae,  at  the  request  or  with  the  knowledge 
or  consent  of  the  Defendant. 

4.  Because  the  said  first  count  disclosed  no  legal  cause  of 
action,  nor  was  there  any  matter  therein  alleged,  sufficient 
in  law  to  render  the  Defendant  liable  to  the  Plaintiff. 

In  support  of  the  count,  the  Plaintiff  refened  to  Poth^ 
Proc.  Civile,  182,  183,  and  2d  Jousse,  Com«  Civ.  p,  585, 
Tit.  33,  Art.  10,  s.  2. 
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JuDGMSNT.-— The  Coprt,  &c.  considering  that,  in  the  first 
count  of  the  PlaintifiPs  declaration,  it  is  alleged  that  the 
Plaintiff  was  named  guardian  of  divers  goods,  chattels  and 
effects  seized  by  the  Sheriff  of  this  District,  in  virtue  ci  a 
Writ  of  Revendication  issued  at  the  suit  of  James  Jeffeiy, 
the  Defendant  in  this  cause,  against  John  Shaw  and  Richard 
Jeffeiy,  and  that  there  is  due  and  owing  to  the  said  Plaintiff, 
Dinning,  as  such  guardian,  a  sum  of  £250  currency,  for 
the  custody  and  safe  keeping  of  the  same,  while  under 
seizure  in  virtue  of  the  aforesaid  Writ  of  Revendication,  for 
the  recovery  of  which  sum  this  action  is  brought;  and  con- 
sidering that  the  said  Defendant  is  req>onsible  to  the  Sheriff 
of  the  District  to  whom  the  said  Writ  was  addressed,  as  well 
for  the  payment  of  the  fees  allowed  the  said  Sheriff,  as  for 
payment  and  reimbursement  of  all  expenses  and  disburse- 
ments incurred  by  the  said  Sheriff  in  the  execution  of  the 
said  Writ  ;  and  that,  by  reason  thereof^  the  Defendant  is  not 
bound  to  pay  to  the  Plaintiff,  the  amount  by  him  claimed  as 
such .  guardian,  doth  maintain  the  demurrer  in  this  cause 
filed  by  the  Defendant,' and  doth  declare  that  the  allegations 
set  forth  in  the  first  count  of  the  said  declaration,  and  the 
matters  and  things  therein  contained,  in  manner  and  form 
as  the  same  are  therein  stated,  are  not  sufficient  in  law  to 
entitle  the  Plaintiff  to  have  or  maintain  his  action  against 
the  said  Defendant,  for  the  recovery  of  the  sum  of  money  in 
the  said  first  count  alleged  to  be  due  and  owing  by  the 
Defendant  to  the  Plaintiff,  and  in  consequence  doth  dismiss 
the  said  first  count  of  the  Plaintiff^s  declaration,  with  costs. 

Holt  and  Irvucs,  for  Plaintiff, 
Pope,  for  Defendant. 
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SUPERIOR  COURT.— MONTREAL. 
Befoie  Dat,  Smith  and  Movdklkt,  Justices. 

No.  S648(HowA]u> Ptoinfl^, 


of       J 
Î51.     ( 


vs. 


1851 


Saboubin  et  al Dtfendants. 


Held,  tliat  in  the  case  of  nroteat  of  a 
note,  dated  at  Montreal  ana  payable  at 
a  Bank  in  Albany,  in  the  State  of  New 
York,  a  notice  of  proteit  mailed  by  a 
Notary  at  Albany,  addressed  to  an  en- 
don^  at  Montreal,  (protest  bang  made 
and  notice  mailed  according  to  the  laws 
of  the  State)  is  not  sufficient,  the  postal 
arrangements  between  the  two  countries 
at  the  time,  being  such,  that  letters  could 
not  pass  through  the  post  without  pre- 

Syment  of  postage  from  Albany  to  the 
le. 

Notice  sent  to  the  endorser,  at  the 
place  where  the  note  was  Àted,  is 
sufficient  diligence  :  the  place  of  abode 
being  sufficient  indication  of  the  endor- 
ser's dcmiicile,  to  warrant  the  holder  in 
sending  such  notice,  the  endorsement 
being  unrestricted. 


Jugé,  que  dans  l'eapèee  d'un  billet 
daté  à  Montréal  et  payable  à  Albany, 
dans  l'Etat  de  New  Tork,  l'avis  de  pro- 
têt envoyé  par  la  malle  à  l'endosseur  à 
Montréal  (le  protêt  étant  fiût  et  l'avis 
mis  à  la  poste  suivant  les  lois  de  l'Etat) 
n'est  pas  suffisant,  les  arrangements 
entre  les  deux  pays  relativement  aux 
malles  ne  permettant  pas  le  passage  de 
lettres,  sans  paiement  préalaole,  d'Al« 
bany  à  la  li§^  entre  les  deux  pays. 


L'avis  adressé  à  l'endosseur  au  lieu 
où  le  billet  est  daté,  est  une  diligence 
suffisante,  telle  indication  justifiant  le 
porteur^  lorsque  l'endossement  est  sans 
restriction,  de  regarder  ce  lieu  comme 
domicile  de  l'enmseur. 


Judgment  the  32d  December,  1851. 


Action  against  the  maker,  Picanlt,  and  against  the  endor- 
ser, Sabourin,  the  former  described  in  the  pleadings  as  jof 
Montreal,  the  latter  of  Longneuil,  on  a  promissory  note, 
dated  Montreal,  21st  May,  1850,  made  by  Picault,  payable 
to  C.  Sabourin  or  order,  at  the  Mechanics'  and  Farmers' 
Bank,  Albany,  for  $848. 

The  Defendants  pleaded  severally  : 

1.  Want  of  Protest  and  Notice. 

S.  General  Issae. 


( 
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Admissions  weie  given  as  to  signatnies.  The  Plaintiff, 
under  a  Commission  Rogatoiie  addressed  to  Commi«4o^^w 
at  Albany,  examined  the  notaiy,  who  proved  due  protest  of 
the  note,  and  that  at  45  minutes  past  4  in  the  afternoon  of 
the  SSdof  November,  1860,  he  pot  into  the  Albany  Fost 
Office  a  letter  containing  notification  of  protest,  addressed 
"  C,  Sabourin,  Montreal,  Canada"  :  that  the  word  "  Mont- 
real" was  written  in  pencil,  in  Ae  hand-writing  of  Mr.  W.  \ 
MoHench,  one  of  the  clerks  of  the  Bank,  under  the  name 
C.  Sabourin,  and  that,  in  accordcuioe  with  the  usage  of  the 
State,  he  had  mfdled  the  notice  addressed  as  above.  Mr. 
McHench  proved,  that  at  the  time  the  note  was  put  into  the 
Bank  for  collection  by  the  Plaintiff,  witness  asked  the  Plain- 
tiff where  Sabourin  resided,  and  was  told  at  Montreal,  wbiefa 
he  aiecordingly  marked  en  the  note.  Nicolas  Hill,  Junior, 
an  Attorney  and  Counsellor  at  Law  at  Albany,  proved  the 
protest  to  be  in  <^onformity  with  the  laws  of  the  State  of  New 
York  ;  and  when  asked  as  to  the  law  of  New  York  relating 
to  notice^  answeired  :  ^^  It  is  the  dn^  of  the  notary,  or  peraoa 
**  giving  notice  of  protest,  in  cases  like  those  mentioned  in 
*^  this  interrogatoiy,  to  use  due  diligence  in  ascertaining 
"  where  the  endorser  resides,  and  to  serve  notice  accord- 
"  ingly.  Service  of  the  notice  may  be  made  through  the 
^^  mail,  in  the  manner  specified  in  the  certificate  of  the 
^'  notary  in  this  case,  provided  the  endorser  does  not  reside 
"  in  the  same  place  where  presentment  or  demand  is  made. 
"  If,  in  the  exercise  of  due  diligence,  the  person  giving  notice 
*^  is  informed  that  the  endorser  resides  at  a  particular  place, 
"  and  sends  notice  accordingly,  it  will  be  sufficient  to  charge 
^^  the  endorser,  though  it  may  turn  out  that  he  resides  at  a 
"  different  place.  When  the  endorser  resides  out  of  the 
^'  United  States,  and  is  not  known  to  have  any  aoquaUitances 
"  at  the  place  of  presentment  or  demand,  information  obtained 
"  of  the  officers  of  the  Bank  where  the  note  is  payable,  and 
^^  of  the  holder,  owner  of  the  note,  would,  in  ws  QJ>^ûpn, 
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^  be  «itiKeient  to  jvHaûfy  the  «ending  of  notice  «eeorâii^iy." 
Slanoel  Stevens,  also  an  Attorney  doA  CoonseHor  at  Law, 
gav^  evidence  to  the  same  effect. 

The  Defendants  were  examined  on  /aits  d  artidee^  but 
their  answers  weie  not  made  use  of. 

For  ÛkB  Defendants,  Edwaid  S.  Fieer,  Post  Office  Inspector 
for  Canada  East,  stated,  that  after  the  16th  November,  1847, 
&e  postal  arrangements  between  Canada  and  the  United 
States  were  snch,  that  no  letter  could  be  transmitted  firom  <Hie 
countiy  to  the  other,  through  the  Post  Office,  unless  the 
postage  was  previously  prepaid  to  the  frontier;  and  produced 
aeifcular  ftoùi  the  Post  Office  Department  to  the  Cimadian 
Post  Masters,  giving  instructions  to  that  effect  :  also,  that 
public  notice  of  this  order  was  given  in  the  Canadian  news- 
papers generally.  Cross-examined,  he  stated,  that  his  only 
knowledge  of  letters  being  stopped  was  derived  from  the 
newspapers.  Another  witness  proved  the  advertisement  in 
the  newspapers  of  lists  of  unpaid  letters  stopped  at  White- 
hall. 

Day,  Justice  :  There  is  no  question  as  to  the  liability  of 
the  maker.  As  to  the  endorser,  Sabourin,  the  question  is 
whether  sufficient  diligence  has  been  used  by.  the  Plaintiff 
to  entitle  him  to  succeed  against  him.  The  obligation  was 
to  use  reasonable  diligence,  nor  was  it  necessary  to  show 
that  actual  notice  had  been  given.  Indeed,  it  is  admitted 
that  no  notice  of  any  kind  reached  the  endorser.  The  notice 
to  liim  was  addressed  to  Montreal,  although  he  is  described 
in  the  Writ  as  of  Longueuil.  It  is  the  opinion  of  the  majority 
of  the  Court  that  this  was  sufficient.  There  is  nothing  in 
the  endorsation  to  indicate  his  place  of  residence  ;  the  note 
is  dated  at  Montreal,  and  the  majority  of  the  Court  think 
this  is  a  sufficient  declaration  of  the  endorser's  domicile 
being  at  Montreal,  to  render  it  competent  for  tiie  Plaihtiff  to 
fliieot  lids  notice  in  the  manner  proved. 


124 

There  is,  however,  another  point  in  the  case.  The  notice 
is  proved  to  have  been  mailed  at  Albany  in  proper  time,  bat 
nothing  is  said  of  postage  having  been  prepaid.  Now  it 
appears  that,  at  the  time  of  notice  being  sent,  there  existed  a 
postal  regolation  by  which  no  letter  could  be  transmitted 
beyond  the  frontier  unless  the  postage  was  prepaid.  This 
does  notappear  to  have  been  done,  and  therefore  the  mailing 
of  the  letter  gave  it  no  more  chance  of  reaching  its  destina- 
tion than  if  it  had  been  kept  in  the  notary's  pocket.  The 
state  of  the  postal  arrangements  was  a  public  majtter,  of 
which  the  Bank  and  the  notary  at  Albany  could  not  be 
ignorant,  and  which  they  were  bound  to  know  :  on  this  ground, 
therefore,  the  action,  as  to  the  endorser,  must  be  dismissed. 

MoNDELBT,  Justice  :  It  is  made  out  to  my  mind  that  the 
notice  could  not  have  reached  the  endorser  :  I  do  not  hold 
with  the  majority  of  the  Court  that  the  notice  was  sufficiently 
directed. 

The  following  are  the  reasons  of  the  Judgment,  as  regards 
the  endorser  :  ^'  And  the  Court,  proceeding  to  adjudge  upon 
the  said  action  in  so  far  as  the  same  relates  to  the  said  Chas. 
Sabourin,  the  endorser  of  the  said  promissory  note,  consi- 
dering that  no  notice  was  given  to  the  said  Chas.  Sabourin, 
of  the  protest  of  the  said  promissory  note,  and  that,  inas- 
much as  by  the  arrangements  established  by  public  authority, 
and  then  existing  between  this  Province  and  the  United 
States  of  America,  for  the  transmission  of  letters  by  mail, 
no  letter  was  conveyed,  or  could  be  sent  by  mail,  from  the 
City  of  Albany,  in  the  said  United  States,  to  the  City  of 
Montreal,  in  this  Province,  without  prepayment  of  the  postage 
thereupon  being  made  to  the  frontier  line  of  the  said  United 
States,  and  that  such  postage  was  not  so  prepaid  by  the  Plain- 
tifi,  or  on  his  behalf,  at  the  time  of  so  posting  the  notice  of  the 
said  protest,  addressed  to  the  said  Chas.  Sabourin,  in  the  post 
office  at  Albany,  for  transmission  by  mail  to  Montreal,  and 
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that  no  leasonable  or  sufficient  diligence  and  care  were  need 
and  applied  in  and  about  the  transmission  of  notice  of  the  said 
protest  to  him,  and  that  by  reason  thereof^  and  by  law,  the 
Plaintiff  ought  not  to  recover  judgment  against  him  in  ' 
manner  and  form  as  by  his  said  declaration  he  hath  concluded, 
maintains  the  exception  of  the  said  Chas.  Sabonrin,  and  doth 
dismiss  the  action  of  the  Plaintiff  in  so  far  as  the  same  relates 
to  the  said  Chas.  Sabourin."  (1) 

A.  and  G.  Robertsoic,  for  Plaintiff. 

DouTRK  and  Lenoir,  for  Picault. 

Latlamme,  for  Sabourin. 


COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Qowen,  Juge-en-chef,  Duval  et  Meredith,  Juges. 
No.  659 


de 
1851. 


Lanoevin Demandeur^ 

vs. 

Garo»  .  • Défendeur  y 

et 
^  b.  Garo» ^•..Adjudicataire. 


Jugé,  qu'après  que  la  folle  enchdre  a 
été  ardonnée  contre  un  adjudicataire,  il 
peut  y  mettre  fin,  en  jiayant  aon  prix 
d^equiaition  et  lee  frais  encourus  sur  la 
loUe  enchère. 


Held,  that  after  the  folU  enehèn  has 
been  ordered  against  a  purchaser,  (ad' 
jvdiaUttire)  he  may  annul  that  proceed- 
ing by  paying  his  purchase  money,  and 
the  costs  mcurred  on  the/otte  enâière^ 


Jugement  le  14  octobre,  1851.     ^ 

Le  nommé  Henri  Garon,  s'étaht  porté  adjudicataire  des 
ifomenbles  saisis  et  vendus  sur  le  défendeur,  n'avait  payé 

(1)  Authorities  referred  to  by  FlaintiflPs  Counsel  :  Poth.  Cont.  de  Ch.  Nos.  148 
and  150:—^  Espinasse,  144  :— 10  Peters,  672:— 1  Moody  and  Rob,  2  No. 
484  :— 1  B.  and  C.  245, 521  :— 24  Wend.  358  :— 2  Hill,  588  :— Storey,  Bills,  No. 
387:— 21  Wend.  643:— 1  Byan  and  M.  249:— 1  Selwyn,  N.  P.  p.  902:— SeU^ 
Priiu  Vo»  340. 
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qu'one  partie  de  acm  jynx.  d'aequUàtion.  Denx  Oppoeanto 
filent  motion  pour  folle  enchère  contre  Ini*  Le  i%  juin  1861, 
cette  motion  fot  déclarée  absolue,  et  la  revente  ordonnéeé 
Subeéqaemment,  Padjudicataire  prit  des  arrangements  avec 
quelqne»-un8  des  créanciers  colloques,  paya  la  balance  <jb 
son  prix  d'acquisition  entre  les  mains  du  shérif^  et  fit  motioa 
qu'il  fiit  permis  au  i^rif  d'amender  en  conséquenoe  son 
retour,  et  que  la  folle  enchère  fut  rescindée  et  mise  au  néant, 
en  par  lui  payant  les  frais.  Les  Opposants,  qui  avaient 
poursuivi  la  folle  enchère,  s'y  exposèrent,  sur  le  principe  que 
l'adjudicataire  ne  pouvait  plus  se  libérer  de  ce  jugem^it. 
Le  14  octobre,  1851,  intervint  un  jugement  en  faveur  de 
l'adjudicataire,  motivé  comme  suit  :  ^'  Considérant  qu'il 
appert  que  l'adjudicataire,  Henri  Garon,  a  pris  des  arrange- 
ments avec  les  créanciers  colloques  pour*  retenir  entre  ses 
mains  le  montant  de  leur  collocation,  et  qu'il  s  payé  entre 
les  mains  du  shérif  la  balance  de  son  acquisition  :  considé- 
rant qu'il  ne  s'est  rendu  coupable  d'aucune  négligence  gros- 
sière, la  Cour  permet  au  shérif  d'amender  son  retour,  etc., 
et  rescinde  et  annulle  le  jugement  de  folle  enchère  <»don- 
nant  la  revente,  avec  dépens  contre  l'adjudicataire  en  faveur 
des  Opposants  qui  ont  poursuivi  la  folle  enchère  (1).  (Duval, 
juge,  éidsentiente.) 

Mebsdith,  Juge  :  en  prononçant  le  jugement  de  la  Cour, 
dit: 

In  this  casç,  the  Court  has  to  determine,  whether  it  has 
the  power  to  permit  an  adjudicataire  to  pay  the  purchase 
money  due  by  him,  even  after  an  Order  for  the  sale  of  the 
premises  at  ids  foUe  enchère. 

It  is  true  that  d'Héricourt,  (page  191)  speaking  of  the  sale 
par  décrêty  says  :   Cette  vente  conditionnelle  est  résolue  de 

(1)  L€8  Opposants  citerait  leSNonveau  Demsart/yerbo  FoUe  Enchère,  ptga 
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jiem^  droilj  çya^  la  eaniUi€n  âotês  laqfutte  on  Pavait  faiU 
ffétt  paini  exécutée  de  la  part  de  PaoçiUreur.  The  author  does 
not,  however,  say,  that  the  non-payment,  within  the  exact 
tinie  limited  by  the  conditions,  defeats  the  adjudication,  and 
as  a  matter  of  every  day  oocunence,  we  know  that  it  is  not 
held  to  have  that  effect  (1). 

Pothier,  Procédure  Civ.  p.  253,  says  :  Par  le  jugement  qui 
ordonne  que  Phéritage  sera  recrié  et  adjugé  à  la/oUe  enchère 
de  Paé^udicataire,  Padjudicaiion  eat  rescindée. 

Pothier,  at  the  same  page,  says  that  the  adjudicataire  may 
pay  the  purchase  money  at  any  time  before  the  Order  for  a 
resale  ;  and,  he  adds,  that  he  may  pay  even  during  an  appeal 
from  tile  judgment  ordering  a  resale. 

This,  it  appears  to  me,  is  an  admission  that  the  payment 
may  be  made  after  the  judgment  otderingthe  resale,  provided 
it  be  made  before  the  second  adjudication  ;  for,  if  die  judg* 
ment  ordering  a  resale  does  set  aside  the  previous  adjudiea^ 
tion,  absolutely  and  forever,  a  mere  undecided  appeid  could 
not  give  the  Appellant  a  right  directly  opposed  to  the  judg- 
ment appealed  from.  The  opinion  of  Pothier  must,  I  think, 
be  understood  as  meaning  that,  if  the  judgment  ordering 
a  resale  be  carried  into  effect,  it  necessarily  defeats  the  pre- 
vious adjudication.  Thus  understood,  it  harmonizes  with 
the  remarks  of  Mr.  Carré,  vol.  6,  p.  802  :  **  De  même 
qu'après  Padjudication  sur  saisie  immobilière,  le  saisi  a 
cessé  d'être  propriétaire,  de  même,  après  Padjudication 
sur  folle  enchère,  la  première  adjudication  a  été  résolue, 
et  le  fol  enchérisseur  a  cessé  d'être  prc^riétaire."  And 
in  a  note  at  the  same  page,  we  find  these  words  :  "  Nous 
ferons  remarquer,  que  le  principe  de  la  résolution  de  la 
vente,  par  suite  d'une  nouvelle  adjudication,  est  appliqué  en 

(1)  Tine  opinion  of  d'Héricourt  is  quoted  hy  Pigeau,  vol,  1,  p.  783,  and  in  L* 
C.  ïifààté  voL  8,  p.  698. 
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matière  de  scuvenchère."  This  writer  evidently  takes  it 
for  granted  that  the  first  adjudication  is  rendered  inoperative 
by  the  second.  Such  is  the  view  that,  I  think,  ought  to  be 
adopted,  and,  I  am  therefore  of  opinion,  that  the  Court  has 
it  in  its  power  to  permit  an  adjudicataire  to  pay  the  purchase 
money  due  by  him,  at  any  time  before  the  carrying  into  effect 
of  the  order  for  the  resale. 

It  may  also  be  observed,  that  if  a  second  adjudication  of 
the  property  took  place,  at  a  price  lower  than  that  which  the 
property  brought  at  the  first  sale,  the  first  adjvdicaJtaire  would 
be  liable  to  imprisonment  until  he  paid  the  difference  between 
the  two  prices  ;  and  it  would  certainly  be  very  hard  to  hold 
a  man  liable  for  imprisonment,  in  the  event  of  a  sum  of  money 
not  being  paid,  and  yet  to  n^bxse  to  allow  him  to  pay  it. 

Indeed,  in  the  present  case,  the  same  party  who  resists  the 
application  of  the  adjudicataire  to  be  permitted  to  pay  the 
purchase  money,  has  a  rule  before  the  Court,  praying  that 
the  adjudicataire  be  committed  to  the  common  jail  of  this 
District  for  the  non-payment  of  the  same  purchase  money. 

The  judgment  that  we  are  disposed  to  render  is  in  confor- 
mity with  one  pronounced  by  the  Court  of  K.  B.  for  the 
District  of  Quebec,  in  the  case  No.  909,  of  1828,  Quebec 
Bank  vs.  Black.  In  that  case  the  adjudicataire  was  aUowed 
to  pay  after  an  order  for  the  resale  at  his  foUe  enchère.  It  is 
true  that  the  Plaintiff  in  that  case  consented  ;  but  if  the  sale 
of  the  Defendant's  property  had  become  absolutely  null  by 
a  default  on  the  part  of  the  adjudicataire^  a  consent  on  the 
part  of  the  Plaintiff  could  not  be  the  means  of  resuscitating 
that  sale.  Moreover,  in  the  present  case,  we  have  the  consent 
both  of  Plaintiff  and  Defendant.  I  would  merely  add,  that 
the  adjudicataire^  in  the  present  case,  is  entitled  to  the  favor- 
able consideration  of  the  Court.  Before  the  taking  of  any 
rule  against  him,  he  paid  a  large  portion  of  the  puiehaae 


m 

money  into  the  hands  of  tl^e  Sheriff,  an4  he  h^d  made  aii 
anangement  with  some  of  the  mortgage  eredito»,  which, 
he  had  reason  to  believç,  would  have  relieved  him  ^m  the 
necessity  of  depositing  the  balance. 

For  these  reasons,  I  am  of  opinion  that  we  ought  to  grant 
the  application  of  the  a^lfudicatavre^  on  payment  qf  all  the 
expenses, 

DuTAL,  Juge  :  Je  ne  puis  concourir  dans  le  jugement  de 
là  Cour,  car  quel  qu'ait  été  l'usage  suivi  jusqu'ici,  l'autorité 
citée  par  les  Opposants  (N.  Pén.  vbo,  FoBe  Enchère)  est  con- 
clusive :  quant  à  l'adjudicataire,  qui  a  négligé  de  payer  son 
prix  d'acquisition,  et  qui,  par  là,  a  forfait  aux  conditions  de 
e^n  contrat,  il  n'a  plus  droit  d'en  demander  l'exécution,  et, 
quant  à  lui,  ce  contrat  a  été  entièrement  annulé  par  le  juge- 
ment qui  a  ordonné  la  folle  enchère. 

Tasch|sri:au,  J.  T.,  pour  les  Opposants. 
Tessieb,  pour  l'Adjudicataire. 
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DISTRICT  OP  QUEBEC. 
Before  Rolland,  Panet  and  Atlwin,  Justices. 


QUEEN'S  BENCH, 
Ai^SAL  Side. 


No.  66  f  Filmer  and  other» . .  (Plaintiffs  in  the  Court  hehw^) 

AppeUantSy 
of      \  and 

Bell {Oj^mnt  in  the  Court  below^) 

1851.     [  Respondent. 


Held,  that  a  deed,  by  which  it  is  de- 
clared that  the  payment  made  by  a 
debtor,  is  so  made  with  the  moni^  of  a 
third  party,  borrowed  upon  the  condition 
of  suDrogating  such  party  to  the  rights 
of  the  creditor,  and  mat  such  declieiTa- 
tion  is  made  for  the  purpose  of  effecting 
such  subrogation,  (such  third  party  not 
being  present  at  the  execution  of  the 
deed,)  does  not  effect  a  subrogation  in 
favor  of  such  par^,  by  reason  of  want 
of  acceptation  on  nis  part,  nor  does  the 
stipulation  to  that  effect,  with  the  debtor, 
effect  such  subrogation,  hj[  reason  oJf 
the  absence  of  an  authentic  instrument, 
as  evidence  of  the  loan  and  of  its  object, 
at  a  period  anterior  to  the  payment  ; 
also,^that  the  allegation,  in  an  opposi- 
tion,'of  a  parol  contract,  anterior  to  the 
payment,  that  the  monies  were  loaned 
to  the  debtor,  upon  condition  that  the 
lender  should  be  subrogated'to  the  rights 
of  the  creditor,  cannot  be  taken  as  ad- 
mitted, although  such  opposition  is  not 
contested,  upon  the  principle,  that  a  con- 
tract of  sucn  a  character  could  only  be 
proved  by  an  authentic  instrument, 
which  would  render  certain  the  period 
at  which  the  loan  was  made  ;  andlastiy, 
that  the  acceptation,  subsequently  made 
by  the  lender,  of  the  assignment  of  the 
rights  of  the  original  creditor,  ia  inope- 
rative to  effect  the  subrogation  ^because 
the  original  debt  was  completely  extin- 
guished at  the  time  of  the  payment. 


Jueé,  qu'un  acte,  dans  lequel  le  débi- 
teur déclare  payer  des  deniers  d'un  tiers, 
tels  deniers  empruntés  à  la  conditicm  de 
fournir  à  ce  tiers  une  subrogation  aux 
droits  du  créancier,  et  que  cette  décla- 
ration est  faite  aux  fins  d'opérer  telle 
subrogation,  (ce  tiers  n'étant  pas  pré- 
sent à  l'acte,)  n'opère  pas  une  subroga- 
tion par  le  créancier,  par  défiiut  d'ac- 
ceptation de  la  part  du  tiers,  et  ne  peut 
non-plus  opérer  une  subrogation  par  la 
convention  avec  le  débiteur,  par  défaut 
d'un  acte  authentique,  constatant  le  prêt 
et  la  destination  de  tel  piôt,  antérieur 
au  paiement  ;  encore,  que  l'allégué,  dans 
une  opposition,  d'une  convention  verbale 
antérieure  au  paiement,  que  les  deniers 
ont  été  prêtés  au  débiteur  par  un  tiers, 
à  la  condition  de  lui  obtenir  la  subroga- 
tion aux  droits  du  créancier,  ne  peut 
être  considéré  comme  admis,  quoique 
telle  opposition  ne  soit  pas  contestée,  sur 
le  principe  qu'il  faut  preuve  de  telle 
convention  par  acte  authentique  qui 
puisse  rendre  certaine  la  date  du  prêt  ; 
et  enfin,  aue  l'acceptation,  faite  après 
coup  par  le  préteur,  de  la  cession  des 
droits  du  créancier,  est  de  nul  effet  pour 
lui  obtenir  la  subrogation,  sur  le  principe 
que  la  dette  a  été  complètement  éteinte 
à  l'instant  du  paiement. 


Judgment  the  17th  January,  1862. 


This  appeal  was  instituted  fifom  a  judgment  of  the  Su- 
perior Court,  sitting  at  Quebec,  maintaining  a  contestation. 
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filed  by  the  Respondent,  to  a  report  of  distribution  and  col- 
location drawn  up  and  filed  by  the  Prothonotary. 

The  real  property  belonging  to  the  vacant  estate  of  the  late 
Honorable  Matthew  Bell  having  been  sold  under  writs  of 
execution  sued  out  of  the  Court  below  by  the  Plaintiffs,  the 
Respondent  had  filed  an  opposition,  claiming  to  be  collocated 
out  of  the  proceeds  of  a  lot  of  ground  situated  in  St.  Ursule 
street,  in  Quebec,  by  privilege  of  bailleur  de  fondSj  for  the 
sum  of  £750  and  interest,  due  to  him  as  representing  and 
being  subrogated  to  the  original  vendors  of  the  lot  in  ques- 
tion. He  rested  his  claim,  firstty^  on  a  deed  of  sale,  dated 
4th  March,  1833,  by  which  this  sum  of  £750,  balance  of  the 
purchase  money,  was  made  payable  by  the^  said  Mat- 
thew Bell  to  the  personal  representatives  of  Mrs.  Anne 
Pyke,  one  of  the  vendors,  with  privilege  of  bailleur  defends 
on  the  property  sold  ;  secondly^  on  a  deed  of  transfer,  dated 
13th  March,  1844,  by  the  said  Anne  Pyke  and  the  other 
vendors,  in  favor  of  one  Joseph  Wenham,  of  this  sum  of 
£750,  with  all  their  rights  and  privileges  respecting  the^ 
same  ;  thirdly,  on  a  deed,  dated  19th  October,  1847,  which, 
together  with  a  fourth  deed  hereinafter  mentioned,  gave 
rise  to  the  controversy  between  the  parties  in  this  cause  : 
the  question  being,  whether  they  lawfully  established 
that  Alexander  Davidson  Bell  had  paid  Wenham's  claim  out 
of  his  own  monies,  and  obtained  a  subrogation  of  his  rights 
and  privileges  ?  This  deed  is  as  follows  :  "  On  the  19th  Oc- 
'^  tober,  1847,  &c.,  personally  came  and  appeared  Joseph 
"  Wenham,  of  the  one  part,  and  the  Honorable  Matthew 
"  Bell,  of  the  other  part,  between  whom  it  was  declared  as 
^^  follows,  that  is  to  say  :  He  the  said  Wenham  did  acknow- 
^^  ledge  to  have  received  from  the  said  Matthew  Bell,  at  or  be- 
*'  fore  the  execution  of  these  presents,  the  sum  of  £750,  due  by 
^  virtue  of  the  deed  of  sale  {above  mentioned)  of  the  4th 
^'  March,  1833,  and  duly  assigned  over  to  the  said  Wenham, 
9* 
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i^  by  deedof  Ixansfer,  dated  ISth  March,  1644  ;  and  of  and&om 
*'  the  said  capital  «um  of  £750,  and  intejoest,  the  said  WexàxBm 
^^  did,  and  by  these  presents  doth  acquit,  exonerate  and 
'^  discharge  the  said  Matthew  Bell,  his  heirs,  &e.  from 
"  henceforth  for  ever.  And  it  is  hereby  declared,  in  presence 
'  of  the  notaries,  by  the  said  Matthew  Bell,  that  the  said 
^^  capital  sum  of  £750,  and  interest,  paid  as  aforesaid  by  the 
^^  said  Matthew  Bell  to  the  said  Jos.  Wenham,  was  borrowed 
^^  by  the  said  Matthew  Bell,  from  Alexander  Davidson  Bell 
^^  {the  Respondent)  ;  the  present  declaration  being  thus  made 
^^  by  the  said  Matthew  Bell,  to  the  end  that  the  said  A.  D. 
^^  Bell,  be  placed,  substituted  and  subrogated  in  the  stead 
^^  of  him  the  said  Wenham,  and  in  all  his  rights,  privileges 
^^  and  hypothecs,  droUa,  notiw,  raieanSy  against  him  the  said 
^^  Matthew  Bell^  and  all  others  whom  it  doth  or  may 
"  concern  ;  which  said  substitution  and  subrogation  is  accord- 
^^  ingly  made  and  given  by  the  said  Joseph  Wenham,  in 
**'  favor  of  the  said  Alexander  Davidson  Bell,  without  any 
"  warranty  whatever  on  the  part  of  the  said  Wenham.'* 
^d  Jasttjfj  the  Respondent  rested  his  claim  on  a  deed, 
dated  17th  November,  1847,  by  which  he,  the  said  Alexander 
Davidson  Bell,  the  Respondent,  accepted  the  assignment 
made  to  him  in  the  last  mentioned  deed. 

The  opposition  of  the  Respondent,  after  setting  forth  the 
three  deeds  first  mentioned,  contained  the  following  allega- 
tions : — 

"  And  the  said  Opposant  saith,  that  afterwards,  to  wit,  on 
"  the  19th  October,  1847,  the  said  Honorable  Matthew  Bell, 
"  having  been  called  upon  for  the  payment  of  the  said  sum 
"  of  £750,  by  the  said  Joseph  Wenham,  and  being  unable, 
"  of  his  own  money,  to  meet  the  payment  of  the  same,  ap- 
"  plied  to  the  said  Opposant,  for  the  loan  of  the  said  sum  of 
"  £750,  to  meet  the  payment  thereof,  which  sum  the  said 
^^  Opposant  agreed  to  lend  to  the  said  Matthew  Bell,  upon 
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"  the  condition  that  it  should  be  applied  to  the  payment  of 
'^  the  said  debt,  then  dne  and  owing  to  the  said  Wenham,  and 
^'  npon  condition  that  he  should  be  subrogated  to  the  said 
"  Wenham,  in  all  his  rights  and  privileges  respecting  the 
*'  same.'* 

This  averment  of  the  opposition  of  the  Respondent  alleges 
a  verbal  agreement  of  the  condition  of  the  loan,  and  makes 
no  mention  of  an  authentic  document  to  establish  the  same. 
It  will  appear  hereafter,  that  the  judgment  of  the  Court  of 
Appeals,  denying  the  subrogation  to  the  Respondent,  is 
founded  principally  upon  the  insufficiency  of  this  allegation, 
and  the  absence  of  legal  proof  of  it,  by  means  of  an  authentic 
deed,  executed  before  or  at  the  time  of  the  payment  to  Wen- 
ham. 

In  the  Superior  Court,  the  prothonotary  having  filed  a 
report  of  distribution,  in  which  the  Respondent's  claim  was 
omitted,  and  the  Plaintiffs,  ordinary  hypothecary  creditors, 
were  collocated  to  his  prejudice,  a  contestation  of  this  report 
was  filed  by  the  Respondent,  upon  which  the  Superior  Court 
rendered  a  judgment  in  his  favor,  as  follows  : 
• 

''  The  Court,  •  /. {c^er  stating  the  deed  of  sale  and 

^^  brantfefy)  seeing  that  the  said  A.  D.  Bell  lent  to  the  said  M. 
*^  Bell,  the  sum  of  money  wherewith  the  said  debt  of  the  said  J. 
^^  Wenham  was  paid  on  the  19th  October,  1847,  on  condition 
^^  that  the  money  so  lent  should  be  applied  to  the  payment  of 
''  that  debt,  and  also  upon  condition  that  the  said  A.  D.  Bell 
^^  should  be  subrogated  to  the  said  Wenham  in  all  his  rights  ; 
'^  seeing  that,  by  the  said  opposition  of  the  said  A.  D.  Bell,  it 
^'  is  further  alleged  that  by  notarial  deed,  dated  19th  October, 
'^  1847,  it  is  expressly  declared,  that  the  said  sum  so  paid  to 
"  Wenham,  had  been  borrowed  by  the  said  M.  Bell  fipom  A. 
^*  D.  Bell,  tipon  condition  that  the  said  A.  D.  Bell  should  be 
^  subrogated  to  Ae  said  Wenham,  and  that  the  said  decla- 
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<<  ration  was  so  made  to  the  end  that  the  said  Alex.  D.  Bell 
^^  should  be  subrogated  to  the  said  J.  Wenham,  in  all  his 
"  rights  and  privileges  ;  considering  that  the  said  opposition 
**  not  having  been  ccmtested,  the  allégations  contained 
"  thebein,  according  to  the  c0ub8e  and  practice  of  this 
^^  Court,  are  to  be  considered  as  admitted  by  ai iI-  the 
"  PARTIES  TO  BE  TRUE  ;  and  the  Court/further  consideringthat 
"  by  means  of  the  premises,  the  said  sum  of  £760  is  now  legal- 
"  ly  due  to  the  said  A.  D.  Bell,  and  that  the  said  A.  D.  Bell 
"  hath  been  legally  subrogated  in  the  rights  of  Wenham  by 
"  that  description  of  subrogation,  known  as  a  subrogation  by 
"  agreement  with  the  debtor,  subrogation  par  convenHan  avec 
"  le  débiteur  y  orders  the  report  to  be  amended,  and  the  said 
"  A.  D.  Bell  to  be  collocated  by  privilege  de  bailleur  de 
''fonda.'' 

The  Opposant,  Bell,  had  already  filed  a  former  opposition, 
claiming  the  same  sum  of  £750,  but  which  made  no  allusion 
to  the  last  mentioned  deed,  dated  7th  November,  1847,  and 
did  not  contain  the  allegations  above  cited  of  a  verbal  agrees 
ment  :  the  Respondent  had  not  been  collocated  upon  this 
former  opposition  ;  he  had  contested  the  report  of  distribu- 
tion, and  his  contestation  had  been  dismissed,  on  the  ground 
that  it  was  not  established  by  the  notarial  instrument,  styled  a 
quittance  générale,  dated  19ih  October,  1847,  or  in  any  other 
manner,  that  the  said  sum  of  £750  had  been  advanced  by  the 
Opposant,  to  pay  Wenham,  and  on  condition  that  the  said 
Opposant  should  be  subrogated,  &c.  ;  and  that  the  said 
quittance  had  not,  in  law,  the  effect  of  subrogating  the 
Opposant  to  Wenham.  To  this  former  opposition,  the  Res- 
pondent obtained  leave  to  substitute  the  one  now  submitted 
to  the  Court  of  Appeals,  containing  the  additional  allegations 
above  mentioned. 

The  Appellants  claimed  the  reversal  of  the  judgment  of 
the  Court  below,  upon  several  grounds  ;  lo.  the.  irregularities 
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of  the  proceedings,  2o.  the  plea  of  res  judicata^  and  So. 
upon  the  ground,  adopted  by  the  Court  of  Appeals,  that  the 
said  Respondent  could  not,  by  law,  claim  to  be  subrogated 
in  the  rights  of  the  said  Wenham,  without  an  authentic 
instrument,  to  which  he  was  a  party,  executed  before  or  at 
the  time  of  the  payment  to  Wenham,  and  that  the  deed  of 
the  17th  November,  1847,  could  confer  no  right  which  had 
not  been  previously  acquired  by  the  said  A.  D.  Bell  ;  the 
privilege  of  the  said  Wenham  having  been  extinguished  to 
the  benefit  of  the  Appellants.  The  Court  of  Appeals  did  not 
adjudicate  upon  the  two  first  grounds  above  stated. 

Rolland,  Justice  :  The  Court  has  already  made  mention 
of  the  irregularities  and  deficiencies  in  the  transmitted  record  ; 
they  may  be  mere  omissions  in  the  transcript.  The  parties 
did  not  choose  to  take  notice  of  them,  the  Court  must  judge 
the  case  in  the  state  it  appears  to  have  been  submitted  to 
the  Court  below. 

On  the  28th  October  a  contestation  of  a  report  of  dis- 
tribution, by  the  Respondent,  his  claim  being  founded  on 
the  debt  and  privilege  now  in  question,  was  dismissed. 
This  would  have  been  conclusive  but  for  aft  application  made 
on  the  11th  November,  by  the  same  party,  to  file  an  opposi- 
tion which  is  for  the  same  debt  claimed  by  the  former  one  ; 
upon  the  introduction  into  the  record  of  this  second  opposition 
a  second  report  is  drawn  up,  and  the  Opposant  Bell,  not  being 
collocated,  contests  this  report  upon  the  ground  that  his 
claim  is  preferable  to  that  of  the  Plaintiffs,  the  present 
Appellants  ; — He  alleges  that  one  Wenham  was  creditor, 
as  baitteur  de  fandSj  of  the  proprietor,  ^  eaiaiy  Mr.  Mat- 
thew Bell  ;  That  on  the  19th  of  October,  1847,  the  debtor 
paid  the  debt,  stating,  that  he  did  so  with  monies  borrowed 
from  him,  the  present  Respondent,  that  the  debt  was  trans- 
ferred to  him  by  the  act  of  quittance  given  by  the  said 
Joseph  Wenham,  whereby  he  became    subrogated    and 
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placefd  in  the  rights  and  privileges,  itc.  d  the  said  Wen- 
ham  ; — Bnt  as  the  Oppcxsànt  "^as  not  a  patty  to  this  deed, 
evidently  it  could  not  be  considered  in  the  light  of  a  cession^ 
the»  effects  of  which  are  well  known.  This  was  the  state- 
ment in  the  first  oppositioit,  which  was  dismissed,  and 
this  judgment  mnst  be  and  is  (I  believe)  admitted  on  alî 
hands  to  be  coj^ct.  Yet,  at  the  hearing,  the  Ilespondent 
did  not  give  op  the  idea  of  a  cession  or  transport^  because 
he  contended  that  thete  had  been,  at  a  lateif  day,  an 
acceptance  of  the  subtogation  granted,  it  was  said,  by  Wen- 
ham  to  the  Respondent,  who  was  itepresented  in  the  ûtst 
deed  by  the  debtor,  Mr.  Bell.  The  Opposant  must  feel  that  this 
acceptation  adds  nothing  to  his  case,  inasmuch  as  Mr.  Mat- 
thew Bell,  being  the  debtor  and  acting  for  himself,  paying  his 
debt,  and  taking  a  quittàneej  could  not  act  for  or  represent 
the  person  who  lent  him  the  money,  for  the  purpose  of  securing 
to  him  the  subrogation  of  a  debt  which  he  then  and  there 
extinguished  by  payment  :  the  law  has  foreseen  the  possi- 
bility of  fraud  in  such  transactions^  inasmuch  as  it  èltacts  an 
actual  loan,  on  the  condition  of  a  subrogation,  to  authorize  or 
give  efiect  to  such  subUdgation,  when  stipulated  by  thé  debtor 
at  the  time  he  paytftiie  money. 

With  this  statement  in  the  c(mtestation  of  the  report  above 
alluded  to,  the  Respondent  could  hardly  expect  to  succeed. 
But  there  is  another  averment  by  which  he  considers  he  can 
take  advantage  of  an  allegation  of  the  essential  fact  of  a  loan 
with  «tijHtAtttôi»  of  a  wbtogaUtm^  for  although  in  his  contes- 
tation, he  states  no  such  thing,  yet  we  find  in  tiiatdooumdUt 
this  statement  ^^  as  the  whole  is  more  fully  sel  fbtth  in 
'*  the  opposition  of  the  said  A.  D»  Bell,  filed  in  this  cause,  to 
"  Which  refetence  is  hereby  made.''  One  would  have  e^tpe^ted 
that  a  full  statement  of  the  claim,  and  of  the  ground»  of  the 
privilege  claimed^  Would  be  found  in  the  contestatitm  itself, 
but  ihstié  ii  evidently  a  defect  in  the  airetaMkit  où  that  head, 
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satA  the  party  edhtestitig  manifestly  intended  that  the  CôVtit 
should  refer  to  the  opposition  itself. 

I  will  now  proceed  to  examine  the  averment  in  the  oppo- 
sition upon  which  the  claim  of  the  privilege  of  Baitteur  de  fondé 
is  founded,  it  is  as  follows  :  "  That  on  the  19th  of  October, 
"  184T,  the  said  M.  Bell,  having  been  called  upon  for  the 
"  payment  of  the  àaid  sum  of  j6760  by  the  said  Jos.  Wenham, 
"  and  being  then  unable,  of  his  oWn  mortey,  to  meet  the  pay- 
"  ment  of  the  same,  applied  to  the  said  Opposant  for  the 
"  loan  of  the  said  sum  of  £760  to  meet  the  payment  thereof, 
"  which  sum  the  said  Opposant  agreed  to  lend  to  the  èaid 
^'  Matthew  Bell,  upon  condition  that  it  should  be  applied  to 
"  the  payment  of  the  said  debt,  then  due  and  owing  to  the 
"  said  Jos.  Wenham,  and  upon  condition  that  he  should  be 
"  subrogated  to  the  said  Jos.  Wenham,  in  all  his  rights  and 
"  privileges  respecting  the  same."  Then  follows  a  state- 
ment, that  on  the  same  day  a  deed  was  passed  in  which 
Wenham  acknowledged  to  have  received  from  Mr.  Matthew 
Bell  the  sum  in  question,  he,  Matthew  Bell,  declaring  that  the 
money,  so  paid,  was  borrowed  from  the  Respondent,  this 
declaration  being  made  to  the  end  that  the  Respondent  might 
be  subrogated  in  the  rights  and  privileges  of  Wenham.  I 
take  it  for  granted  that  that  is  the  averment  to  which  the  Res- 
pondent, in  his  contestation,  intended  to  call  the  attention  of 
the  Court  ;  and,  to  give  him  the  whole  benefit  of  his  arguments, 
we  will  oonnder  the  averment  in  question  as  being  part  of 
the  moyemde  ctMeBtaiUm,  It  assumes  that  the  fact  of  the 
loan  by  the  Respondent  to  M.  Bell,  under  condition  of  a 
subrogation,  is  proved,  ^^  seeing,  that  the  said  opposition  not 
having  been  contested,  the  allegations  therein  contained  aie  to 
be  considered  as  admitted,  by  all  the  parties,  to  be  tme."  It  is 
evident  Aât  this  is  not  an  adjudication  on  the  law.  The 
fact  is,  there  vrtm  no  law  issue.  It  is  a  judgment  on  evidence  ; 
fStots  admitted  aie>  evident,  and  the  ce>meqwiices  to  the 
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Appellant  aie  the  moie  fatal,  as  they  resrtdt  in  a  final  judgment  , 

ThiiB  Court  might  at    once  pronounce,  en  droitj  on  the  i 

sufficiency  of  the  allegation  of  the  Respondent  to  justify  his 
conclusions,  and,  if  not  found  sufficient,  they  nûght  dismiss 
'the  opposition,  by  a  reversal  of  the  judgment;  but  the 
principle  invoked  by  the  Court  below,  must  be  first  got  rid 
of.  For,  if  the  recital  of  facts,  however  untechnical,  and 
insufficient  as  a  plea,  are  really  t€iken  to  be  true,  as  if  the 
Appellant  had  signed  an  admission  to  that  eiSect,  I  do  not 
know  how  we  can  say  that  they  are  utterly  insufficient,  at 
least  it  would  require  a  great  effort  in  favor  of  regularity  of 
pleadings  before  a  Court,  to  look  to  an  admitted  opposition  as 
being  defective  in  thé  wording  of  it  Therefore,  it  is  necessary 
here,  to  discuss  the  merits  of  this' assumption  of  a  principle 
by  the  Superior  Court.  I  canQot  understand,  how  the  default 
of  pleading  to  a  demand,  or  to  conclusions  taken  by  an  adverse 
party,  which  demand  has  never  been  as  much  as  served 
or  otherwise  notified,  for  the  puipose  of  issue  being  joined 
thereon,  and  on  which  a  party  is  called  to  plaider  en  droU  from 
one  day  to  the  other,  can  be  consideied  as  an  admission  of  all 
facts  and  assertions,  perhaps  the  most  untrue,  and  in  fact  ^ 
confession  of  judgment  If  such  be  the  case,  I  must  say, 
that  individuals  are  veiy  much  exposed  to  lose  their  rights.  It 
would  require  express  law,  or,  at  least,  express  rules  of  prac- 
tice, to  justify  such  a  proposition. 

And,  I  would  ask,  when  was  it,  that  these  Appellants  were 
to  contest  or  to  raise  issue  on  the  Respondent's  opposition  ?  Not 
surely  before  he,  the  Respondent,  put  in  his  contestation. 
I  see  that  on  the  first  opposition,  the  Respondent  filed  his 
contestation  of  the  lepoit  of  distribution,  on  the  10th  of  Sep- 
tember, and  on  the  same  day  inscribed  the  cause  for  hearing 
en  droit!  This  must  have  been  done  by  consent.  The 
same  proceeding  has  been  had  in  the  present  instance,  and 
the  knowledge  of  the  existence  of  a  contestation  dates 
only  firom  the  service  of  the  notice  for  hearing  en  droit. 
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I  believe  I  may  say,  that  in  eveiy  other  tribnnal,  the  contesta- 
tion is  served,  and  the  adverse  psity,  if  he  does  not  answer, 
is  foreclosed  firom  so  doing,  and  then  the  contesting  party,  as 
in  an  exporte  case,  is  entitled  to  proceed.  He  establishes 
his  right  by  evidence  or  express  admissions,  and  the  cause 
proceeds  as  in  a  contested  cause.  No  one  ever-  heard  that 
the  allegations  were  admitted  because  no  plea  was  filed. 

I  have  read  attentively  the  rules  of  practice  published  in 
December,  1860.  Proceedings  are  prescribed  for  the  homo- 
logation of  reports  of  distribution  which,  in  practice,  have 
been  found  beneficial,  to  prevent  the  expense  of  evidence 
to  establish  claims  of  opposants  :  so  .  many  days  after 
the  filing  of  oppositions  afin  de  conserver^  the  Prothono- 
taty  draws  out  a  report  of  distribution  ;  it  is  published 
by  an  affiche^  and  thus  notified  to  the  parties.  If  no  con- 
testation is  put  in,  a  motion  for  homologation  is  made, 
affichée  and  notified  in  the  same  way  :  if  no  one  opposes,  eveiy 
party  is  supposed  to  acquiesce,  not  that  all  the  debts  are 
established  and  the  facts  alleged  taken  to  be  true,  but  the 
parties  are  supposed  to  admit  each  other's  collocations — 

Unfortunately  for  the  present  Appellants,  this  supposed 
admission  has  been  extended  to  an  Opposant  who  was 
not  collocated,  because  his  claim  was  by  the  Protho- 
notary  considered  unfounded  and  against  a  creditor  who 
is  collocated,  and  so  far  has  an  acquired  right  which 
the  other  must  defeat.  And  here  the  Appellants  have  lost 
their  rights,  because  they  are  presumed  to  have  admitted  the 
adverse  pretention  and  their  own  irregular  collocation. 
They  have  acquiesced,  or  are  presumed  to  have  done  so,  not 
having  answered  or  denied  these  adverse  pretentions.  And 
yet,  when  had  they  an  opportunity  to  do  so  ?  It  may  be  said 
that  on  receiving  the  notice  of  inscription,  and  being  informed 
of  a  contestation  having  been  filed,  the  Appellants  might 
have  moved  to  discharge  this  inscription,  and  apply  for  a 
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delay  to  put  in  a  plea.  Bnt  why  shotdd  they  be  obliged  to 
apply  for  leave  to  defend  their  rights?  The  Opposant  here 
is  the  actor,  he  must  signify  his  claim  to  his  adverse 
party,  who  is  the  Defendant  ;  and  where  is  it  to  be  found,  that 
this  demand,  these  conclusions  are  not  to  be  served  like  all 
other  demands  and  conclusions,  particularly  the  demand  and 
the  conclusions  of  one  who  has  not  been  collocated?  I  would 
say  there  must  be  nothing  short  of  a  written  rule  to  dispense 
with  such  a  fcnrmality  and  create  a  tacit  acquiescence  of  the 
character  of  that  in  question,  and  which  is  the  basis  of  the 
judgment  of  the  Court  below.  Again^  the  legal  course  (there 
being  no  written  Rule  agsdnst  it)  would  be  to  join  issue  on 
the  contestation  of  a  report  of  distribution,  or  that  the  party 
be  called  to  answer  ;  if  he  neglects  to  do  so,  let  him  be  fore- 
closed, and  the  contesting  party  proceed  exporte.  We  must 
recollect  that  he  is  not  like  the  collocated  creditors  whose 
claims  are  taken  to  be  well  founded,  because  the  others 
(being  called  on  to  do  so)  have  refused  to  contest — ^neglect 
amounting  to  a  refusal.  If  an  answer  is  put  in,  and  there  is 
a  law  issue  raised  by  either  party  on  the  pleadings,  then  it 
may  be  that  allegations,  that  is  facts,  are  admitted  by  the 
answer.  Then  there  is  no  difficulty,  hearing  takes  place  on 
the  merits.  If  the  facts  alleged  are  not  admitted,,  the  party 
whose  allegations  are  denied  may  either  inscribe  for  hearing 
en  droUy  to  save  the  expense  of  an  enquête^  in  case  the  Court 
should  be  against  him,  or  he  may  at  once  inscribe  for  an 
enquête. 

Having,  as  I  conceive,  disposed  of  this  assumption  of 
acquiescence,  I  must  proceed  further,  and  take  the  case  as 
heard  on  the  principle  of  such  acquiescence,  however  objec- 
tionable I  may  find  it,  and  consider  whether  the  Respondent, 
Bell,  has  a  right  to  his  conclusions.  I  conceive  he  has  not 
and  I  consider  the  judgment  erroneous  ;  for  I  find  that 
he  has  not  stated  enough  to  show  tbat  he  has  ac^uin^d 
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n^i50g9itioiito  a.  ]|^vi]iege  ;  his  8tateaientdoe$  wi  Cftny  with 
it  an  assertion  thaï  he  holds  that  title  to  a  subrogation,  under 
the  ciroumstaacee,  which  alone  the  law  recognizes  in  a 
person  lending  his  money  to  discharge  a  debt,  under  special 
stipulation  of  such  subrogation,  and  that  he  has  observed* 
the  formalities  indicated  by  a  jurisprudence  so  well  esta- 
blished ;  I  am  of  opinion  that  we  need  not  have  recourse  to 
an  arret  reported  in  the  Journal  des  Audiences  of  1690,  and 
often  alluded  to  in  the  books.  It  is  merely  confirmatoxy  of 
the  prevailing  jurisprudence.  The  preamble  establishes  this, 
and  surely  this  arret ^  although  called  an  arret  de  règlement, 
did  not  require  enregistrement  au  Conseil  Supérieur  to  be 
cited  as  authority.  It  is  not  law,  but  certainly  good  authority 
in  Canada.  The  object  of  this  enunciation  of  principles  was 
to  guide  the  Cour  du  Parlement  in  future,  but  was  not  in 
respect  of  the  necessity  of  a  notarial  act  to  render  authentic 
the  proof  of  the  loan  of  money  with  the  stipulation  of  subro- 
gation, but  for  one  object  only,  and  that  was  with  respect  to 
the  '^  nécessité  du  consentement  à  la  subrogation  de  l'ancien 
**  créancier,"  and  also  in  regard  to  sureties.  The  necessity  of 
notarial  acts  is  stated  as  an  existing  jurisprudence,  so  I  read 
it.  A  notarial  deed,  or  an  authentic  ade,  is  required  to  give 
the  contract  a  date  to  prevent  frauds  and  collusions,  and 
such  deed  cannot  be  dispensed  with  by  Courts  of  Justice. 
This  was  the  jurisprudence.  Here,  the  Respondent  has 
not  alleged  the  existence  of  such  a  contract.  He  has  alleged  a 
kind  of  verbal  understanding  between  Mr.  Matthew  Bell  and 
himself.  If  the  Respondent  had  not  filed  one  of  the  documents 
alluded  to  in  his  opposition,  would  the  Prothonotary  be  wrong 
in  excluding  him  from  the  collocation  ?  Assuredly  not.  Then, 
out  of  four  deeds  or  notarial  acts,  he  has  filed  only  three, 
and  he  has  omitted  to  file  the  most  essential  one.  The  Pro- 
thonotary was  therefore  right,  and  his  Report  must  be 
confirmed.  Yet  the  same  report  .is  ordered  to  be  reformed. 
I  can  see  no  g^mnd  for  this.  Either  the  Opposant  has  the  deed 
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andwiUnotpïoduceit,  by  which  he  prevents  his  adverse 
party  from  using  the  usual  mode  of  defence  to  a  demand 
founded  on  a  notarial  act,  such  as  Inscription  en/aux  ; 
or  there  is  no  such  deed  in  existence,  and  his  claim  is 
unfounded. 

One  of  the  advantages  of  an  issue  raised  on  a  contestation 
to  a  report  of  distribution  is,  that  a  défense  en  droit  can  be 
put  in,  and  the  whole  case  be  determined  on  a  law  argument  ; 
that  admissions  of  facts  may  be  made  to  prevent  an  enquête  ; 
that  if^  by  a  slip  of  the  pen,  an  essential  fact,  for  the  support 
of  the  contestation,  has  been  omitted,  and  this  is  pointed  out 
by  the  demurrer,  the  party  will  not  necessarily  lose  his  debt  ; 
he  may  move  to  amend,' on  payment  of  the  costs  of  the  tle- 
muner.  Then,  all  parties  will  have  had  occasion  to  admit 
or  deny  the  right  of  collocation,  and  no  one  will  be  taken 
by  surprise.  Whereas,  in  the  mode  adopted  in  this  case, 
a  judgment  is  entered  on  a  hearing  en  droits  whereby  one 
of  the  parties  is  ousted  without  a  remedy,  particularly  in  con- 
sequence of  the  supposed  tacit  admission  of  facts,  when  none, 
in  my  mind,  could  be  intended  nor  should  have  been  assumed, 
for  there  is  neither  Law  nor  Rule  of  practice  to  justify  this. 

This  cause  furnishes  an  example  of  a  case  of  a  hurried 
argument  without  proper  consideration.  Parties  will  be  asto- 
nished to  hear  that  the  allegations  of  the  Respondent  are  so 
loose,  that  there  is  not  even  an  allegation  of  a  loan — ^no 
allegation  that  he  lent  the  money,  but  merely  that  he  agreed 
to  lend,  and  then  the  allegation  that  Mr.  Bell  actually 
paid  his  debt  with  money  so  lent  ;  the  allegation  being  that  in 
a  notarial  deed,  between  Wenham  and  Mr.  Bell,  it  is  asserted 
that  he,  the  Opposant,  did  make  such  loan.  The  party  here  is 
Alexander  Davidson  Bell  ;  he  must  allege  the  two  essential 
facts — ^the  lending  and  the  actual  employment  of  the  money. 
Under  the  allegations,  such  as  they  are,  this  Opposant  might 
swear  that  no  such  fact  existed,  and  yet  he  would  not  be  in 
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contradiction  with  the  assertions  in  his  oppositioB.  All  these 
could  be  corrected  on  application  to  amend,  if  an  opportunity 
were  given.  But  now,  as  the  Respondent  insists  on  the  regu- 
larity of  his  inscription  and  the  propriety  of  the  judgment  on 
/such  hearing,  these  insufficiencies  of  allegation  come  strongly 
against  him,  and  he  must  abide  by  the  consequences  on  a  hear- 
ing «ndrotf.  The  Court  are  unanimous  that  he  must  be  dis- 
missed, and  the  judgment  reversed. 

I  acquiesce  in  the  judgment  to  be  given,  but  I  must  say 
I  would  have  preferred  ordering  an  issue  to  be  joined  on  the 
contestation  of  the  Respondent,  and  a  regular  proceeding  as 
in  other  cases  of  litigation.  There  is  nothing  in  the  Rules 
to  prevent  it  It  is  the  practice  in  the  District  of  Montreal. 
I  am  of  opinion  that  it  is  the  better  practice,  and  the  only  one 
that  can  give  security  to  suitors.  By  the  judgment  of  the 
Court  below,  the  Appellants  lost  their  case  ;  by  the  one 
drafted  by  me,  which  does  not  declare  the  inscription  irregular, 
the  Respondent  loses  his  debt,  and  it  may  be  a  question  who 
au  fonds  is  the  one  who  ought  to  succeed,  although  probably 
the  latter  judgment  may  be  viewed  by  us  as  the  best. 

The  draft  of  my  judgment  is  as  follows  : — 

^'  Considering  that  there  appears  on  record  no  order  or 
^^  permission  granted  to  the  Respondent  (Opposant  in  the 
^^  Court  below)  for  the  filing  of  his  opposition,  as  asked  by 
^^  him  on  the  11th  day  of  November  1850,  by  rule  nisi  causa 
^^  on  the  18th,  which  rule  was  heard  but  no  order  made 
^^  thereon,  and  that  consequently  the  contestation  by  him  of 
^^  the  report  of  distribution  (made  also  without  any  order 
^^  or  authority  from  the  Court  appearing  on  record)  should 
**  not  have  been  received,  nor  the  inscription  made  on  the  6th 
^^  of  December,  for  hearing  on  the  6th  such  contestation  ; 
^^  considering  also  that  no  opportunity  was  given  to  the  present 
^^  Appellants  for  answering  either  the  opposition  of  the  said 
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^^  A.  p.  Pell  or  the  ocmtestation,  and  tbitt  99  israe  was  ja^Md 
'^  tbeieon,*or  any  steps  taken  by  the  Opposant  tp  fiiicloso  pa^ 
^^  ties  banx  answering  theieto  ;  considering  that  the^je  wasanor 
<<  in  the  judgment  of  the  Court  below  in  assmoiog  that,  as 
^^  the  opposition  of  the  said  A.  P.  Bell  had  not  been  co^ 
^  tested,  the  allegations,  therein  contaia^d)  were  to  be  oqusv- 
^^  dexed  as  adnoitted  by  all  the  parties,  as  althoug;h,  to  a 
^^  certain  extent,  the  claim  ot  a  creditor,  who  has  been  qolW- 
^^  cated  may  be  considered  as  admitted  if  not  contested,  that 
^^  is,  the  judgment  homologated  by  the  acquiescence  of  all 
^  parties,  no  such  rule  can  be  applicable  to  an  q^M>suit  or 
^'  creditor  not  collocated,  such  non  collocation  being,  in  many 
^^  cases,  attributable  and  justified  by  the  absence  of  titles  or 
^^  documents  in  support  of  his  claim  such  as  he  ought  to 
^^  have  filed  with  his  opposition  ;  considering  also  tha^  on  an 
^^  argument  en  droit  on  the  pretensions  of  a  non  collocated 
^^  party,  no  new  report  of  distribution  ought  to  be  ordered 
^^  without  evidence  or  direct  admission  of  facts-Hior  ought 
*'  such  argument  en  droit  to  be  bad  without  a  law  issue  :" 
judgment  reversed,  &c. 

Aylwin,  Justice  :  This  case  is  a  very  simple  one.  Since 
Toullier  and  Troplong  have  written  upon  the  matter  of 
subrogation,  many  difficulties  have  been  removed,  but  the 
point  to  be  decided  in  tliis  cause,  may  be  so  decided  upon 
the  opinions  of  our  own  writers.  Nothing  is  more  certain 
than  that  by  the  Roman,  as  well  as  by  the  French  law,  there 
was  always  required  a  written  and  an  authentic  proof  of  the 
to  be  made,  and  upon  which  the  subrogation  was  to  be 
and  it  was  necessaiy  that  such  loan  should  be 
(Mr  at  the  time  of  the  payment  The  Arrêt  of 
Eis  not  introductoiy  of  a  new  law  :  it  merely  stated 
had  always  been.  It  is  so  established  by  an 
ound  in  the  4th  Vol.  of  the  Journal  des  Audiences, 
that  an  authentic  proof  of  the  loan  was 
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tetqtûxeâ  in  such  cases.  It  iff  tnie^  ti»  Opposant,  Bell,  has 
alleged  in  his  opposition  a  pteTions  verbal  agreement,  that 
he  should  lend  the  money,  provided  he  was  substitated  to 
the  exeditor,  bat  he  produces  no  anthentie  proof  that  he  did 
so,  and  this  fsx^t  the  Conit  cannot  consider  as  admitted  tor  be 
trae.  The  payment  made  to  J.  Wenham  took  plaee  on  die  19th 
October,  1847  :  the  acceptation  by  A.  D.  Bell  only  took  place 
on  thé  17th  November,  1847,  die  lapse  of  time  which  oecniw 
red  between  the  execution  of  these  two  deeds  is  too  long. 
The  Opposant  Cannot  claim  as  the  assignee  of  Wenham, 
not  having  been  a  party  to  any  deed  Signedby  the  said  Wenv 
ham.  When  the  Oj^sant,  Bell,  made  the  acceptation,  Wen- 
ham's  debt  was  extinct  If  a  subrogation  were  allowed  in 
such  casesy  all  sorts  of  frauds  could  be  practised  to  the  pre- 
judice of  third  parties  ;  a  debtor  could  pay  his  debts  with 
his  own  money,  and  subsequently  obtain  a  subrogation  in 
favor  of  his  friends  and  relations,  and  give  them  a  proferonce 
over  other  creditors.  The  judgment  of  the  Court  Mow 
must  be  reversed. 

Pakkt,  Justice  : — ^I  concur  in  the  judgment  of  this  Couit 

upon  the  ground  that  the  Opposant  ought  to  have  had 

vmttea  proof  of  his  loan  ;  but  I  differ  with  the  President 

of  the  Court,  in  his  remarks  upon  the  practice  followed  in 

the  Court  below  in  relation  to  the  contestation  of  oppositions 

and  reports  of  distribution,  and  I  am  fully  of  opinion  that 

this  practice  is  consonant  with  law,  equity  and  reason  :  it 

is  confonnable  to  the  practice  in  France  as  stated  in  Pigeau, 

and  has,  by  experience,  been  found  beneficial  to  the  interest 

of  suitors.    In  France,  a  Commissioner  was  appointed  to 

establish  the  order  of  distribution  between  the  creditors  : 

it  was  generally  made  à  Pamiable.    If  difficulties  arose,  the 

parties  were  sent  before  the  Court.    Here  a  rule  of  practice 

requires  all  Opposants  to  file  their  titles  with  their  claims, 

and  upon  the  production  of  these  titles,  the  Prothonotaiy 
10 
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dmwB  the  report  aeeording  to  the  law  dud  the  facts  of  eadi 
case.  In  this  instance,  the  Piothonotaiy  excluded  Bell, 
becanse  he  had  notfiled  a  title  establishing  his  loan,  which 
is  required  by  law,  as  he  would  exclude  an  ordinary  hypo- 
thecary creditor  who  would  neglect  to  file  his  title  ;  there  was 
no  necessity  to  contest  the  opposition  of  Bell,  as  he  was 
not  collocated,  but  upon  Bell's  contestation  of  the  report,  a 
mere  question  of  law  could  well  be  tried  and  determined  as 
to  ids  right  of  claiming  a  subrogation  without  a  titre  authety- 
tique  of  his  loan  :  and  that  is  the  question  we  now  deter- 
mine, as  upon  a  demurrer  or  d4fenae  en  droit. 

^^  The  Court  of  Queen's  Bench  considering  that  the  second 
Opposition  of  the  Respondent,  dated  the  fifteenth  of  No- 
vember, one  thousand  eight  hundred  and  fifty,  upon  which 
the  Judgment  under  revision  was  rendered,  in  legal  subs- 
tance and  effect,  was  not  different  fix)m  the  Opposition  by 
him  originally  filed,  and  that  the  allegation — "  And  the 
'^  said  Opposant  further  saith  that,  afterwards,  to  wit,  on 
"  the  nineteenth  day  of  October,  one  thousand  eight  hun- 
"  dred  and  forty-seven,  the  said  Matthew  Bell,  having  been 
^'  called  upon  for  the  payment  of  the  said  sum  of  seven 
"  hundred  and  fifty  pounds,  by  the  said  Joseph  Wen- 
**  ham,  and  being  then  unable,  of  his  own  money,  to  meet 
^^  the  payment  of  the  same,  applied  to  the  said  Opposant 
^^  for  the  loan  of  the  said  sum  of  seven  hundred  and  fifty 
"  pounds  to  meet  the  payment  thereof;  which  sum  the  said 
^^  Opposant  agreed  to  lend  to  the  said  Matthew  Bell,  upon 
"  condition  that  it  should  be  applied  to  the  payment  of  the 
^^  said  debt,  then  due  and  owing  to  the  said  Joseph  Wenham  ; 
^^  and  upon  condition  that  he  should  be  subrogated  to  the 
^^  said  Joseph  Wenham,  in  all  his  lights  and  privileges 
^^  respecting  the  same,"  introduced  into  the  said  second 
Opposition,  is  an  insensible  allegation,  inasmuch  as  it  does 
not  set  forth  any  Notarial  Instrument,  giving  a  date  certain  to 
the  contract  for  a  loan  supposed  to  have  been  entered  into 
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between  the  Respondent  and  the  Honorable  Matthew  Bell, 
in  the  said  Opposition  named  ;  and  that  the  deed  executed 
between  the  Respondent  and  the  said  Honorable  Matthew 
Bell,  before  Bignell  and  colleagae,  notaries,  on  the  seven- 
teenth day  of  November,  one  thousand  eight  hundred  and 
forty-seven,  was  and  is  wholly  inoperative,  and  estafaUshes 
no  contract  to  the  prejudice  of  third  parties  ;  Considering 
also,  that  no  admission  of  the  parties,  as  that  stated  in  the 
said  judgment,  under  the  circumstances,  could  confer  upon 
the  Respondent  any  privileged  claim,  on  the  immoveable 
property  in  question  in  this  cause,  and  that  the  absence  of  a 
contestation  or  issue  of  fact  between  them,  imported  no  such 
admission  as  has  been,  enoneously,  assumed  by  the  Court 
below,  doth  reverse  the  said  judgment  under  revision,  to 
wit,  the  judgment  therein  rendered  on  the  third  day  of  March 
last  past;  and  proceeding  to  render  the  judgment  which  the 
Court  below  ought  to  have  rendered,  this  Court  doth  dismiss 
the  contestation  filed  by  the  Respondent  to  the  Prothono- 
taiy's  Report  of  Distribution  ;  and  doth  maintain  the  collo- 
cation of  the  said  Appellant  in  preference  to  the  Respondent, 
in  manner  and  form  as  reported  by  the  Prothonotaiy,  and 
doth  condemn  the  said  Respondent  to  pay  to  the  Appellants 
the  costs  by  them  incurred  in  this  behalf,  as  well  in  the 
Court  below  as  in  the  Court  here. 

The  judgment  of  the  Superior  Court  on  the  first  Opposi- 
tion was  rendered  on  the  28th  October,  1850,  by  Bowsir, 
Chief  Justice,  and  Meredith,  Justice  ;  the  judgment  on  the 
second  opposition  was  rendered  the  3d  March,  1851,  by 
BowEx,  Chief  Justice,  Bac<iust  and  Meredcth,  Justices. 

Stuart,  A.  for  Appellants. 

Holt  and  Irvine,  for  Respondents. 

Caroit,  Counsel. 
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COUR  SUPERIEURE.— QUEBEC. 
Présents  :  BowKir,  Juge  en  Chef,  Dutal  et  MiBBia>rrB,  Juges. 
No.  1061 


de 
1851. 


LxE, é.. Demander. 

vs. 

Lamfson, DéfendeuTy 

et 
DiYEB0,«..É««« • Oppfmaatê. 


Jiiffé,qiied«D8la88isie*exécati(m  de)  Held»  tiuiti^tonthe  aeiznr»  of  mo- 
meuDies,  le  commandement  de  payer  veables  under  a  Writ  of  Fieri  Fadas,  no 
n'eit  pas  nécessaire.  |  demand  of  payment  is  naoeanry. 


Jugement  rendn  le  16  décembre,  1851. 


Les  meubles  du  Défendeur  furent  d'abord  saisis  par  le 
Demandeur.  Le  Demandeur  ayant  fait  défaut  de  procéder 
sur  sa  saisie-exécution,  Renaud  et  aï.,  créanciers  du 
Défendeur,  qui  s'étaient  portés  Opposants  dans  la  cause,  se 
firent  substituer  au  Demandeur  pour  procédera  la  vente  des 
meubles  saisis.  En  effet,  ils  firent  émaner  un  Writ  dé  Vendi- 
tioni Exponas,  en  vertu  duquel  ils  procédèrent  à  faire  vendre 
les  meubles  du  Défendeur,  lorsque  celui-ci  fila  une  oppoai- 
tion  afin  d^armuier^  alléguant  que  le  jugement  interlocutoire 
par  lequel  les  Opposants,  Renaud  et  aï.,  s'étaient  fait  substi- 
tuer, ne  lui  avait  pas  été  signifié,  et  qu'eux,  les  dits  Opposants, 
ne  lui  avaient  pas  fait  ou  fait  faire  de  commandement  de 
payer. 

BowEN,  Juge-en-Chef  : — Les  formalités  voulues  par 
^ordonnance  de  1667,  sur  la  saisie-exécution. de  meubles 
ont  été  abrogées  par  l'Ordonnance  de  la  S5e  Geo.  III,  Cap. 
2,  qui  règle  les  formalités  que  l'on  doit  observer  sur  l'exécu- 
tion d'une  saisie  dirigée  contre  les  meubles  d'un  Défendeur  ; 
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le  Commandement  de  payer,  au  reste,  n'est  pas  une  des 
fonnalités  Toolues  par  l'Ordonnance  de  1667,  qui  a  établi 
toutes  les  formalités  nécessaires  pour  cette  saisie  ;  l'Ordon- 
nance de.  1539,  exigeait  trois  jouis  entre  le  commandement 
et  la  saisie-exécution  ;  mais  sa  disposition  est  tombée  en 
désuétude.  (1). 

La  question  de  savoir  si  ce  commandement  était  nécessaire 
s'est  présentée  à  plusieurs  reprises  devant  les  cours  de 
justice  en  ce  pays,  et  il  a  toujours  été  jugé  que  cette  forma- 
lité n'était  pas  nécessaire.  (2) 

L'Opposition  est  donc  déboutée  avec  dépens.  . 
Stuart  et  Yaknovous,  pour  Lampson. 
Ahsrn,  pour  Renaud  et  ai. 


(1)  1  Pigeau  607. 

AvAntda  niair,  il  est  dHaage  de  fùn  un  commandement  an  débiteur,  pour 
qirïl  paye  été  vite  l'éclat  ficheux  des  contraintee. 

On  ne  voit  aucune  loi  ^ui  exige  cet  acte  ;  il  panit  cfa^îl  était  pratiqué  avant 
l'ordonnance  de  1539,  puiaque  cette  loi  le  imipoee  unté,  et  preterit  de  le  hin  à 
personne  ou  domicile.  L'ordonnance  de  1667,  qui  a  établi  toutes  les  formalités 
nécessaires  pour  cette  saisie,  ne  parle  nullement  de  commandement 

L'ordonnance  de  1539,  ezi|[e  trois  jours  entre  le  commandement  et  la  saisie- 
exécution  ;  mais  sa  disposition  est  tombée  en  désuétude  et  s^ec  raison  :  un 
débiteur  de  mauvaise  volonté,  ou  ^ui  serait  hors  d'état  de  payer,  pourrait  facile- 


&it  par  le  procés-verbal  même  de  saisie,  et  qu'il  n'est  besoin  par  conséquent 
d'aucun  intervalle 

(2)  No.  5  de  1808,  Volant  vs.  Drapeau  :— No.  384  de  1812,  Pozer  vs.  L'Espé- 
iiBM  «r-No.  6(M  de  I818|  RobÉinon  TB.  Wilson  :«-C«atii^ 
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SUPERIOR  COURT— MONTREAL. 
Befoie  DÂTy  Smith  and  Movdxlst,  Justices. 


No.  2841  ^  St.  John, • < 

of      <                                   vs. 
1851.    ^  DsLisLs  et  ol.) Defendants. 


Held,  lo  That  a  Bailiff**  certificate 
cannot  be  taken  as  authentic  to  establish 
the  signification  of  an  assignment  before 
notaries. 

2o  That  a  general  answer  to  a  plea 
is  sufficient  to  put  the  Defendant  to 
the  proof  of  the  allegations  contained 
in  such  plea. 


Jugé,  lo  Que  le  certificat  de  ^Huissier 
n'est  pas  une  preuve  authentif^ue  de  la 
signification  oSin  transport  ftit  deyant 
notaires. 

2o  Qu'une  réponse  générale  à  un  plai- 
doyer est  suflisante  pour  obliger  le  Dé- 
fendeur à  la  preuve  des  allégués  de  tel 
plaidoyer. 


Judgment  the  SOth  day  of  December,  1851. 

Action  to  recover  £72  lis.  Sd.  balance  of  a  Notarial 
obligation  for  £1000,  consented  by  the  Defendant  Delisle, 
as  principal,  and  the  other  Defendants  as  sureties,  in  favor 
of  the  Montreal  Provident  and  Savings  Bank^  and  by  the 
Bank  assigned  to  the  Plaintiff  by  deed  ezecut9d  before 
notaries,  the  15th  December,  1848 — 

The  Defendants  pleaded  : 

1.  That  the  pretended  transfer  to  the  Plaintiff  from  the 
Bank  was  only  signified  to  the  Defendant  Delisle,  on  the 
Slst  December,  1848,  at  twelve  minutes  before  noon.  That 
on  the  20th  December,  W.  H.  Coffin,  Esquire,  transferred 
to  Delisle  £72  15s.  2d.  part  of  a  larger  sum  deposited  Hby 
the  cédant  in  the  Savings  Bank  ;  that  this  transfer  was 
signified  to  the  Bank  at  a  quarter  past  nine  o'clock  A.  M., 
on  the  twenty-first  December,  by  Wm.  Moore,  onç  c^  the 
bailiffs  of  the  Court  of  Queen's  Bench  for  the  District  of 
Montreal,  by  delivery  of  a  copy  thereof  to  Charles  Freeland, 
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actuaiy  of  the  Bank,  at  the  office  of  the  Bank,  and  that 
thereby  the  debt  due  by  Delisle  to  the  Bank  was  compensated 
and  extinguished. 

3.  That  the  Bank  had  no  power  to  make  the  transfer  to  the 
Plaintiff,  inasmuch  as  the  Bank  had  neglected  to  fulfil  the 
fonnalitiés  required  by  the  4  and  5  Vic,  cap.  32,  providing 
for  the  establishment  of  Savings  Banks,  and  had  therefore 
no  legal  existence. 

3.  Defense  au  fonda  en  fait. 

To  the  first  plea,  the  Plaintiff,  denying  the  allegations 
therein  contained,  answered,  that  the  Defendant  could 
not  set  up  the  transfer  from  Coffin  in  compensation,  because 
the  Bank  had  become  insolvent  on  the  1st  July,  1848, 
and  had  ever  since  been  unable  to  meet  its  engagements, 
and  that  the  transfer  was  concerted  between  the  parties, 
to  enable  the  cédant^  Coffin,  to  avoid  his  liability  as  deposi- 
tor in  the  Bank,  and  with  a  knowledge  of  the  insolvency  of 
the  Bank.  That  the  trustees  of  the  Bank  were  merely 
mandataires  of  the  depositors,  and  that  the  depositors 
were  liable  each  to  the  other,  and  to  the  creditors  of  the 
Bank,  for  any  loss  or  deficiency. 

The  second  plea  was  demurred  to  and  dismissed.  Then 
followed  a  general  answer  to  the  1st  and  2d  pleas,  that  all 
the  allegations  therein  set  forth  were  unfounded  in  fact  and 
insufficient  in  law,  and  a  replication  to  the  defense  au  fonds 
en  fait. 

At  the  enquête  the  insolvency  of  the  Bank  was  proved  as 
alleged,  but  no  evidence  was  given  of  coneert  between  the 
cédant  and  the  cessionnaire.  The  Defendants  proved  the  sig- 
nification, to  Mr.  Delisle,  of  tl|e  transfer  to  the  Plaintiff,  at  the 
time  alleged  in  their  plea,  by  two  witnesses  who  were  present 
in  Mr.  Delisle's  office,  and  noted  the  time  of  the  signification 
and  delivery  of  the  copy  by  the  Notary.    The  copy  of  trans- 
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fer,  filed  by  the  Defendants,  had  endorsed  on  it  the  certificate 
of  one  William  Mooie,  as  one  of  the  bailiffs  of  the  Comt  d 
Queen's  Bench  for  the  District  of  Montreal,  settingfortha 
signification  of  the  transfer  in  the  manner  and  at  the  time 
alleged  in  the  Defendants'  plea«  It  appeared  also,  that  Mr. 
Coffin  was  a  depositor  in  the  Bank,  at  the  time  of  the  transfer 
to  Mr.  Delisle,  to  the  amount  of  £216,  and  that  the  Bank  had 
been  in  the  habit  of  granting  to  depositors  transfers  against 
debtors  of  the  Bank,  to  the  extent  of  ninety  per  cent  on  the 
amounts  deposited. 

Day,  Justice,  The  attention  of  the  Counsel  in  this  ca^e  was 
directed,  by  the  Court,  to  the  question  as  to  the  sufficiency  of 
a  bailiff's  certificate  to  establish  the  signification  of  a  transfer 
before  notaries  ;  as  also  to  the  question  as  to  how  far  the 
signification  is  to  be  taken  as  admitted  by  the  pleadings  in 
the  cause.  On  the  first  point,  the  Court  has  seen  no  ground 
far  changing  the  opinion  expressed  at  the  time  the  case  was 
submitted  to  the  Counsel  on  this  point  We  think  the  bailifi^s 
return  is  not  to  be  taken  as  authentic.  As  to  the  other  point, 
the  Court  is  not  dîsposedf  for  the  piesent,  to  adopt  the  judg- 
ment rendered  by  the  Court  of  Appeals  in  the  case  of  Ccqpps 
vs.  Copps,  (1)  although,  as  a  general  rule,  I  hold  that  this 
Court  is  bound  to  yield  implicit  obedience  to  judgmepts 
rendered  in  the  Court  of  Appeals,  yet  cases  may  arise  in  which 
it  may  be  our  duty  to  pause  before  doing  so.  By  the  eighty- 
fifth  clause  of  the  Judicature  Act,  it  is  enacted,  ^^  that  every 
allegation  of  fact,  the  truth  of  which  the  opposite  party  shall  not 
expressly  deny  or  declare  to  be  unknown  to  him,  shall  be  held 
to  be  admitted  by  him^"  It  is  known  that  the  opinion  of  the 
Court  on  this  section  of  the  law  has  been  expressed  to  the 
effect  that  when  the  truth  of  all  the  allegations  of  a  pleading 
is  denied,  this  is  equivalent  to  the  express  denial  leCérred  to 
in  the  Act  ;  that  by  denying  aU  the  allegations  unequivocally, 

<})  Sitprâfk  105. 
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each  allegation  is  denied,  and  that  it  is  not  neceasaiy  specially 
to  negative  each  allegation  (1).  This  opinion  has  been  held 
by  some  of  the  Judges  in  the  other  districts.  The  case  of 
Copps  vs.  Copps  came  np  from  the  Circuit  Court  at  Quebec 
before  the  Judges  of  the  Superior  Court,  who  were  divided 
in  opinion.  It  was  then  carried  into  appeal,  three  Judges 
being  present,  Justices  Rolland,  Panbt  and  Atlwin,  and 
an  opinion,  adverse  to  that  expressed  by  this  Court,  was  ren- 
dered; Mr.  Justice  Rolland  dissenting.  We  have  thus 
the  opinion  of  six  Judges  in  the  other  Courts  on  the  one  side, 
and  .that  of  the  two  Judges  in  appeal  on  the  other.  Under 
these  cireumstances,  the  Court  feels  justified  in  not  adopting 
the  decision  in  Copps  and  Copps,  as  governing  the  case, 
until  the  full  majority  of  the  Court  of  Appeals  shall  have 
expressed  their  opinion,  when  I  shall  feel  it  my  duty  to  yield. 
We  are  the  more  disposed  to  take  this  view,  from  the  consi- 
deration of  the  effect  a  contrary  interpretation  of  the  clause 
would  produce  on  all  actions  now  pending,  rendering 
repleaders  necessary. 

MoND£LET,  Justice,  concurring  in  the  judgment,  expressed 
his  opinion,  that  a  single  judgment  of  the  Court  of  Appeals 
should  not  establish  a  rule  for  this  Court. 

6.  and  A.  Robi^btson,  for  Plaintiff. 
JhJUAê  and  Chubbikb,  for  Defendant. 

(t)  3ieQrtg&r  V8.  MacKtneiê  et  al,  Not.  1811  and  1788  :  judgment  16th  April 
1861.  Tfaeee  were  actioiui  against  tbe  maker  and  endoner  of  two  prominory 
netes:  Plea:  that  the  notes  had  heen  ohtained  fraudulently  and  without  con- 
sideration,  and  had  come  into  Plaintiff'b  hands  through  collusion  with  the  payee: 
to  this  plea,  Plaintiff  filed  1:  a  demurrer  :  2  seneral  answer:  3  repuca* 
tion.  Tne  parties  having  heen  heard  on  thp  demurrer,  were  ordered  to 
proceed  to  proof  avant  faxn  droit.  J^t  the  enmtite,  Plaintiff  estahlished  the 
material  allegations  of  ms  declaration  :  The  Defendants  produced  no  evidence, 
hut  at  the  hearing  contended  that  inasmuch  as  the  Plaintiff  had  not  expressly 
denied  the  truth  of  the  allegations  contained  in  tbeir  nlea,  those  allegations  must, 
under  the  8ôâi  section  of  tiie  Judicature  Act,  be  held  to  be  admitted.  The  Court 
Costtiposed  of  Dtty»  Vuiffetamt  and  Mondelet)  rejected  the  Defendants'  pretensions. 
Djlt,  Justice,  observing  : — ^The  Court  finds  no  difficulty  in  the  construction  of  the 
Stetote.  The  argument  tuns  on  Û»»  word  "  expressly,  "  which  the  Defendants 
contend  means  "  sever^y«"  We  aie  against  tnem  on  this  view  ;  "  expressly  '* 
means  an  express  denial:  it  has  no  technical  meaning  apart  from  its  oidinaiy 
coUoquial  one.    The  object  of  the  JUegiAlAtQre  seems  to  have  been  to  pi»t  aa  tnd 
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QUEEN'S  BENCH, 

AFPXAL  SIDE. 


DISTRICT  OP  QUEBEC. 
Before  :  Holland,  Pahst  and  Atlwin,  Justices. 


JoioBs {Plaintiff,)  JppeOMi, 

and 
Andsbson, {Dtfiâèdantj)  Rupandent. 

and 
Cabr, {InierveningFcarty.) 


The  Plaintiff  had  broofhtan  action 
açunst  the  Defendant  for  wharf  rent,  and 
seized,  npon  the  said  wharf,  by  process 
of  tame'gagtrié,  a  certain  quantity  of 
fire  brichs,  and  hearth  stones  ;'the 
Defendant,  amongst  other  things,  had 
pleaded  payment  j  a  third  party  had 
intervened  to  claun  the  said  oricks 
and  hearth  stones  as  his  property  ; 
the  Court  below  had  held  the  plea 
of  pmnent  to  be  made  out,  dismissed 
the  PlaintifPs  action,  and  maintained 
the  intervention  :— 

Held,  in  appeal,  that — lo  the  plea  of 
payment  was  not  made  out  ;  and  2o  that 
the  said  fire  bricks  and  hearth  stones, 
deposited  upon  the  said  wharf  and  seized 
upon  the  Defendant  for  wharf  rent,  were 
legally  seized,  under  process  of  Mtste- 
gagene,  to  secure  a  lawful  demand  for 
rent  in  arrear,  for  the  use  of  said  wharf; 
and  that  the  said  bricks  and  hear& 
stones  were  liable  and  subject  by  law  to 
the  privilege  of  landlord  tuper  inveclii  ei 
iilahi,  as  goods  and  merchandize  stored, 
kept  and  placed,  for  deposit  and  sale, 
upon  the  said  wharf,  by  the  agent  and 
factor  of  the  owner,  who,  under  the 
statute  10th  and  11th  Vic  cap.  10,  had 
power  tojpledge  the  goods  of  his  con- 
signor :  Consequently,  the  judgments  of 
the  Court  below  are  reversed,  me  Plain- 
tiff's action  maintained,  iht  seizure 
declared  f;ood  and  valid,  and  the  inter- 
vention dismissed. 


Le  Demandeur  en  cette  cause  avait 
poursuivi  le  Défendeur  pour  le  loyer 
d'un  quai,  et  saisi-^agé,  sur  le  dit  quai, 
une  certaine  quantité  de  briques  à  feu  et 
de  foyers;  le  Défendeur  avait, ^ntre 
autres  choses,  plaidé  paiement  ;  un  tiers 
était  intervenu  dans  la  cause  pour  récla- 
mer les  dites  briques  et  les  dits  foyers 
conmie  sa  propriété  ;  la  Cour  Inférieure 
avait  été  d'opinion,  que  le  paiement  était 
prouvé,  avait  débouté  l'action  du  De- 
mandeur, et  maintenu  l'intervention  :^- 

Jugé,  en  appel — 1.  Qu'il  n'y  avait 
pas  preuve  du  paiement  ;  2.  Que  les 
Driques  et  fovers ,  déposés  sur  le  dit  quai 
et  saisis  sur  le  Défendeur  pour  le  lojrer 
d'icelui,  avaient  été  légalement  saisis- 
eagés,  pour  garantir  le  paiement  des 
byers  dus  pour  l'usage  du  dit  quai  ;  et 
que  les  briques  et  fi>yers  étaient  sujets 
par  la  loi  au  privilège  du  locateur,  tipper 
invecHë  ef  iliaiii,  comme  marchandises, 
emmagasinées,  déposées  et  mises  en 
vente  sur  le  <iuai,  par  l'agent  et  ftcteur 
du  propriétaire,  lequel  en  vertu  du  statut 
de  la  10e  et  lie  Vie.  chap.  10,  avait  le 
pouvoir  de  mettre  en  gage  les  effirts  de 
son  commettant  :  En  conséquence, 
les  jugements  rendus  en  cour  inférieure 
sont  infirmés,  l'action  du  Demandeur  est 
maintenue,  la  saisie-gagerie  dédaiée 
bonne  et  valable,  et  l'interventiaii  dé- 
boutée. 


Judgment  rendered  the  17th  Jannary,  1862. 

This  was  an  appeal  instituted  from  a  judgment,  rendered 
in  the  Superior   Court   for  Lower  Canada,  sitting  in  the 

to  the  doobts  existing  as  to  the  efket  of  the  rnwn  judkiain,  and  whether  it  can 
be  divided.    We  are  of  opinion  the  Plaintiff  has  sufficiently  denied  the  allega- 
tions of  the  Defendants' jplea.    Judgment  accordingly. 
Qntwwut,  ûu  Plaintifr:  McItibbi  for  Detedanti. 


165 

District  of  Quebec,  on  the  21st  July,  1851,  dismissing  the 
Appellant's  action. 

The  action,  in  the  Conrt  below,  was  npon  a  lease  made 
and  execnted  befoie  Hossack  anid  another,  public  notaries, 
on  the  12th  of  May,  1849,  whereby  the  Appellant  leased, 
for  the  space  and  tenn  of  one  year,  to  commence  on  'the 
first  day  of  the  same  month  of  May,  and  to  teiminate  on  the 
like  day  of  May  in  the  year  1860,  "  unto  Patrick  Anderson^ 
E^qmrej  Merchant j  of  Quebec j  and  represented  thereto  by 
Thomas  Anderson^  his  brother ^  thereunto  present  and  accept- 
ing thereof  for  and  on  behalf  of  the  said  Patrick  Anderson^ 
as  his  attorney j^^  a  whaif  and  premises  in  the  Lower  Town, 
of  the  City  of  Quebec,  described  in  the  deed  of  lease,  the. 
whole  as  occupied  by  the  lessee,  in  consideration  of  the 
rent  or  sum  of  £125  which  the  lessee,  represented  as  afore- 
said, (that  is  by  Thomas  Anderson,)  bound  himself  to 
pay  to  the  lessor  in  and  by  quarterly  payments  of  £31  Ss.  on 
the  last  day  of  each  quarter  during  the  term.  The  lease  also 
provided  that  the  premises  should  be  furnished  with  effects, 
as  customary,  to  guarantee  the  payment  of  this  rent. 

The  declaration,  after  reciting  the  lease,  proceeds  to  aver 
that  the  Defendant,  at  the  time  of  the  making  of  the  same, 
was  in  possession  of  the  demised  premises,  and  from  thence 
had  been  and  still  was  thereof  possessed,  and  that  on  the 
last  day  of  the  quarter,  ending  on  the  Slst  of  January,  1850, 
the  sum  of  £68  15b.  was  due  and  payable  from  the  Defen- 
dant to  the  Plaintiff,  to  wit,  the  sum  of  £6  5s.  for  the  ba- 
lance of  the  quarter's  rent  which  accraed  on  the  Slst  of 
July,  1849,  and  the  sum  of  £31  5s.  for  the  quarter's  rent 
which  accrued  on  the  31st  of  October  of  the  same  year,  and 
the  further  sum  of  £31  5s.  for  the  quarter's  rent  which 
accrued  on  the  31st  January,  1850. 

The  Plaintiff  prayed  for,  and  obtained  the  usual  prooeds 
of  Saiaie-Gagerie,  under  which  the  Sheriff  of  the  District  of 
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Qne1)ec^  Mized  and  attached,  upon  the  wharfin  question, 
28,096  fire  bricks  and  2  hearth  stones. 

Upon  the  retom  of  this  process  there  was  filed  a  demand 
in  intervention,  in  the  name  of  "  Thomas  Carr,  of  New- 
castle-upon-Tyne, in  England,  Merchant,»^  alleging  that 
he  was  the  lawful  owner  and  proprietor  of  the  fire  bricks 
and  hearth  stones  which  had  been  so  seized,  and  praying 
that  the  same  might  be  restored  and  delivered  up  to  him. 
Having  established  by  affidavit  that  he  had  consigned  them 
to  one  Thomas  Anderson,  the  brother  of  Patrick  Anderson, 
they  were  delivered  up  to  him  on  his  giving  security. 

Besides  the  general  issue  there  was  filed,  on  the  pajrt  of 
the  Defendant,  Patrick  Anderson,  a  plea  of  peiemptoiy 
exception,  in  which,  after  admitting  the  passing  of  the  lease 
upon  which  the  action  was  brought,  he  alleges  : 

1.  ^'  That  subsequently  to  the  passing  of  the  said  deed  of 
lease,  to  wit,  in  or  about  the  montlj  of  June  last,  (1850)  at 
Quebec,  the  said  John  Jones  did  verbally  lease  and  demise 
the  premises  described  in  the  said  declaration  unto  Thomas 
Anderson,  of  the  city  of  Quebec,  Merchant,  to  wit,  for  the 
year  endibg  on  the  fiprst  day  of  May,  1850,  and  the  said 
Thomas  Anderson  did  thereupon  enter  in  and  upon  the 
said  whaif  and  {«émises,  and  did  use  and  enjoy  the  same 
up  to  the  first  day  of  May  instant  (1860),  and  the  said  John 
Jones  did  receive,  of  and  £rom  the  said  Thomas  Anderson, 
the  rônt  of  the  said  wharf  and  premises  for  the  year  ending 
on  the  Ist  day  of  May  instant,  and  hath  been  wholly 
satisfied  for  the  said  rent  by  the  said  Thomas  Anderson, 
to  wit,  by  bricks  delivered  to  the  said  John  Jones  and  to 
his  order." 

2«  ^^  That  the  rent  of  the  said  wharf  and  premises,  demanded 
in  and  by  the  Plaintiff's  declaration,  hath  been  well  and 
truly  paid  and  satisfied  to  the  said  John  jQuesi" 
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to  this  plea  of  peiemptcny  exception  the  Plaintiff  filed 
a  demurrer^  npon  which  the  parties  were  heaid,  and  où  the 
9th  of  Se|)tember,  1860,  the  Court  below  pironottnced  the 
following  jxidgment  : — 

*^  The  Court  having  heard  the  parties  by  their  counsel 
respectively,  upon  the  demurrer  filed  by  the  Plaintiff  to  the 
Defendant's  peipetual  exception  in  this  cause  filed,  doth 
order,  avant  faire  droits  that  the  parties  do  proceed  to 
adduce  proof  of  their  several  allegations  upon  Uie  issue  of 
feet  raised  upon  the  said  pleadings,  according  to  the  course 
and  practice  of  the  Court," 

To  this  interlocutoiy  judgment  an  exception  was  filed 
by  the  Plaintiff,  and  it  was  one  of  the  judgments  now 
appealed  from. 

Issue  was  then  legularly  joined  upon  the  pleas  to  the 
demand  in  chief. 

To  the  demand  in  intervention  of  Thomas  Carr,  the  Plain- 
tiff pleaded — 1st.  The  general  issue,  and  2ndly — ^A  plea  of 
peremptory  exception. 

In  the  latter  pleading,  he  alleged  : 

^^  That  the  Defendant,  Patrick  Anderson,  represented  by 
Thomas  Anderson,  his  brother  and  agent,  had  taken  a  lease 
itaai  the  Plaintiff  of  the  said  wharf  and  premises,  for  the 
purpose  of  having  a  place  to  deposit  Carres  fire  bricks^  and 
where  he  could  sell  and  dispose  of  the  same  ;  that  by  the 
said  lease  the  said  Thomas  Anderson,  as  the  agent  of  the 
said  Patrick  Anderson,  had  undertaken  to  have  the  said 
wharf  furnished  with  effects  to  guarantee  the  payment  of  the 
lent  ;  that  until  the  institution  of  the  Plaintiff's  action,  the 
said  Defendant,  Patrick  Anderson,  through  the  instrumen- 
tality and  agency  of  the  said  Thomas  Anderson,  his  brother, 
had  had  the  enjoyment  of  the  premises,  used  them  for  the  pur- 


158 

pose  above  mentioned,  and  deposited  theieon  tbe  Beveial 
qnantities  of  fiie  bricks  seized  at  the  instance  of  the  said 
Plaintiff,  by  Writ  of  êome-gagerie^  to  guarantee  the  payment 
of  the  rent  claimed  by  him  ;  that  consequently  the  fire  bricks 
seized  by  the  Plaintiff,  and  claimed  by  the  Intervening  Party, 
were  pledged,  liable  and.  bound  for  the  payment  of  the  said 
rent  ;  whereupon  he  prayed  the  dismissal  of  the  intervention, 
and  that  the  aaisie-gagerie  should  be  declared  good  and 
valid."  To  this  exception,  the  Intervening  Party  filed,>îratfy, 
a  general  answer,  secondly^  a  special  answer,  in  which  it  is 
alledged: 

^^  That  after  the  passing  of  the  said  deed  of  lease  of  the 
12th  day  of  May,  1849,  at  Quebec,  to  wit,  in  or  about  the 
month  of  June  then  next,  the  said  Patrick  Anderson  being 
absent  from  this  countiy,  he  the  said  John  Jones  did  lease 
the  said  wharf  and  premises  to  one  Thomas  Anderson,  of 
Quebec,  merchant,  and  did  deliver  possession  of  the  said 
whaif  and  premises  to  the  said  Thomas  Anderson,  and  the 
said  Patrick  Anderson  had  not  then  or  afterwards  posses- 
sion of  the  same  :  And  it  was  agreed  upon,  by  and  betweeen 
the  said  John  Jones  and  the  said  Thomas  Anderson,  that 
the  rent  for  the  said  year  ending  in  May,  1850,  amounting 
to  the  sum  of  £125  should  be  paid  in  bricks,  and  in  fact  the 
said  rent  was  so  paid  by  the  said  Thomas  Anderson  to  the 
said  John  Jones.  By  means  whereof  no  rent  for  the  said  pe- 
riod, or  for  any  part  thereof,  was  or  is  due  by  the  said  Patrick 
Anderson,  and  therefore  the  said  bricks,  the  property  of 
the  said  Thomas  Cair,  are  not  liable  for  the  said  rent  or 
any  part  thereof  pretended  to  be  due  to  the  said  John  Jones, 
and  could  not  have  been  and  were  not  pledged  for  the 
security.of  the  same." 

The  issue  upon  the  demand  in  intervention  did  not  differ 
in  any  respect  from  that  raised  upon  the  demand  in  chiefi» 
The  questions  presented  by  these  pleadings  were  : — 
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l.-^^'  Whether  a  lease  of  the  whatf  and  piemiaes  in  qnech 
tion,  was,  on  the  12th  ol  May,  1849,  made  by  John  Jones, 
the  PlaintifF,  to  Patrick  Andeison,  the  Defendant  ?  '^ 

2. — ^<<  Whether  this  lease  was  pver  at  any  time  afterwards 
revoked,  annulled  or  made  void  by  the  parties  theieto,  or 
otherwise  ?" 

S. — "  Whether  John  Jones,  the  Plaintiff,  did,  at  any  time 
afterwards,  verbally  lease  and  demise  the  premises  to 
Thomas  Anderson  ?  "  ' 

4.— ^^Whether  it  was  competent  to  the  parties,  interested  in 
making  it  appear  that  the  lease  to  Patrick  Anderson  had 
been  revoked,  and  another,  to  Thomas  Anderson,  substi- 
tuted in  its  place,  to  prove  by  parole  evidence  any  facts 
Irom  which  such  inference  could  be  drawn  ?  " 

6. — «  Whether  the  rent  of  the  wharf  and  premises,  for  the 
period  specified  in  the  déclaration,  had  ever  been  paid  and 
satisfied  ?  " 

6. — ^^  If  the  rent  was  due,  then  whether  the  brieks  seized  in 
this  cause  were  pledged  and  liable  for  same  ?  " 

Before  the  inscription  of  the  cause  upon  the  Roll  of  en- 
quéteSy  an  order  was  obtained  from  one  of  the  Justices  of 
the  Court  below,  for  the  examination  of  James  Hossack, 
as  a  witness,  as  well  on  behalf  of  the  Defendant  as  of  the 
Intervening  Party.  On  the  SOth  of  June,  1851,  motions 
were  made,  on  behalf  of  the  Plaintiff,  to  have  the  papers, 
purporting  to  be  the  depositions  of  this  witness,  rejected  and 
struck  from  the  record,  the  same  having  been  taken  without 
authority  and  without  notice  to  the  Plaintiff,  and  being 
otherwise  illegal  and  informal,  as  being  parol  testimony 
in  a  case  prohibited  by  law  ;  and  upon  these  motions  the 
parties  were  regularly  heard,  and  the  questions,  thereby 
submitted  for  the  consideration  oi  the  Court,  were  taken  en 
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êtlSbéréj  but  never  afterwards  adjndiôatèd  upon.  The 
âbBence  of  any  decision  on  this  head  constituted  another 
ground  cS  ap{>eal  in  the  case.  The  evidence  on  the  pait 
of  the  Plaintiff  was  chiefly  documentaiy.  He  filed  :  1st 
— ^An  authentic  copy  of  the  lease,  upon  which  the  action 
was  brought,  bearing  date  the  12th  of  May,  1849.  2d. — 
An  authentic  copy  of  the  lease,  under  which  the  premises 
had  been  held  by  the  same  party  during  the  previous  year, 
bearing  date  the  SSd  of  May,  1848. 

The  evidence  on  the  part  of  the  Defendant  and  Intervening 
Par^  vf^A  chiefly  parol  evidence. 

The  Plaintiff  objected  to  the  admissibility  of  evidence 
of  this  nature  to  impugn  the  higher  evidence  contained  in  the 
deed  of  lease  to  Thomas,  as  the  attorney  of  Patrick  Ander- 
son, 

As  to  the  payment  pleaded  by  the  Defendant  and  the 
Intervening  Party,  and  the  other  matters  of  fact  connected 
with  this  case,  the  particulars  thereof  will  be  better  under- 
stood by  reference  to  the  abstract  of  one  of  the  cases  in 
appeal  hereunto  subjoined.  (1) 


(1)  Thom/aMAndenon,  stated  in  his  evidencei  that -he  had  been  doing  busi- 
ness four  yean  on  his  own  account,  and  that  in  the  fdl  of  1848,  his  bn^er,  Sfr. 
Patrick  Anderson,  left  Quebec,  and  had  not  since  returned  to  this  country. 
That  the  bricks  were  received  by  him  from  Mr.  Carr,  and  phiced  upon  tne 
wharf  in  question»  That  during  the  year  1848,  Mr.  Patrick  Anderson,  was 
the  Açent  of  the  Intervening  Parhr,  and  that  the  wharf  was  used  for  loading 
and  discharging  ships»  and  also  tot  the  purpose  of  landing  Mr.  Carr's  fire- 
bricks. Hie  principal  article  purporting  to  belong  to  his  brother  were  the  fire 
bricks.  He  was  named  Mr.  Carres  Agent,  in  the  spring  of  1649,  and  held 
a  power  of  Attorney  from  Mr.  Patrick  Anderson,  during  the  year  1849,  and 
still  held  it,  as  he  had  never  returned  to  this  country  to  cancel  it.  He  trans- 
acted no  new  business  for  his  brother  since  May,  1849 — ^but  closed  some  old 
affidrs.  He  landed  me  bricks,  seized  in  this  cause,  upon  the  wharf  in  question. 
There  was  no  other  property  put  there  uy  him  which  could  have  been  seized 
in  this  cause,  but  there  was  a  large  quantity  of  bricks  at  that  time  on  the  wharf 
which  had  been  landed  by  his  brother.  The  property  he  spoke  of  were  bricks,  oat  of 
which  he  says  he  delivered  to  'the  Plaintin  thirty  thousand,  in  payment  of 
a  year's  rent.  "  During  the  year  1849,  that  is  after  the  month  of  May  of  that 
year,  I,  in  no  case,''  he  says,  '*  made  out  bills  of  parcels  of  the  sale  of  any  of 
Carr's  bricks  in  the  name  of  Patrick  Anderson,  my  brother,  as  seller.  Tlkey 
were  made  out  in  my  own  individual  name."    In  hit  bfother'sabMOcehe  never 
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Thomas  Anderson  was  examined  as  a  witness.  With 
respect  to  his  testimony,  in  so  far  as  it  relates  to  any  verbal 
lease  between  him  and  the  Appellant,  the  Court  below  was 

save  any  of  his  notes  to  Mr.  Jones  in  payment  of  any  part  of  the  rent  due  him 
by  Mr.  Patrick  Anderson.  ''  In  my  brother's  absence,"  he  adds,  ''  any 
payment  made  for  him  was  made  by  me,  invariably.'*  Being  asked;  "  Did 
you,  at  any  time,  make  payment  of  any  rent  on  behalf  of  your  brother,  Mr. 
Patrick  Anderson,  to  Mr.  Jones,  the  De&ndant  in  this  cause  1  "  He  answers: 
"I  settled  the  rent  for  my  brother,  in  1848,  with  Mr.  Jones,  for  one  of  more 
quarters.*'  Being  asked  to  state,  what  sum  of  money  in  the  whole  he  had 
paid  to  Mr.  Jones,  the  Plaintiff,  at  any  time  for  rent  due  to  him  by  Mr. 
Patrick  Anderson,  his  brother,  and  to  produce  his  receipts,  he  answers — ^'  I 
cannot  state,  firom  memory,  the  sum  or  sums  I  have  paid  Mr.  Jones,  without 
producing  his  own  account  current 

Question—"  Was  the  sum  of  £95,  under  date  of  the  12th  of  May,  on 
«<  the  credit  side  of  this  account  current,  ever  paid  by  you  for  your  brother, 
"  or  by  your  brother  himself  1  Answer — ^It  was  never  paid  by  me  for  my  bro- 
"  ther  ;  but  I  cannot  state  whether  he  ever  paid  it  or  not.  Question — Was  your 
"  brother  in  Canada  on  the  12th  of  May,  1849 — and  did  he  return  to  it  since^ 
"  Answer — ^He  was  not,  nor  has  he  returned  since.  Question — ^Is  it  not  true 
"  that  this  sum  of  £95  was  never  paid  ?  Answer — ^That  I  cannot  state,  but  I 
"  suppose  it  was  paid  by  Noad.  Question — ^Whose  note  was  the  note  given  on 
'*  the  12th  of  May,  1849,  mentioned  on  the  credit  side  of  the  account,  and  in 
"  iavor  of  whotn  1  Answer — It  was  Mr.  Noad's  note,  as  mentioned  in  the  said 
«  account,  in  favor  of  Mr.  Jones,  I  think.  Question—Is  it  not  true  that  Mr. 
''  Noad  so  granted  his  note,  in  favor  of  Mr.  Jones,  upon  an  undertaking  on  your 
<'  part  to  p^dge  to  him,  Mr.  Noad,  a  quantity  of  Carr's  fire-bricks,  equal  to  the 
**  amount  or  more  1  wtfiuttwr-T-Whatever  arrangement  was  made  with  Mr. 
"  Noad  was  made  by  Mr.  Jones,  on  behalf  of  my  brother,  giving  him  a.  lien  on 
"  a  quantity  of  bricks.  Question — ^Is  it  not  true  that  you  personally  agreed, 
"  with  Mr.  Noad,  to  pledge  thirty-five  thousand  of  Carr's  tire-briclcs  for  the 
''  payment  of  the  amount  of  the  note  he  so  gave  Mr.  Jones  Î  Answer — It  is  not. 
"  Question — Had  you  any  a^eement  at  aU  with  Mr.  Noad  in  relation  to  the 
"  pledge  in  question  ;  ana,  did  you  or  did  you  not  go  to  Mr.  Noad's  office  in 
**  relation  thereto  1  State,  particularly,  all  that  occurred  between  you.  and  Mr. 
'*  Noad.  Answer — I  had  no  agreement  at  all  with  Mr.  Noad,  in  relation  to  the 
"  pledge  in  question,  further  than  what  Mr.  Jones  had  made,  and  I  do  not 
"  remember  even  speaking  to  Mr.  Noad  in  relation  to  the  afiair  at  that  time.  I 
"  went  to  the  office  of  Mr.  Noad,  with  Mr.  Jones,  and  signed  a  paper  on  behalf 
"  of  my  broker,  giving  him  a  lien  on  a  quantity  of  bricks." 

It  appears,  by  an  account  in  the  handwriting  of  tiiis  witness,  and  pro- 
duced oy  Henry  John  Noad  at  the  time  of  his  examination,  as  well  as  by 
the  deposition  of  that  Gentleman,  that  acting  for  his  brother,  Patrick  Anderson, 
he  induced  Mr.  Noad  to  sprant  his  note  to  Mr.  Jones  upon  the  security  of 
25,000  of  Carr's  fire-bricks,  which  he  afterwards  refused  to  deliver.  In  con* 
sequence  of  which  refusal  Mr.  Jones  himself  was  obliged  to  retire  the  note. 
This  note,  then,  not  having  been  paid,  Patrick  Anderson  was  not  entitled  to 
the  credit  given  to  him  for  £93  Is.  Id.,  under  date  of  12th  of  May, 
1849,  in  the  account  produced  by  Thomas  Anderson,  on  his  examination. 

Fsiling  to  establish,  by  other  evidence,  the  alleged  revocation  of  the  lease 
to  Patrick  Anderson,  and  the  alleged  payment  of  the  rent,  the  Defendant  and 
the  Intervening  Party  examihed  the  Plaintiff  on  interrogatories,  upon/oifs  et 
articles, 

Interro|^tori6supon/(ttf«c<ar(ic2ef  submitted  to  John  Jones,  the  Defendant  in 
intervention. 

11 
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moved,  on  the  12th  day  of  December,  1850,  to  reject  the 
same,  on  the  ground  that  parol  testimony  could  not  legally 
be  adduced  of  such  a  lease  ;  and  to  set  aside  the  ruling  of 

First  interrogatory. — ^Is  it  not  true  that  in  the  month  of  May  or  June,  one  thoo- 
sand  eight  hundred  and  forty-nine,  at  Quebec,  you  were  informed  by  Mr.  Thomas 
Anderson,  brother  of  the  Defendant  in  ^lis  cause,  that  he  the  said  Patrick  Anderson 
was  not  comin?  out  to  this  country  again,  or  was  not  going  to  continue  his  busi- 
ness here,  and  uat  you  then  agreed  in  accepting  a  proposition  of  the  said  Thomas 
Anderson,  that  he  (Mr.  Thomas  Anderson)  should  have  your  wharf  upon  the  same 
terms,  and  that  if  you  and  he  (Mr.  Thomas  Anderson)  could  agree  as  to  the  priée 
of  the  bricks,  you  would  take  the  rent  from  him  in  bricks  1 

Second  interrogatory. — Is  it  not  true  that  on  or  about  the  sixth  day  of  September, 
1849,  at  Quebec,  you  received  from  Mr.  Thomas  Anderson,  or  from  his  derk,  the 
original  of  the  paper-writing  hereunto  annexed,  or  a  copy  of  the  same,  orapa^ 
in  substance  the  same  Î  And  you  are  required  to  produce  and  file  such  paper  with 
your  answers  to  these  interrogatories. 

Third  interrogatory. — Is  it  not  true  that  on  or  about  the  sixth  day  of  September, 
eighteen  hundred  ana  forty-nine,  at  Quebec,  you  received  from  the  said  Thomas 
Anderson,  or  his  clerk,  a  statement  or  account  respecting  the  ouantity  of  thirty 
thousand  fire-bricks,  or  thereabouts  1  And  you  are  requued  to  file  with  your  an- 
swers such  statement  or  account. 

Fourth  interrogatory. — Is  it  not  true  that  after  the  said  sixth  day  of  September, 
or  about  that  time,  you  disposed  of  the  said  quantity  of  thirty  thousand  fire-bricks, 
or  thereabouts  1 

Fifth  interrogatory. — Is  it  not  true  that  on  or  about  the  sixth  day  of  September, 
3rou  sold  and  disposed  of  the  said  bricks,  or  a  portion  of  them,  (and  state  what  por^ 
tion,)  to  Mr.  Donald  Fraser,  of  Quebec,  merchant  t 

Sixth  interrogatory. — Is  it  not  true  that  on  or  about  the  seventh  day  of  Septen»- 
ber,  in  the  year  aforesaid,  you  were  present  at  the  delivery  of  the  said  bricks  upon 
the  said  wharf,  to  a  servant  or  agent  of  Mr.  Donald  Fraser,  and  when  the  said 
thirty  thousand  fire-bricks  were  counted  ofiTand  marked  in  Mr.  Fraser's  name  1 

Seventh  interrogatory. — Is  it  not  true,  that  afterwards,  on  the  same  day,  in  your 

Eresence,  Mr.  Thomas  Anderson  accepted  your*  order  for  the  said  thirty'  thousand 
re-bricks,^in  favor  of  the  said  Donald  Fraser  1 

jSntwen  to  the  foregoing  interrogatoriee. 

To  the  first  interrogatory — ^No  ;  I  never  had  a  proposition  made  to  me  for 
changing  the  lease. 
2nd— X  es  ;  I  now  produce  the  paper-writing. 

It  runs  as  follows  :  ''To  Thomas  Anderson,  Dr. 
To  30,000  of  Carr's  fire  bricks,  at  £b  £150  0  0 

The  above  sale  is  for  wharfage  ;  on  the  amt  due  I  allow  him  the  com.  5  per 
cent  and  on  |  not  due,  no  commission. 

Quebec,  6th  September.  Signed,        THOMAS  ANDERSON, 

3rd.— No.   • 

4th.— Yes. 

ôth. — Yes  ;  the  whole  quantity  was  put  into  the  hands  of  Donald  Fraser,  for 
sale  on  commission  at  five  per  cent 

6th. — ^Yes  ;  I  was  present  when  a  pile  of  the  bricks  was  marked  off  by  Mr. 
Fraser's  cooper,  whicn  was  supposed  to  contain  thirty  thousand,  but  which 
however  did  not  turn  out  that  quantity. 

7th. — Yes  ;  a  paper  written  by  Mr.  Fraser  or  his  clerk  was  signed  by  both 
Mr.  Anderson  and  myself,  purporting  to  guarantee  the  full  quantity  of"^  thirty 
thousand  bricks,  free  of  charge,  either  by  Mr.  Anderson  or  me. 
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Mr.  Justice  Meredith  admitting  the  said  testimony.  Upon 
this  application,  the  parties  by  their  counsel  were  respec- 
tively heard,  and,  under  an  order  for  a  rehearing,  again 

Supptemeniary  Interrogatories, 

First  Interrogatory. — la  it  not  true  that  when  the  paper  writing  or  account 
annexed  to  your  answers  upon  interrogatories  in  this  cause  fyled,  was  written 
and  handed  to  you,  on  or  about  the  sii^  day  of  September,  eighteen  hundred  and 
forty-nine,  you  understood  the  word  "  wnarfage,  "  therein  written ,  to  mean 
wharf  rent  for  the  wharf  in  question  in  this  cause  1  If  nay,  state  what  meaning 
or  interpretation  you  understood  to  be  attached  to  the  said  word  by  Mr.  Thomas 
Anderson. 

Second. — Is  it  not  true  that  the  **  i  not  due  "  in  the  said  paper  writing,  had 
reference  to  the  three  quarters  rent  of  the  wharf  in  question  in  this  cause — which 
commenced  on  the  first  day  of  August  then  last  past  \  And  which  the  said 
Thomas  Anderson  had  agreed  to  pay  you  1  If  nay,  state  what  you  considered  to 
he  the  meaning  of  the  said  vrords  *'  |  not  due  "  i 

Jtntwen  to  SuppUmentary  Interrogatories. 

To  the  first  interrogatory. — I  did  not  notice,  at  the  time  I  received  the  paper 
writing  referred  to,  me  word  ''  wharfaee,"  nor  indeed  the  contents  of  the  memo- 
randum in  question  generally.  Nor  indeed  did  I  ever  observe  that  the  bill  of 
sale  was  in  the  name  of  Mr.  Thomas  Anderson  ;  I  cannot  say  what  Mr.  Thomas 
Anderson  meant  by  the  word  **  wharfitge  '*.  Mr.  Thomas  Anderson  individu- 
ally neither  owed  me  wharfage  nor  wharf  rent. 

Second. — As  I'  have  already  said,  in  my  answer  to  the  previous  interrogatory, 
I  had  not  noticed  the  wording  of  the  memorandum  written  on  the  account 
referred  to  ;  the  said  memorandum  so  vrritten  by  Mr.  Thomas  Anderson,  if  it 
meant  to  infer  that  I  of  the  rent  was  not  due,  is  erroneous.  In  point  of  fact 
there  was  due  to  me  (at  the  time  the  lot  of  bricks  was  so  given  over  to  me)  by 
Mr.  Patrick  Anderson,  the  full  amount  of  the  sum  mentioned  in  the  bill  of  sale. 

Defendant  to  the  Phtttdiff. 

First  interrogatory. — ^Is  it  not  true  that,  on  or  about  the  sixth  day  of  Septem- 
ber, eighteen  hundred  and  forty-nine,  at  Quebec,  you  received  firom  the  Defen- 
dant, or  his  agent,  Mr.  Thomas  Anderson,  about  tmrty  thousand  fire-bricks,  of  the 
value  of  about  one  hmidred  and  fifty  pounds  Î 

Second— Is  it  not  true  that  on  or  about  the  said  day,  you  received  from  the 
Defendant,  or  his  agent,  for  rent  of  the  wharf  and  premises  mentioned  in  your 
declaration  in  this  cause  filed,  about  thirty  thousand  fire  bricks,  of  the  value 
above  mentioned  1 

Third. — Is  it  not  true  that  the  same  day  or  previously  to  your  receiving  the  said 
bricks,  and  in  connection  therewith,  you  had  received  from  the  Defendant  or  lus 
agent,  the  paper-writing  annexed  to  your  answers  to  the  interrogatories  upon 
faits  et  articles  submitted  to  you  by  the  intervening  party  in  this  cause  1 

Fourth. — Is  it  not  true  that  at  the  said  time  there  was  no  wharfage  due  to  you 
by  the  said  Defendant  or  by  the  said  Thomas  Anderson  t  If  you  say  that  there 
was  wharfiige  due,  say  in  what  manner  and  under  what  circumstances  the  same 
became  due,  and  to  what  amount  1 

Fifth. — Look  at  the  exhibits  numbers  1,  2,  3,  4,  5,  6  and  7  filed  by  the 
Defendant  in  this  cause  upon  the  examination  of  James  A.  Hossack,  a  witness, 
and  state,  if  it  is  not  true,  that  the  said  orders  and  papers  have  reference  to  the 
bricks  specified  in  the  above  mentioned  paper-writing. 

Sixth. — Is  it  not  true  that,  on  or  about  the  thirteentn  day  of  June,  one  thoo« 
•and  eight  hundred  and  forty-nine,  yon  handed  to  the  saia  Thomas  Anderson, 
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heard,  before  a  foil  Bench,  the  24th  of  March,  1851,  when 
the  case  was  again  taken  en  délibéré.  On  the  12th  of  April 
following,  the  Court,  composed  of  Mr.  Chief  Justice  Bowev, 

the  account  marked  R,  filed  in  this  cause  on  the  thirtieth  day  of  April  last,  and 
is  not  the  said  account  m  your  hand  writing  1 

Seventh. — ^Is  it  not  true  that  the  wharf  mentioned  in  the  said  account  marked 
R«,  is  the  same  wharf  mentioned  in  your  declaration  in  this  cause  fyled  t 

Eighth. — ^Is  it  not  true  that,  before  the  maturity  of  the  promissory  note  men- 
tioned on  the  credit  side  of  the  said  account  as  "  Noad's  note,  "  you  received 
from  the  Defendant  or  his  Agent,  the  thirty  thousand  fire  bricks  or  thereabouts 
mentioned  in  the  second  of  these  interrogatories  1 

Ninth. — ^Is  it  not  true  that  the  said  promissory  note  fell  due  some  time  after 
the  said  sixth  day  of  September,  eighteen  hundred  and  forty-nine,  and  that  it 
was  taken  up  by  the  said  Noad  1 

Tenth.— Is  it  not  true  that  by  ''pro  Noad's  note*'  on  the  credit  side  of  the  said 
account  marked  R.,  you  meant  "  proceeds  of  Noad's  note,"  which  you  had  caused 
to  be  discounted  % 

Plaintiff  *9  aifuwtn  to  Interrogatona  tiAmUUd  Ay  Defendant. 

To  the  1st  interrogatory— Answer,  yes. 

2nd.— Yes. 

3rd.— Yes, 

4th. — ^It  is  not  tme  that  there  was  wharf  rent  due  at  the  time,  for  wUch  Mr. 
Thomas  Anderson,  as  aeent  for  his  brother,  the  Defendant  in  this  case,  had 
agreed  to  give  Noad  &  Company,  twenty-five  thousand  fire  bricks,  to  be  sold 
^y  them,  and  the  proceeds  apphed  to  the  payment  of  a  hundred  and  fifty  pounds 
due  to  me  ;  Messrs.  Noad  &  Company,  in  anticipation,  gave  me  their  note  of 
hand  for  ninety-five  pounds,  payable  to  my  order,  which  was  discounted  by  me  ; 
Mr.  Thomas  Anderson,  afterwards,  refused  to  deliver  the  bricks  ;  they,  of  course, 

niiired  me  to  pay  back  the  money  I  had  received  for  their  note  ;  I  did  so,  and 
ited  the  Defenoant  with  the  amount,  havin|r  previously  given  him  credit  in 
my  books  for  the  same,  on  the  fidth  of  the  dehvery  of  the  Ivicks. 

5th.— Yes. 

6th.— Yes. 

7th.— Yes. 

8th. — ^I  am  not  quite  sure,  Noad's  note  matured  about  the  twelfth  or  fifteenth 
of  September  ;  whether  the  bricks  had  been  delivered  to  Mr.  Fraser  before  then, 
I  cannot  say  ;  the  memorandum,  which  establishes  the  delivery,  and  which  1 
now  produce,  appears  not  to  have  been  dated  ;  the  proceeds  of  Noad's  note,  . 
ninety-three  pounds  one  shilling  and  one  penny,  being  placed  to  the  credit  side  of  ' 
the  statement,  or  sketch  of  accouut  of  the  thirteenth  of  June,  was  but  a  memo- 
randum, and  did  not  constitute  a  payment  ;  it  remained  to  be  seen  whether  Mr, 
Thomas  Anderson  would  furnish  the  bricks,  which,  at  so  early  a  period  after  his 
promise  as  the  thirteenth  of  June,  was  not  yet  to  be  doubted  ;  out  finding  further 
on  that  the  bricks  were  not  yet  ftimished,  and  ending  by  a  positive  refusal  to 
deliver  them,  the  credit  of  the  money  derived  from  Noad's  note  comes  to  be  erro- 
neous ;  Mr.  Noad  never  eave  any  note  to  Mr.  Anderson,  but  to  me,  and  at  the 
timeof  handinehim  the  sketch  of  account  mentioned  in  the  interrogatory,  rely- 
ing upon  Mr.  Anderson  fulfilling  his  agreement  of  delivering  the  bricks  to  Noad, 
I  gave  him  credit,  but  Mr.  Anderson  then  knew,  and  still  knows  that  he  is  not 
entitled  to  that  credit,  and  that  Noad  made  no  advance  to  him,  and  I  intention- 
ally withheld  my  receipt  until  Mr.  Anderson  had  completed  his  agreement  by 
the  delivery  of  the  bricks  to  Noad. 

9th.-— Yes  ;  the  said  promissory  note  fell  due  after  the  sixth  of  September,  and 
was  taken  up  by  Noad  as  the  promissor,  but  its  being  so  taken  up  did  not  as  the 
transaction  stood,  in  any  wise,  constitute  a  payment  from  Anderson  to  me  ;  as 
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Mr.  Justice  B  Acqtnrr,  and  Mr.  Justice  Mskeditr,  pronounced 
the  following  judgment  : 

"  The  Court,  having  heard  the  parties,  by  their  counsel 
respectively,  upon  the  motion  of  the  said  John  Jones,  of 
the  12ÛI  day  of  December  last,  that  the  testimony  of 
Thomas  Anderson  be  rejected  for  the  reasons  in  the  said 
motion  mentioned,  considering  that  the  paper-writing, 
marked  A,  produced  by  the  Plaintiff,  at  the  time  of  his 
answering  upon  faits  etartidea^  on  the  IBthday  of  October, 
1850,  and  the  answers  of  the  Plaintiff,  as  well  to  the  said 
interrogatories  as  to  the  supplementary  interrogatories 
submitted  to  him  by  the  Intervening  Party,  form  no  comr 
mencemeni  de  preuve  par  écrit  to  justify  in  law  the  adduc- 
tion of  said  testimony  now  (^ered  by  the  said  Intervening 
Party,  Thomas  C^,  the  Court  doth  set  aside  the  order 
pronounced  by  tiie  Honorable  William  CoUis  Meredith, 
one  oi  the  Justices  oi  this  Court,  on  the  12tfa  day  of 
December  last,  by  which  the  objection  made  by  the  Plain- 
tiff to  the  adduction  of  such  parol  evidence  on  behalf  of 
die  said  Thomas  Carr,  Intervening  Party,  was  overruled.'* 

The  deposition  of  Mr,  Hossack,  which,  as  abeady 
noticed,  was  objected  to,  went  to  establish  that  the  bricks 
in  question  had  been  consigned  by  the  said  Thomas  Carr, 
the  Intervening  Party,  to  Mr.  Thomas  Anderson,  and  that 
they  had  been  landed  and  piled  on  the  wharf  rented  l)y 
Thomas  Anderson  [as  he  says]  from  the  Plaintiff,  and 
that  they  had  been  seized  by  the  Plaintiff  upon  a  claim  for 
rent.  Mr.  Patrick  Anderson,  the  Defendant,  'had  not  been 
in  this  country  in  the  year  eighteen  hundred  and  forty«nine. 

I  have  already  said  in  my  previous  answer,  that  I  had  paid  back  the  money  to 
Noady  Mr.  Anderson  refusmg  to  deliver  the  hricks. 

10th. — Itea  ;  by  the  ''  pro  "  was  meant  proceeds  of  Noad's  note  which  I  had 
discounted,  and  m  this  instance  as  in  other  instances,  where  the  Defendant  had 
given  me  notes  of  hand,  they  naturally  appeared  at  his  credit  for  a  time,  and  on 
my  having  been  obliged  t9  retire  them  myself,  the  several  amounts  were  brought 
to  his  debiL 
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He  then  attempted  to  prove  that  the  wharf  was  leased  to 
Mr.  Thomas  Anderson,  his  employer,  and  that  he,  Mr. 
Thomas  Anderson,  had  taken  possession  of  the  wharf,  and 
carried  on  his  business  there  as  a  Commission  Merchant. 

The  parties  having  been  heard  upon  the  merits,  the  Court 
below,  composed  of  Duval  and  Meredith,  Justices,  (on  the 
28th  July,  1851,)  pronounced  the  following  judgments  : 

Ist.  Upon  the  demand  in  chief. 

"  The  Court  of  our  Lady  the  Queen  now  here,  having 
seen  and  examined  the  pleadings  filed,  the  evidence  adduced, 
and  the  proceedings  had  and  of  record  in  this  cause,  and 
having  heard  the  parties  by  their  counsel  respectively,  upon 
the  issues  raised  and  perfected  between  the  Plaintiff  and 
Defendant  in  this  cause  ;  considering  th*at  by  the  evidence 
adduced,  it  is  established  that  the  rent  claimed  by  the 
Plaintiff,  by  his  present  action,  was  duly  paid  to  him  on  the 
sixth  day  of  September,  one  thousand  eight  hundred  and 
forty-nine,  doth  dismiss  the  action  of  the  said  Plaintiff  with 
costs. 

Sdly.  Upon  the  demand  in  intervention. 

"  The  Court  of  our  Lady  the  Queen  now  liere,  having  seen 
and  examined  the  pleadings  filed,  the  evidence  adduced,  and 
the  proceedings  had  and  of  record  in  this  cause,  and  having 
heard  the  parties  by  their  counsel  respectively  upon  the 
merits  of  their  contestation  in  this  cause  raised,  between  the 
said  Thomas  Carr,  the  Intervening  Party,  and  the  said  John 
Jones,  Plaintiff  in  chief  in  the  said  cause  ;  considering  that, 
by  the  evidence  adduced,  it  is  established  that  the  Intervening 
Party,  Thomas  Carr,  is  the  true  and  lawful  owner  of  the 
twenty-eight  thousand  and  ninety-six  fire  bricks  and  two 
hearth  stones  in  this  cause  seized  at  the  instance  of  the  said 
Plaintiff  ;  and  considering  further,  that  at  the  time  of  the 
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said  seizure,  the  rent,  for  securing  the  payment  of  which  the 
said  fire  bricks  were  seized,  had  been  paid,  to  the -said  Plain- 
tiff, doth  order  and  adjudge  that  the  said  fire  bricks  and  hearth 
stones  be  forthwith  restored  and  delivered  up  to  the  said 
Thomas  Carr,  and  the  Court  doth  condemn  the  Plaintiff  to 
pay  the  costs  of  the  said  intervention. 

From  these  Judgments,  the  Appellant,  Jones,  had  instituted 
these  appeals.  The  Appellant  submitted  the  following 
points  : 

1.  **  That  the  rent,  for  the  payment  of  which  the  bricks  in 
controversy  had  been  seized,  was  in  arrear  and  unpaid  at 
the  time  of  the  seizure." 

2.  "  That  the  privilege  granted  by  the  Custom  of  Paris  to 
proprietors  of  houses  upon  the  furniture  in  them,  for  the  rent, 
and  the  incidents  thereto,  e^ctended  to  goods  and  efiects  in 
stores  and  upon  wharves,  for  the  puipose  of  trade  and  mer- 
chandiâng.  (161  Article  of  Custom  of  Paris,  and  Prov. 
Ord.  2  Vic.  cap.  47,  sec.  2.)" 

The  Respondent  argued,  that  if  the  rent,  as  demanded  by 
him,  the  Appellant,  was  really  due,  he  ought  nevertheless  to 
have  established  : 

"  That  Thomas  Anderson  had  power  to  pledge  Carr's  pro- 
perty ;  that  in  point  of  fact  he  had  done  so,  and  that  he  had 
deposited  the  bricks  seized,  as  security  for  the  rent  ;  or,  that 
the  merchandize  belonging  to  a  third  party,  by  being  placed 
upon  a  wharf,  thereby  becomes  liable  for  such  rent  as  the 
lessee  of  a  wharf  may  owe  to  the  lessor." 

The  Respondent  also  argued,  that  the  Appellant  had  not 
placed  his  claim  upon  the  footing  of  a  landlord's  right 
against  the  moveables  of  a  sub-tenant,  to  the  extent  of  the 
latter's  liability  to  his  lessor. 


RoLLANo,  Juge  :  ^^  Je  suis  porté  à  croire  que  la  défense  du 
Défendeur  est  mauvaise.  La  première  défense,  savoir,  quhm 
bail  a  été  fait  à  un  tiers,  ne  semble  pas  une  défense  à  Paction, 
à  moins  que  l'allégué,  que  ce  second  locataire  a  pris  posses* 
sion,  ne  soit  considéré  comme  Pallégué  d'un  défaut  d'accom- 
plissement par  le  bailleur  de  ses  obligations  ;  mais  je  ne  le 
crois  pas.  Quanta  la  seconde  défense,  ^^que  la  rente  ou  loyer 
a  été  payé,"  sans  dire  par  qui,  quand,  ni  comment,  elle  est 
également  mauvaise,  à  moins  qu'il  n'y  eût  preuve  de  paie- 
ment en  deniers  par  le  Défendeur.  Mais  la  preuve  offerte  est 
de  transactions  avec  un  tiers,  par  lesquelles  l'on  prétendrait 
que  ce  tiers,  quoiqu'agissant  pour  lui-même,  se  disant  le  loca- 
taire, au  lieu  du  Défendeur,  aurait  donné  des  effets  en  paie- 
ment des  loyers  dus  par  le  Défendeur  ;  je  demande,  comment 
faire  application  de  cette  preuve  à  la  défense  telle  que 
plaidée  ? 

Le  statut  de  la  12  Vie.  veut  que  la  défense  contienne^ 
comme  la  demande,  une  articulation  de  faits  ;  et  cela  est 
raisonnable,  pour  éviter  qu'il  soit  permis  à  un  Défendeur, 
comme  autrefois,  sur  une  dénégation  générale  ou  une  défense 
générale  de  paiement,  de  prouver  tout  ce  qui  lui  plaira,  sans 
que  le  Demandeur  ait  pu  prévoir  quelle  serait  la  preuve 
offerte,  ce  qui  le  prive  d'exceptions  et  d'objections,  et  de  faire 
preuve  du  contraire,  paicequ'il  ne  peut  être  prêt  à  rencontrer 
ce  qu'on  lui  oppose  par  cette  preuve. 

Avant  d'entrer  dans  l'examen  des  preuves,  il  faut  voir  si 
la  défense  est  valable. 

Je  ne  puis  voir  dans  cette  défense  à  l'action,  que  celle 
faite  par  le  nommé  Thos.  Anderson,  frère  du  Défendeur,  et 
dans  la  défense,  comme  dans  la  preuve,  (surtout  dans 
la  déposition  de  ce  nommé  Thos.  Anderson,)  je  n'aper- 
çois qu'une  idée,  ^^  que  lui,  était  le  locataire,  et  que  lui,  a 
payé  de  ses  propres  deniers."    Je  ne  puis  m'empêoher 
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d'observer  les  contradictions  dans  la  déposition  dé  ce  témoin 
intéressé,  où  il  aJQSime,  en  se  contredisant,  qu'il  a  payé 
pour  lui-même,  et  un  peu  plus  loin,  qu'il  a  payé  pour  son 
firère,  l'une  des  deux  propositions  devant  nécessairement 
être  fausse.  Evidemment  le  Défendeur  n'a  pas  pu  donner 
comme  instruction  à  son  avocat,  qu'il  avait,  lui,  payé.  Et  pour- 
tant, ce  doit  être  la  seule  défense,  et  aussi  la  seule  preuve  pos» 
sible,  à  moins  qu'on  ne  considère  la  première  défense  comme 
valable  ;  mais  son  avocat,  en  plaidant,  a  déclaré  ne  pas 
insister- sur  cette  première  défense.  Le  fait  donc  de  l'aquit- 
tement  de  la  dette  paraîtrait  devoir  ne  pas  occuper  les  juges, 
et  pourtant  c'est  la  seule  chose  sur  laquelle  la  Cour  Inférieure 
a  jugé,  et  que  les  parties  semblent  nous  avoir  soumise.  L'on 
a  paru  prétendre  que  sur  un  plaidoyer  de  paiement,  il  suffisait 
de  prouver  que  le  créancier  avait  reçu  des  efkts  et  marcban* 
dises  d'une  valeur  égale  au  montant  de  la  dette,  pour  pouvoir 
dire  qu'elle  est  acquittée  ;  mais  c'est  une  erreur,  il  faut  de  plus 
que  le  créancier  ait  ijeçir  ces  choses  en  paiement,  et  qu'il  y  ait 
convention  à  cet  effet,  autrement  lé  débiteur  qui  a  donné 
ces  valeurs  n'a  que  l'exception  d'une  dette  à  opposer  en 
compensation.  Je  le  dirais  surtout  sur  un  plaidoyer  de  paie* 
ment  sans  dire  comment  le  paiement  a  été  fait  Si  la  Cour  est 
d'avis  que  le  Défendeur  n'a  pas  établi  qu'U  a  payé  la  dette,  de 
ia  seule  manière  qu'il  pouvait  le  faire  d'après  sa  défense,  il  ne 
reste  plus  que  l'intervention,  et  la  question  se  réduit  à  savoir, 
si  les  choses  saisies,  appartenant  à  un  tiers,  pouvaient  être 
saisies-gagées  comme  des  meubles  meublants  dans  ui^e 
maison,  appartenant  à  un  autre  que  le  locataire.  J'avoue  que 
j'ai  eu  beaucoup  de  doute  à  ce  sujet.  Les  quais  ont  un  carac- 
tère tout-À-fait  particulier.  Le  navigateur  et  le  commerçant 
sont  appelés  à  en  faire  usage.  Ils  y  déposent  leurs  marchan- 
dises ou  autres  effets,  tel  que  le  grément  des  vaisseaux,  et 
ils  ne  peuvent  s'en  dispenser.  Sera-t-il  dit  qu'ils  seront  obligés 
de  s'informer  si  le  locataire  du  quai  a  payé  son  loyer,  ou  si 
le  possesseur  en  est  propriétaire,  et  faudra-t-il  qu'ils  s'en 
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éloignent  pour  ne  pas  s'exposer  à  voir  saisir  leurs  propriétés  ? 
Dans  la  jurispnidence  l'on  a  tenu  les  effets  des  tiers,  servant 
à  garnir  ou  meubler  la  maison,  les  marchandises  mêmes  des 
tiers,  dans  un  magasin,  comme  sujets  au  paiement  du  loyer. 
Mais,  dans  Pun  et  l'autre  cas,  le  dépôt  est  volontaire,  et 
fondé  sur  la  confiance  que  la  partie  a  dans  ces  locataires,  et 
dans  leur  solvabilité  pr  ur  la  garantir.  L'on  ne  peut  pas  dire 
cela  de  celui  qui  aborde  à  un  quai  pour  y  décharger  son 
vaisseau.  Il  y  est  invité  comme  à  un  lieu  public,  où  il  doit 
trouver  protection,  sans  danger  d'une  saisie  ou  d'un  procès. 
Mais,  l'on  dira  qu'il  peut  se  libérer  en  payant  comme  le 
sous-locataire.  Je  ne  vois  pas  identité.  D'ailleurs,  cette 
question  doit  avoir  été  jugée,  et  en  France,  et  ici.  Elle  mérite 
bien  de  l'être,  de  manière  à  fixer  la  jurisprudence,  si  elle  ne 
l'est  pas*  Que  le  locataire  ne  puisse  se  refuser  à  la  gagerie 
pour  les  loyers  qu'il  doit,  cela  se  conçoit,  mais  c'est  tout 
autre  chose  quand  il  s'agit  d'un  tiers.  Sur  ce  point,  je  suis 
disposé  à  adopter  l'opinion  de  M.  Troplong,  Priv.  et  Hyp. 
vol.  1,  no.  15S.  L'on  a  cité  en  cette  cause  le  jugement 
rendu  en  appel  en  janvier,  1840,  et  qui  est  rapporté  à  la  page 
S17,  du  2  vol.  de  la  Revue  de  Légis.  et  de  Juris,  du  Bas- 
Canada,  (Jones  et  Lemesurier.)  Cette  partie  du  sommaire 
de  ce  rapport,  où  il  est  dit  :  ^^  On  peut  saisir  pour  paiement 
du  loyer  d'un  quai  les  effets  et  marchandises  mis  sur  ce 
quai,"  n'est  pas  exacte.  Ce  point  n'y  a  pas  été  jugé  d'une 
manière  aussi,  absolue.  (1)  La  cour  à  l'unanimité  infirme 
les  jugements  rendus  en  cette  cause  par  la  Cour  inférieure. 


(1  )  In  appeal ,  20th  Janoar^,  1 840,  Jones  and  Lemesurier,  a  case  reported  in  the 
2  Revue  oe  Légis  :  et  de  Juris  :  p.  317. 


As  to  the  right  of  attaching  goods 
upon  a  wharf  by  way  of  saitie-gagerie 
for  wharf  rent 


Quant  au  droit  de  saisir  des  mar- 
chandises sur  un  quai  par  voie  de  sat- 
sie-gagerie  pour  loyers  de  tel  quaL 


Havinff  had  communication  of  the  notes  ol  the  Honorable  Mr.  Justice  Rolland, 
who  renoered  judgment  in  that  case,  with  Messrs.  Pembertoui  MofTatt  and  De- 
Rocheblavei  we  are  enabled  to  give  the  following  additional  report  in  relation  to 
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'    PAinBTy  Jnge  :  Je  concours  dans  le  jugement  qui  va  être 
lendu  en  cette  cause,  mais  je  ne»  partage  pas  l'opinion  du 


ihe  right  of  seizins  goods  upon  a  wharf  for  wharf  rent  In  that  case,  the  Plain- 
tiff had  proceeded  by  way  of  wttUU^gagerie,  upon  affidavit,  as  may  be  seen  by  the 
following  remarks  : 

Rolland,  Justice,  having  delivered  the  opinion  of  the  Court  upon  a  question 
of  novation  raised  in  the  cause,  added  :       « 

''But  we  are  next  to  pronounce  on  the  validity  of  the  seizure  obtained  by  the 
Arapellant,  and  his  privilege  on  the  eoods  seized  on  the  premises.  This  seems 
to  be  of  importance  in  the  case,  and  it  is  a  question  not  yet  settled  in  this  coun- 
try, and  upon  which  a  variety  of  opinions  exist. 

If  this  were  the  case  of  a  lease  of  a  wharf-Hin  open  space-~an  areat  as  called 
in  the  Roman  law,  although  a  pradium  urbanuniy  or  a  grande  cour,  to  use  the 
language  of  some  french  authon,  we  should  have  considerable  difficulty  in  say- 
ixig,  (as  was  contended)  that  it  came  within  the  Art.  161,  of  the  Custom,  pro- 
viding a  remedy  for  lessors  of  houses,  «nauont,  and  I  must  say,  that  I,  as 
at  present  advised,  would  be  against  extending  this  privilep^e  of  a  ri^ht  to  saisie- 
gagerie,  against  the  express  language  of  the  law.  For  it  is  a  principle  that  pri- 
vileges being  against  the  common  Taw  are  not  to  be  extended.  We  come  next 
to  view  the  case  as  that  of  a  lease  of  a*store,  magatin.  This  is  nearer  to  a  lease 
of  a  house,  for  a  store  may  be  a  house  called  by  Brodeau  Manno,  Domui,  It 
may  be  ^e  habitation  of  man  ;  then  there  would  be  no  doubt,  as  Mr.  Pothier 
cays,  that  the  law  would  apply.  But  this  store  may  not  be  a  house  in  that  sense 
of  die  word,  a  dwelling  house.  We  know  not  whether  the  store  in  question  was 
so  or  not. 

As  the  landlord's  privOeee  on  the  goods  exists,  in  our  opinion,  (under  the  171st 
Article  of  the  Custom,  and  in  this  we  have  no  doubt  to  pronounce  against  the 
pretensions  of  the  Respondents  in  their  plea,)  we  are  led  to  consider  whether 
this  saisie-gagerie  was  or  not  legally  issued  in  aie  present  case,  under  the  provi- 
sions of  àiat  171  St  Article  of  the  Custom,  to  secure  the  rights  of  the  landlord. 
This  17l8t  Article  gives  the  droit  de  suite  in  certain  cases,  namely,  of  the  goods 
seized  by  other  cretUtors,  or  of  such  as  were  removed,  and,  I  would  say,  about  to 
be  removed.  Now,  every  remedial  law  must  be  interpreted  so  as  to  carfy  into 
effect  the  views  of  the  legislator.  What  would  be  the  Writ  to  be  issued  to  exer- 
cise this  droit  de  tuite  1  Would  it  be  any  thing  else  than  a  Writ  of  saisie-gage- 
rie— ^which  means,  as  translated  by  Brodeau,  emtio  pignoriSf  and  although,  in 
most  cases,  this  was  done  after  a  seizure  by  creditors,  or  removal  from  the  pre- 
mises, surely  if  there  is  evidence,  and  (we  have  the  admissions  of  the  Respon- 
dents to  that  effect)  that  the  goods  were  to  be  sold,  and  therefore  removed— tnere 
can  be  no  objection  that  the  landlord  should  prevent  this  injur]r  to  his  rights, 
which  injury  was  contemplated.    The  Defentunts  cannot  complain. 

Whatever  might  have  been  the  difficulty  m  maintaining  a  eaine^gagerie  under 
the  161st  Article,  where  no  removal  of  goods  is  taking  place,  if  we  can  view 
this  êoisie  as  having  taken  place  under  the  171st  Article,  we  should  maintain  it 
For  it  is  evidently  for  the  purpose  of  Justice,  that  we  should  secure  a  privilege 
to  the  landlord  on  goods  which  are  his  pledge,  whether  they  be  in  a  house,  a 
store,  a  wharf  or  a  farm.  The  Article  171  is  by  all  authors  declared  to  grant 
the  privilege  to  landlords  whether  oi  tiprœdium  urbanum  or  B.prœdium  rusticum. 
It  includes  all  lessors  of  real  estate. 

But  there  is  another  circumstance  that  induces  us  to  distinguish  this  case  from 
that  of  a  common  saieie-giigerie  taken  as  a  matter  of  course  :  Here  the 
writ  called  saitiergagerie,  (it  might  be  called  taine-arrit,)  is  issued  upon  an 
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Président  de  la  Cour  quant  à  la  manièie  de  plaider  et  de 
piouvér  le  paiement.  Je  suis  disposé  à  adopter,  en  matière 
de  preuve,  sur  des  affaires  de  commerce,  les  règles  de  la 
jurisprudence  anglaise,  comme  je  suis  forcé  de  les  suivre 
dans  le  mode  de  procédures  applicables  au  procès  par  jury. 
Je  crois  que  le  paiement,  opposé  à  la  demande  en  cette 
cause,  était  suffisamment  ^égué,  mais  la  preuve  est  insuf- 
fisante. Il  est  évident  que  le  Défendeur  a  voulu  faire  un 
double  emploi  du  paiefnent  fait  au  moyen  des  briques  trans- 
portées au  Demandeur. 

Atlwin,  Justice,  concurred.  (2) 

The  judgments  in  Appeal  are  as  follows  : 
Judgment  on  principal  demand. 

The  Court,  &c.  &c.  : — Considering  that  the  Appellant  has 
established,  by  legal  proof,  that,  at  the  time  of  the  bringing 
of  this  action  in  the  Court  below,  the  sum  of  sixty-eight 
pounds,  fifteen  shillings,  was  due  and  payable  to  him  by 
the .  Respondent,  for  arrears  of    rent    accrued    under  the 

affidavit  shewing  the  necessity  of  a  seizure  to  secure  the  rights  of  privilege 
vested  in  the  landlord.  The  name  is  of  little  consequence,  if  the  seizure 
lobe  made  under  it  is  legak 

Indeed,  I  would  say,  that  same-gagtrie  is  the  correct  name,  it  is  a  saine  du  gagty 
taptio  pignorU  ;  ana  who  can  say  uatthe  creditor  having  those  rights  to  secare* 
wnidi,  we  are  of  opinion  did  belong  to  him,  was  not  entitled  to  attach  ^ose 
goods  nnder  the  circumstances  1  For  these  considerations,  the  Court  is  die* 
posed  to  maintain  this  seizure  without  expressing  any  opinion  on  the  legality  of 
the  samt-gagene,  in  the  common  course,  for  the  rent  of  a  wharf  or  open  space,  or 
other  property  that  might  fall  within  the  description  of  the  prœdium  urbanmm  of 
the  Romans,  to  which  allusion  is  made  by  Duplessis  speaking  on  the»  161st  Art. 
of  the  Custom,  when  he  says:  **  le  mot  maiaon  représente  ici  les  héritages 
urbains  des  Romains,  &c.''  We  bave  taken  some  trouble  in  expressing  onr 
opinion  that  improper  inferences  may  not  be  drawn  from  the  present  decision. 

(2)  At  the  time  of  the  argument  of  this  case,  an  objection  was  raised  by  the  Court 
as  to  the  jurisdiction  of  the  Court  below  and  of  the  Court  of  Appeals  in  ^e  mat> 
ter,  inasmuch  as  the  Defendant  had  not  been  served,  but  an  attorney  had  come 
forwiud  and  appeared  for  him,  without  service  of  process.  The  parties  were 
requested  to  cite  authorities  to  establish  that  this  could  lawfully  be  done.  The 
Defendant  contended  that  this  irregularity,  if  it  was  one,  had  not  been  pleaded 
by  the  adverse  party,  and  that  it  could  only  be  taken  advantage  of  by  tne  De- 
fendant himseli,  by  means  of  a  désaveu,    tlpon  this  point  he  cited  : 

1.  Condensed  Louisiana  Reports,  p.  10  : — 3.  Ency  :  de  Juris  :  vbo.  Désaveu:-^ 
Serpillon,617: — ^N.  Dén  :  vbo. Désaveu: — 1  Merun,Q.  de  D.  vbo.  Assignation 
609-612:— 7  Poth.  P.  Civ.  :— Welsby,  Exch  :  Rep.  &c.— This  point  was 
afterwaxds  overlooked,  the  parties  having  agreed  to  try  the  merits  of  tbe  case^ 
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deed  of  lease,  of  the  twelfth  of  May,  one  thousand  eight  hnn- 
died  and  forty-nine,  declared  upon,  and  that  the  exceptions 
pleaded  by  the  said  Respondent,  in  the  Court  below,  were 
irregular  and  insufficient  in  law,  and,  moreover,  that  the 
Respondent  failed  to  establish  the  same,  by  legal  evidence, 
and  that,  therefore,  in  the  adjudication  of  the  Court  below, 
that  the  rent  claimed  by  the  Appellant  was  duly  paid  to  him, 
on  the  sixth  day  of  September,  one  thousand  eight  hundred 
and  forty-nine,  there  is  error  ;  the  Court  here,  doth  reverse 
the  said  judgment,  to  wit  :  the  judgment  rendered  in  the 
Court  below,  on  the  twenty-first  day  of  July  last  past  ;  and, 
proceeding  to  render  such  judgment  as  the  Court  below 
ought  to  have  rendered,  doth  condemn  the  said  Respondent 
to  pay  to  the  Appellant  the  said  sum  of  sixty-eight  pounds 
fifteen  shillings,  current  money  of  this  Province,  as  and  lor 
such  arrears  of  rent,  with  interest  thereon,  from  the  twenty- 
ninth  day  of  April,  one  thousand  eight  hundred  and  fifty, 
till  paid,  and  costs  of  suit,  as  well  in  this  Court  as  in  the 
Court  below  ;  and  fiirther,  the  Court  maintains  the  attach- 
ment of  the  twenty-eight  thousand  and  ninety-six  bricks  and 
two  hearth  stones,  efiected  under  the  process  of  sairie-gagerie 
in  this  cause  issued,  to  serve  and  avail  the  Appellant  as 
security  for  the  payment  of  his  said  rent,  as  by  law  provided, 
fcc,  &c. 

Judgment  on  the  Intervention. 

The  Court  : — Considering  that  the  quantity  of  twenty- 
eight  thousand  and  ninety-six  fire  bricks  and  two  hearth 
stones,  claimed  by  the  Respondent  in  and  by  his  demand 
in  intervention  in  the  Court  below,  were  legally  seized 
and  attached  under  process  of  saiaie-gagerie  sued  out, 
by  the  Appellant,  to  enforce  and  secure  a  lawfiil  de- 
mand for  rent  in  arrear  due  and  owing  to  him  by  Patrick 
Anderson,  the  Defendant  in  the  Court  below,  for  the  use  and 
enjoyment  of  the  wharf,  and  premises  in  question  in  this 
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cause  :  and  that  the  said  bricks  and  hearth  stones,  at  the 
time  of  the  seizure  thereof,  were  liable  and  subject,  by  law, 
to  the  privilege  of  the  landlord,  mi/per  invedis  et  iOatis^  as 
goods  and  merchandize  stored  and  kept  and  placed,  for 
deposit  and  sale,  upon  the  said  wharf  and  premises,  by  the 
authorized  agent  and  factor  of  the  said  Respondent,  who, 
under  the  statute  in  this  behalf,  to  wit  :  the  statute  of  the 
10th  and  11th  Victoria,  Cap.  10,  had  power  to  pledge  the 
said  goods  and  merchandize  of  the  Respondent  ;  and  that, 
in  the  judgment  of  the  Court  below,  by  which  it  is  declared 
and  adjudged,  that  at  the  time  of  the  said  seizure,*  the  rent, 
for  securing  the  payment  of  which  the  said  fire  bricks  and 
hearth  stones  were  seized,  had  been  paid  to  the  Appellant, 
there  is  error,  inasmuch  as  the  Respondent  hath  wholly 
failed  to  establish  such  payment  by  legal  proof,  doth  reverse 
the  said  judgment,  and  proceeding  to  render  such  judgment 
as  the  Court  below  ought  to  have  rendered,  doth  dismiss 
the  said  demand  in  intervention,  and  doth  condenm  the  Res- 
pondent to  pay  to  the  Appellant  the  costs  by  him  incuned, 
in  this  behalf,  as  well  in  the  Court  below  us  in  the  Court  here. 

Jones,  for  PlaintiiBf. 

Ross,  David,  for  Defendant. 

Holt  and  Irvuts,  for  Intervening  Pcirty  and  Respondent. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Mondelbt,  Justices. 

No.  1706(Kjbith, \ Plaintiff. 

of        <                                      vs. 
1851*     (Bio£Low, Defendant. 


Held,  that  a  party  who  contractB  a 
second  marriage,  cannot  dispose  by 
marriage  contract  in  fiivor  of  his  second 
wife  of  any  portion  of  the  eonçuèU  of 
the  first  community  or  of  a  greater 
portion  of  the  aequûs  than  that  accruing 
to  the  child  taking  the  smallest  share. 


Juger  qu'un  homme  qui  convole  en 
seconde  noces,  ne  peut  par  son  contrat 
de  mariage  avec  sa  seconde  femme, 
disposser  en  sa  faveur  d'aucune  portion 
des  conquèts  de  la  première  commu- 
nauté, ou  d'une  plus  grande  portion 
des  acquets  que  la  part  afférente  à  l'en- 
fant le  moins  prenant 


Judgment  the  30th  day  of  December,  1851. 

The  PlaintiiT,  widow  of  John  Averton,  sued  the  Defendant, 
in  his  capacity  of  Tutor  to  the  two  minor  children,  issue  of 
the  marriage  of  her  late  husband  and  Elizabeth  McClintock, 
his  first  wife,  for  the  sum  of  £60,  interest  of  £1000,  alleged 
to  be  due  under  her  marriage  contract. 

By  this  contract  there  was  an  exclusion  of  community  and 
dower,  and  in  consideration  thereof,  a  settlement  on  the 
Plaintiff,  of  the  sum  of  £1000  during  her  life,  which  was  at 
her  death  to  revert  -to  the  children  of  the  said  marriage,  or  in 
default  of  such  issue,  to  the  children  of  Averton  by  Elizabeth 
McClintock,  his  first  wif«.  To  secure  payment  of  this  sum, 
certain  real  estate  in  the  St.  Ann's  suburb,  was  specially 
mortgaged.  By  another  clause  of  the  contract,  Averton  made 
a  donation  to  the  Plaintiff  of  all  his  household  furniture, 
valued  at  £200. 

Averton  died  in  February  1849,  leaving  two  children  by 
his  first  marriage,  to  whom  the  Defendant  was  appointed 
Tutor.    There  were  no  children  by  the  second  marriage. 

The  defendant,  setting  forth  that  he  had  accepted  the  suc- 
cession for  the  minors,  âous  bénéfice  d^inventaire J  pleaded  that 
by  the  marriage  ofAverton  with  Elizabeth  McClintock,  there 
had  been  a  community  of  goods  established  between  them, 
and  that  at  the  time  of  the  second  marriage  with  the  Plaintiff, 
he  had  no  other  property  than  that  coming  firom  his  share  of 
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the  community  ;  |nd  that  the  prpvisioDB  of  the  marriage 
contract  with  the  Plaintiff  were  in  .violation  of  the  rights  of 
the  children  by  the  first  marriage,  and  of  the  law  regulating 
second  marriages,  {PEdU  des  secondes  noces.) 
Issue  being  joined,  the  parties  went  to  proof  : 
The  facts  in  so  far  as  they  bear  on  the  point  decided, 
appear  from  the  judgment,  which  was  as  follows  : — ^^  Consi- 
dering that  the  Defendant  hath  established  the  material 
allegations  in  the  exception,  by  him  in  the  said  cause  pleaded, 
contained,  and  that  the  late  John  Averton  in  the  Plaintiff's 
declaration  mentioned,  who  in  the  year  1832,  contracted 
marriage  with  the  late  Elizabeth  McClintock,  with  a  com- 
munity of  property  and  had  issue  two  children  of  his  said 
marriage,  now  livii^,  and  afterwards,  to  wit,  on  the  7th 
September  1848,  contracted  a  second  marriage,  comiold  en 
secondes  noceSj  with  the  Plaintiff,  could  not  by  law  give  to 
or  bestow  upon  the  Plaintiff  his  second  wife,  any  part  or 
portion  of  the  con^ni^te  of  the  said  conmmnity  of  property 
with  the  late  Elizabeth  McClintock  :  and  further,  considering 
that  it  appears  that  the  said  late  John  Averton,  by  his  contract 
of  marriage  with  the  said  Plaintiff,  executed  on  the  6th  Sep- 
tember, 1848,  gave  to  the  Plaintiff,  by  donation  therein 
expressed,  certain  articles  of  furniture  and  other  moveable 
property  of  the  value  of  £200  7s.  6d.,  and  further,  the 
usufruct  of  £1000  during  his  life,  which  said  sum  of 
£200  7s.  6d.,  with  the  suip  of  £60  now  sought  to  be  recover- 
ed as  interest  upon  the  said  sum  of  £1000,  alleged  to  be 
due  to  the  Plaintiff  as  usufructuary,  by  virtue  of  the  said 
donation,  greatly  exceed  the  portion  of  each  of  the  children 
of  the  said  late  John  Averton  in  his  acquets^  and  by  reason 
thereof^  the  said  donation  of  the  usufruct  of  the  said  £1000 
is  contraiy  to  law  and  cannot  be  enforced,  the  Court  doth 
maintain  the  said  exception,  and  dismiss  the  action  of  the 

Plaintiff. 
A.  and  G.  Robertson,  for  Plaintiff. 

Chbbbisr  bnd  Dorion,  for  Defendant. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Duyai*  et  Meredith,  Juges. 

No.  1350(  SiRois • ..Demandeur^ 

de       <                                   vs. 
1852.    (MicHAUD Défendeur. 


Jugéf  qu'une  donation,  à  titre  oné- 
reux, dont  les  charges  égalent  la  videur 
de  l'immeuble  donné,  ne  peut  être  an- 
nulée pour  cause  de  survenance  d'enfant, 
car  dajiB  ce  cas,  elle  équipoUe  à  vente. 


Held,  that  a  donation,  d  tUre  onéreux, 
containing  charges  equal  to  the  value  of 
the  immoveable  property  thereby  given» 
caimot  be  rescinded  b^r  reason  of  the 
subsequent  birth  of  a  child,  such  dona- 
tion being  in  the  nature  of  a  sale. 


Jugement  rendu  le  14  avril,  1862. 


L'action  demandait  l'annulation  d'une  donation  pour 
cause  de  survenance  d'enfant.  Cette  donation  avait  été  con* 
sentie  par  Paschal  Coté  et  son  épouse  au  Défendeur.  Le 
Demandeur  était  aui^  droits  des  donateurs. 

A  cette  action,  le  Défendeur  plaida  que  les  charges  de 
cette  donation,  acquittées  par  lui,  égalaient  la  valeur  de 
l'immeuble  donné. 

La  preuve  ayant  établi  ce  fsût,  intervint  le  jugement  qui 
soit: 

La  Cour.  • .  •  •  •  •  «considérant  que  l'acte  consenti  par  Pas* 
chai  Coté  et  Marguerite  Michaud,  son  épouse,  au  Défendeur, 
devant  Dumais,  notaire,  le  30  juin,  1821,  à  Kakouna,  inti- 
tulé, '^  Acte  de  Donation,"  et  pour  la  révocation  duquel  la 
présente  action  est  intentée,  a  été  fait  à  diverses  charges,  etc., 
appréciables  à  prix  d'argent  ;  considérant  que  la  valeur  des 
dites  charges)  etc.  lors  de  la  passation  du  dit  acte,  égalait  la 
valeur  de  la  terre  y  désignée,  et  que  par  conséquent  le  dit 
IS 


178 

acte  est  nn  contrat  equipollent  à  vente,  qui  ne  peut  êtie  lévo- 
quépoor  cause  de  survenance  d'en&nt— déboute  le  Deman- 
deur de  son  action  avec  dépens. 
.  L&LIKVSX  et  Anoebs,  pour  le  Demandeur. 
SouLARDy  pour  le  Défendeur. 


■W»^M>^^»^<W^<»^^<MM»rf^^<»^^»<MM»«M>i 


COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Ditval  et  Msrxbith,  Juges. 

No.   S85CTRtn)ELLE....... • Damoiufettr. 

.  de       <  vs. 

1861.     (  Allard, • Dtfendewr. 


3ué6.  qu'on  ne  peut  mettre  en  quee-  '  Held,  that  an  objection  to  the  legality 
tbn  m  légalité  d'une  exception  ou  d^ttn  of  an  exception  or  plea  cannot  be  raised 
plaidoyer  quelconque  (plea)  qu'au  but  bj  demurrer  or  dêferue  en  droit. 
moyen  d'un  tf«iii«rrer)(défen8e  en  droit}) 'Containing  the  grounds  to  be  nrgea 
contenant  les  moyens  de  droit  que  l'on  against  suoh  exception  or  pie 
entend  faire  valoir  contre  telle  excep»  1 
tion  ou  plaidoyer. 


Jugement  rendu  le  16  mai,  186S. 


A  Paction  du  Demandeur,  le  Défendeur  ayant  plaidé  par 
une  exception  perpétuelle,  le  premier  y  répliqua  générale- 
ment, et  inscrivit  la  cause  sur  le  rAle  de  droit,  pour  plaider 
Pillêgalité  des  chefs  de  l'exception  et  les  faire  rejeter. 

Lors  de  Paudition  en  droit,  le  Défendeur  prétendit  que  le 
Demandeur  ayant  répliqué  généralement  à  son  exception, 
avait  par  là  accepté  la  contestation,  et  ne  pouvait  plus  en 
contester  la  légalité,  sur  une  simple  audition' en  droit.  Il 
cita  une  décision  rendue  dans  la  Cour  Supéiieuie  4  Québec 
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le  SO  Décembre,  1850,  No.  428,  Brillard  vs.  Einghorn,  et 
la  35ème  règle  de  pratique,  qui  requiert  que  toute  délense  en 
droit  devra  contenir  les  raisons  sur  lesquelles  elle  est  fondée. 

Le  Demandeur  invoqua  Pusage  suivi  pendant  plus  de 
trente  ans  dans  la  Cour  du  B.  R.,  et  cita  aussi  une  décision 
de  la.C.  S.,  Québec,  rendue  le  S  juin,  1850,  No.  70S,  Jones 
vs.  Anderson,  par  laquelle  une  motion,  pour  rejeter  un  demut' 
rer,  paroequ'il  ne  contenait  pas  l'énumération  des  moyens  de 
droit,  fut  rejetée  par  MM.  Duval  et  Meredith,  Juges.  Il 
observa  que  la  règle  de  pratique  ne  s'applique  qu'à  une 
défense  en  droit,  offerte  comme  réponse  à  une  action  et  non 
aux  répliques  aux  exceptions. 

DuvAL,  Juge  : — ^11  est  vrai  que  dans  la  ci-devant  Cour  du 
Banc  du  Roi,  la  pratique  était  de  répliquer  généralement  et 
d'inscrire  pour  être  entendu  en  droit  sur  la  légalité  des 
exceptions  ou  plaidoyers.  Quand  Sir  Jamss  Stuart  a  été 
promu  au  Banc,  il  a  introduit  la  pratique  de  ne  mettre  en 
question  la  légalité  d'une  défense  qu'au  moyen  d'un  demuT" 
reTj  ou  défense  en  droit  : — ^Nous  croyons  cette  pratique  plus 
logique  et  plus  avantageuse,  et  nous  l'avons  adoptée,  et 
nous  entendons  la  maintenir  par  la  suite.  Nous  avons 
décidé,  dans  la  cause  de  Brillard  vs.  Kinghorn,  que  le 
demurrer  devait  contenir  les  raisons  sur  lesquelles  il  était 
fondé  :  quant  à  la  cause  de  Jones  et  Anderson,  où  l'on  prétend 
que  le  contraire  a  été  jugé,  mon  opinion  individuelle  a  été 
guidée  dans  cette  cause  par  d'autres  considérations,  et  mon 
attention  n'a  pas  été  appelée  en  particulier  sur  le  point  dont 
nous  nous  occupons.  La  règle  que  nous  établissons  est 
conforme  d'ailleurs  à  la  règle  de  pratique,  s.  35. 

Mersdith,  Juge  :  Dans  la  caus^  de  Jones  et  Anderson, 
accoutumé  comme  je  l'étais  à  la  pratique  de  Montréal,  je 
n'ai  pas  hésité,  pour  ma  part,  à  décider  qu'une  audition  en 
droit  pouvait  avoir  lieu,  sans  une  défense  en  droit  spéciale, 
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{speciai  demurrer.)  Mais  la  majorité  de  la  Cour  ayant  depuis 
exigé  une  telle  défense,  je  n'hésite  pas  à  adopter  un  mode 
de  procédure  qui,  s'il  n'est  pas  dans  la  lettre  de  la  lègle  de 
pratique,  qui  ne  parle  que  de  défense  en  droit,  est  du  moins 
conforme  à  l'esprit  de  cette  règle. 

Le  jugement  est  comme  suit  : 

La  Cour.  •  •  •  .vu  que  le  Demandeur  a  lié  la  contestation 
avec  le  Défendeur  en  filant  une  réponse  générale  à  l'excep- 
tion perpétuelle  du  Défendeur,  ordonne  que  les  parties  pro- 
cèdent à  la  preuve • 

TAScHfiftEAU,  J.  T.  pour  le  Demandeur. 

BsLiifiAU,  pour  le  Défendeur. 


^^^^tt^^i^^^S^t^Ê^/Kfit^^^J^^^t^^^^i^^*^ 


COUR  DU  BANC^DE  LA  REINE,)     MONTREAL. 

Présents  ;  Rollakd,  Panst  et  Atlwin,  Juges. 

ÎLeprohon*. • Appelant^ 
et 
Le  Maire,  &c.  de  Moittrbal, InKmés. 


Jugé  1.  Que  Perreur  de  droit  fient 
donner  ouverture  à  l'action  en  restitu- 
tion. 

2.  Que  dans  l'espèce ,  un  citoyen  qui 
à  volontairement  payé  une  tare  im- 
poeée  par  un  règlement  de  la  corpora- 
tion municipale  que  la  Cour  déclare  ntd, 
m  droit  au  rembounemeftt  de  ce  qu'il  a 
ainsi  payé. 


t 


Held  1.  That  the  erreur  de  droit  may 
ive  rise  to  an  action  for  the  recovery 

ick  of  money  paid. 

2.  That  in  the  case  suhmitted,^  party» 
who  has  voluntarily  imid  a  tax  imposed 
hy  a  hy-law  of  a  municipal  corporation, 
which  hy-law  is  declared  hy  me  Ooart 
to  he  void,  has  a  right  to  recover  back 
what  he  has  so  paid. 


Jugement  le  11  juillet,  1851. 


Dans  le  mois  ie  novembte^  1849,  en  la  Cour  du  Banc  de 
la  Reine  du  District  de  Monttéd,  PAppelant  institua  une 
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action  candictio  inddfUi  contre  les  Intimés,  pour  le  recou- 
vrement d'mie  somme  de  £65,  cours  actuel,  qui  fut  rapportée 
le  7  janvier,  1850,  en  la  Cour  Supérieure. 

La  déclaration  alléguait  que  le  Demandeur,  résidant  dans 
la  cité  de  Montréal,  avait  été,  dans  le  mois  d'octobre,  1842, 
nommé  et  appointé,  suivant  la  loi  à  cet  égard, 'Inspec- 
teur de  potasse  et  perlasse  pour  la  dite  cité  de  Montréal, 
et  que  depuis  ce  temps  il  avait  continué  de  l'être  et 
Pétait  encore,  et  avait  toujours  joui  et  jouissait  encore 
de  tous  les  avantages,  émoluments,  privilèges  et  exemptions 
attachés  à  sa  dite  charge  d'Inspecteur  de  potasse  et  perlasse 
pour  la  dite  cité  de  Montréal  ;  que  dans  le  cours  de  l'année 
1845,  les  cotiseurs  pour  la  dite  cité  de  Montréal  pour  la  dite 
année,  avaient,  par  erreur,  cotisé  le  dit  Demandeur,  conmie 
Inspecteur  de  potasse  et  perlasse  pour  la  dite  cité  de  Mont- 
réal, pour  une  somme  de  £30,  cours  actuel,  laquelle  somme 
loi,  le  dit  Demandeur,  comme  Inspecteur  de  potasse  et  per- 
lasse pour  la  dite  cité  de  Montréal,  avait  payée  entre  les  mains 
du  trésorier  des  dits  Défendeurs  le  16  novembre,  1845,  et  ce 
par  erreur  et  sans  cause,  et  sous  la  fausse  impression  où  il 
avait  été  mis  par  les  dits  Défendeurs,  qu'il  était  tenu  envers 
eux  au  paiement  de  cette  dite  somme  de  £30,  cours  actuel. 
Que  dans  le  cours  de  l'année  1846,  les  cotiseurs  pour  la  dite 
cité  de  Montréal,  pour  la  dite  année,  avaient  par  erreur, 
ootisé  le  dit  Demandeur,  comme  Inspecteur  de  potasse  et 
perlasse  pour  la  cité  de  Montréal,  pour  une  somme  de  £35, 
cours  actuel,  laquelle  somme  le  dit  Demandeur  avait  payée 
entre  les  mains  du  trésorier  des  dits  Défendeurs,  le  17  dé- 
cembre, 1846,  et  ce  par  erreur  et  sans  cause,  et  sous  la  fausse 
impression  où  il  avait  été  mis  par  les  dits  Défendeurs,  qu'il 
était  tenu  envers  eux  au  paiement  de  cette  dite  somme 
de  £35. 

ï^  Demandeur  allégua  de  plus,  que  depuis  la  dite  année 
1B46,  il  avait  cessé  d'être  cotisé  comme  Inspecteur  de  potasse 


et  perlasse  pour  la  dite  cité  de  Montréal  ;  et  que  poor  les 
raisons  ci-dessus,  il  avait  le  droit  de  réclamer  et  répéter 
des  Défendeurs  le  remboursement  des  dites  deux  sommes 
de  £S0  et  de  £S5,  qu'il  leur  avait  payées  par  erreur  et 
.  sans  cause,  et  sur  le  refus  de  ce  faire  par  les  Défendeurs, 
concluaU  à  ce  que  les  Défendeurs  fussent  condamnés  à  lui 
payer  la  dite  somme  de  £65,  avec  intéiét  et  dépens. 

A  cette  action  les  Défendeurs  plaidèrent  :  lo.  par  exceptions 
péiemptoiies  et  fins  de  non-rccevoir, — que  par  un  règlement 
du  maire,  des  échevins  et  des  citoyens  de  la  cité  de  Mont* 
real,  assemblés  en  conseil,  le  dit  règlement  fait  et  passé  le 
29  avril,  1845,  suivant  et  ccmformément  à  la  loi  et  au  statut 
en  tel  cas  fait  et  pourvu,  le  dit  règlement  pilblié  et  en 
existence,  et  dans  toute  sa  pleine  force  et  vertu  lor»  et  à 
Pépoque  du  paiemrent  de  la  somme  de  £S0,  que  le  Deman* 
deur  alléguait  dans  sa  déclaration  avoir  fSedt  aux  dits  Dêfen* 
deurs  en  l'année  1845^  et  lors  et  à  l'époque  du  paiement  de 
la  somme  de  £35,  que  le  Demandeur  alléguait  avoir  fait  aux 
Défendeurs  en  l'année  1846,  i)  était  entre  autres  choses,  et 
nommément,  par  la  section  XLIII  du  dif,  règlement,  statué 
et  ordonné,  qu'un  droit  annuel  serait  et  était,  par  le  dit  règle- 
ment, imposé  sur  toute  et  chaque  voûte  ou  hangar  d'inspec- 
tion dans  la  dite  cité  de  Montréal,  et  sur  tout  le  local  occupé 
ou  employé,  aux  fins  de  leurs  affaires,  par  les  inspecteurs  de 
potasse,  perlasse,  bois,  bœuf,  farine,  lard  ou  d'aucune  autre 
sorte  ou  description  de  produits  ou  marchandises  quel* 
conques,  et  tel  droit  serait  payable,  le  1er  mai  de  chaque  an- 
née, par  l'occupant  ou  les  occupants  de  tel  local,  sur  le  pied  de 
£10,  cours  actuel,  par  chaque  £100,  du  dit  cours,  de  la  valeur 
cotisée  chaque  année,  sur  tel  local  occupé  ou  employé  pour  les^ 
fins  et  objets  ci-dessus,  ou  par  le  propriétaire  ou  les  pro|»rié- 
taires  de  tel  local,  si  le  droit  n'était  pas  payé  par,  ou  ne  pou- 
vait pas  être  prélevé  de  tel  occupant  ou  occupants,  ainsi  que 
le  tout  apparaissait  plus  amplement  par  le  dit  règlement, 
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dont  eux,  lendits  Défendeurs,  filaient  une  copie  avec  leurs 
dites  exceptions  péiemptoiies  et  fins  de  non-recevoir,  et 
à  laquelle  ils  référaient  comme  faisant  partie  des  dites  excep- 
tions et  fins  de  non-recevoir. 

Que  la  somme  de  £30,  que  le  Demandeur  alléguait,  dans 
sa  déclaration,  avoir  payée  aux  Défendeurs  en  la  dite  année 
1845,  était  pour  le  droit  dû  par  le  dit  Demandeur  aux  dits 
Défendeurs,  en  vertu  du  dit  règlement,  pour  la  dite  année 
1845,  comme  occupant  un  local  situé  dans  l'arrondissement 
de  la  dite  cité  de  Montréal,  et  par  lui  occupé  et  employé 
pour  ses  affaires  comme  Inspecteur  de  potasse  et  perlasse 
pour  la  dite  cité  de  Montréal,  en  la  dite  année  1845,  lequel 
local,  sous  le  nom  et  description  de  "  Potash  Inspection  Store, 
College  Street,"  avait  été  cotisé,  taxé  et  imposé  pour  la  taxe 
et  cotisation  municipale,  en  vertu  du  dit  règlement,  pour  la 
dite  année  1845,  comme  étant  de  la  valeur  annuelle  de  £300, 
cours  actuel,  ce  qui  donnait  pour  le  dit  droit  pour  la  dite 
année  1845,  en  vertu  du  dit  règlement,  la  dite  sonmie  de 
£30,  à  laquelle  le  dit  Demandeur  avait  été  taxé  et  imposé 
comme  dit  est  ;  et  que  la  dite  somme  de  £35,  que  le  Deman- 
deur alléguait,  dans  sa  dite  déclaration,  avoir  payée  aux  dits 
Défendeurs,  en  la  dite  année  1846,  était  pour  le  droit  dû  par 
le  dit  Demandeur  aux  dits  Défendeurs,  en  vertu  du  dit  règle- 
ment, pour  la  dite  année  1846,  comme  occupant  un  local 
situé  dans  l'arrondissement  de  la  dite  cité  de  Montréal,  et 
par  lui  occupé  et  employé  pour  ses  affaires  comme  Inspecteur 
de  potasse  et  perlasse  pour  la  dite  cité  de  Montréal,  en  la 
dite  année  1846,  lequel  local,  sous  le  nom  et  description  de 
'^  Potash  Inspection  Store,  College  Street,"  avait  été  cotisé 
et  imposé  pour  la  taxe  et  cotisation  municipale,  en  vertu  du 
dit  règlement,  pour  la  dite  année  1846,  comme  étant  de  la 
valeur  annuelle  de  £350,  cours  actuel,  ce  qui .  donnait  pour 
le  droit  pour  la  dite  année  1846,  en  vertu  du  dit  règlement, 
la  dite  somme  de  £35,  à  laquelle  le  dit  Demandeur  avait  été 
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taxé  et  imposé  tomme  dit  est.  Que  lors  des  paiements  ainsi 
allégués  avoir  été  faits  par  le  Demandeur  aux  Défendeurs 
dans  les  dites  années  1845  et  1846,  le  règlement  en  question 
était  en  existence  et  dans  sa  pleine  force  et  yertu,  ce  que  le 
Demandeur  devait  ou  était  tenu  de  connaître,  et  nommément 
comme  citoyen  de  la  dite  cité  de  Montréal,  lesquels  paie' 
ments  avaient  été  ainsi  par  lui  faits  sous  l^mpire  et  en  vertu 
du  dit  règlement,  dont  le  dit  Demandeur  avait  alors  connais* 
sauce,  ou  devait  et  était  tenu  d'avoir  connaissance.  Que  le 
dit  Demandeur,  en  faisant  alors  les  dits  paiements^  ayant 
eu  connaissance  du  dit  règlement,  s'était  sciemment  et 
volontairement  soumis  aux  dispositions  du  dit  règlement, 
et  était  non  fondé  et  non  recevable  à  revenir  contre  les 
dits  paiements,  et  à  demander  le  remboursement  des  dites 
sonmies  d'argent,  ainsi  par  lui  payées,  en  vertu  du  dit 
règlement,  dont  il  n'avait  jamais  contesté  la  validité,  et  dont 
il  ne  contestait  pas  la  validité,  même  par  sa  dite  action  et 
demande,  ainsi  qu'il  était  tenu  et  obligé  de  le  faire. 

2o.  Une  défense  en  fait. 

Au  soutien  de  leurs  exceptions  péremptoires  et  fins  de 
non-recevoir,  les  Défendeurs  produisirent  le  règlement  du 
conseil  de  la  corporation  de  la  dite  cité,  en  date  du  29  avril, 
1845,  No.  162,  invoqué  dans  leurs  dites  exceptions  péremp* 
toiles  et  fins  de  non-recevoir* 

Aux  exceptions  péremptoires  et  fins  de  non-recevoir  plaî- 
dées  par  les  Défendeurs,  le  Demandeur  opposa  une  réponse 
spéciale,  par  laquelle  il  dit  que  la  section  43  du  règlement 
invoqué  par  les  Défendeurs,  comme  ayant  été  fait  par  le 
maire,  les  échevins  et  les  citoyens  de  Montréal,  assemblés 
en  conseil,  le  29  avril,  1845,  et  suivant  et  conformément  à  la 
loi  et  au  statut  en  tel  cas  fait  et  pourvu,  était,  au  contraire, 
dans  son  esprit  et  dans  ses  efiets,  en  contradiction  directe  à 
l'esprit  et  à  la  lettre  des  statuts  de  la  6  Vict.  ch.  6,  et  8  Vict. 
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ch.  59,  et  qne  la  dite  section  43,  du  dit  règlement,  était  nnlle  et 
de  nul  effet,  et  Pavait  toujours  été,  comme  étant  une  violation 
des  lois  et  statuts  existants  pour  régler  l'inspection  de  la 
potasse  et  perlasse,  et  pour  l'incorporation  de  la  cité  de 
Montréal,  attendu  que  le  dit  Demandeur,  comme  Inspecteur 
de  potasse  et  perlasse  pour  la  dite  cité  de  Montréal,  ne  pou- 
vait être  ni  cotisé  ni  taxé,  n'étant  point  du  nombre  des  per- 
sonnes que  les  dits  Défendeurs  pouvaient  cotiser  et  taxer 
conformément  à  la  loi.  Que  la  dite  section  du  dit  règlement 
n'avait  jamais  donné  aucun  droit  aux  dits  Défendeurs  de  faire 
payer  au  dit  Demandeur  les  dites  sommes  de  £30  et  £35, 
mentionnées  dans  la  déclaration  de  lui  le  dit  Demandeur,  et 
que  les  ayant  payées  sans  droit  et  sans  cause,  il  avait  bien 
le  droit  d'en  demander  le  remboursement. 

Dans  cette  réponse  spéciale,  le  Demandeur  conclut  pure» 
ment  et  simplement  au  renvoi  des  e^ceptimis  pêremptoires. 

A  cette  réponse  spéciale,  les  Défendeurs  répliquèrent  en 
maintenant  la  légalité  et  validité  du  règlement,  et  niant  au 
Demandeur  le  droit  d'invoquer  la  nullité  de  ce  règlement, 
de  la  manière  qu'il  le  faisait  dans  sa  réponse  spéciale. 

L'enquête  ou  preuve,  sur  la  contestation  soulevée  entre  le 
Demandeur  et  les  Défendeurs,  consiste  dans  les  admissions 
faites  par  les  parties  de  part  et  d'autre. 

Le  deux  septembre  1850  la  C#ir  rendit  le  jugement 
suivant  : 

"  The  Court  having  heard  the  parties  by  their  Counsel, 
'^  examined  the  proceedings  and  proof  of  record,  and  having 
"  upon  the  whole  maturely  deliberated^  considering  that  the 
**  Plaintifi  hath  failed  to  establish  any  error  of  law  from 
**  which  any  legal  cause  of  action  could  arise,  and  consider- 
'^  ing  that  the  payment  by  the  said  Plaintiff  to  the  said  De- 
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<^  fendants,  of  the  amoîmts  of  the  two  sevejal  taxes  levied 
*^  on  him,  for  the  occapati<)n  of  the  premises  occupied  by 
*'  him  as  an  inspection  stoqs,  was  an  entirely  voluntaiy  pay- 
*^  ment,  without  any  coercion,  or  shado^  of  coercion,  on  the 
**  part  of  the  Defendants,  or  any  deception  whatever,  and 
^^  made  in  virtue  of  a  subsisting  by-law,  the  legality  of  which 
*<  was  never  called  in  question  before  the  bringing  of  this 
*^  present  action,  and  with  a  fall  knowledge  of  the  powers 
^^  vested  in  the  said  Coiporation  and  the  existence  of  the 
*^  said  by-law,  and  considering  that  by  the  law  incoiporating 
*^  the  said  city,  the  Mayor's  Court  is  established  for  the  pur 
<^  pose  of  hearing  any  contestation  which  might  arise  touch- 
"  ing  the  validity  or  legality  of  any  by-law  of  the  said  Cor- 
^<  poration,  the  voluntaiy  payment  of  the  said  tax  by  the  said 
*<  Plaintiif,  with  a  fall  knowledge  of  all  the  circumstances 
*^  and  of  the  law,  is  tantamount  to  a  wsdver  on  his  part  of 
*^  any  objection  thereto,  doth  dismiss  the  said  action  with 
«  costs," 

MoNDXLBT,  Justice,  dissenting. 

Smith,  Juge,  en  prononçant  ce  jugement,  énonça  comme 
principe,  que  tout  paiement  fait  par  une  personne  qui 
a  pu  connaître  toutes  les  circonstances  sous  lesquelles  elle 
faisait  tel  paiement,  était  valable  et  ne  pouvait  être  répété. 
Il  cita  conune  précédent  la  cause  de  Elliott  vs.  Walker. 

C'est  de  ce  jugem^  que  le  présent  appel  était  inteijeté  ; 

Chxbhikr,  pour  l'Appelant 

Ce  jugement  et  les  prétentions  des  Défendeurs,  qu'il  sou- 
tient, sont  contraircs  à  l'équité  et  à  la  loi  et  blessent  les 
droits  constitutionnels  de  l'Appelant. 

Personne  ne  doit  s'enrichir  aux  dépens  du  bien  d'autruî. 
Un  particulier  ne  peut  retenir  ce  qu'il  a  reçu  ou  lui  avait  été 
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payé  sans  cause  ni  raison.  Pourquoi  la  Corporation  aurait' 
elle  un  privilège  qu'un  simple  particulier  n'a  pas  ?  C'est  un 
corps  public  nommé  pour  régler  certains  droits  et  devoirs  de 
la  communauté,  mais  non  pour  spolier  et  dépouiller  ceux  qui 
l'ont  constitué)  et  ce  en  défiant  le  texte  de  Ipis  précises  et 
qui  limitent  son  autorité  à  de  justes  bornes. 

Son  droit  de  taxer  certaines  classes  de  citoyens  dans  ce> 
tains  cas,  doit  être  restreint  dans  les  limites  que  la  législa- 
ture lui  a  tracées  ;  prétendre  ou  sanctionner  le  contraire, 
serait  violer  les  droits  les  plus  sacrés  du  citoyen. 

La  57ème  Section  du  chap.  59^  8  Victoria,  frappe,  par 
avance,  de  nullité  tout  règlement  de  la  Corporation  qui  serait 
fait  contrairement  à  la  loi  du  pays  ;  et  le  règlement  du  29 
avril  1845,  sectioi)  43,  est  en  contradiction  flagrante  avec  la 
SOème  section  du  statut  précité,  qui  délègue  le  pouvoir  de 
taxer  en  certains  cas  certaines  personnes,  du  nombre  des- 
quelles n'est  point  l'Appelant. 

L'Appelant  ne  peut  pas  être  présumé  avoir  payé  volon- 
tairement dans  un  sens  absolu,  lorsque  l'autorité  municipale 
se  présentait  chez  lui  pour  lui  demander  le  paiement  de 
sommes  d'argent,  que  la  bonne  foi  qu'il  lui  supposait  lui  a 
fait  payer  sans  difficulté,  sous  l'impression  que  la  loi  lui  en 
faisait  un  devoir,  tandis  qu'il  n'était  que  la  victime  de  l'erreur 
des  Intimés  qui  ont  assumé  un  droit  qu'ils  n'avaient  pas, 
qu'ils  reconnaissent  aujourd'hui  même  n'avoir  pas,  tout  en 
prétendant  néanmoins  que  l'abus  de  leur  pouvoir  doit  leur 
profiter,  et  que  l'Appelant  doit  soufGrir  de  sa  bonne  foi. 

Prétendre  qu'il  a  voulu  donner,  serait  tout  aussi  étrange  ; 
un  don  sous  de  pareilles  circonstances  ne  peut  être  présumé. 

Les  motifs  du  jugement  du  2  Septembre  semblent  fondés 
sur  ce  que  l'Appelant  ne  s'est  pas  plutôt  plaint  de  l'illégalité 
du  règlement  du  29  avril  1845,  et  que  la  Cour  duMaire, 
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créée  par  la  70e  section  du  chap.  59,  8  Victoria,  était  seule 
compétente  à  déterminer  cette  question.  C'est  là  une  erreur. 
La  Cour  du  Maire  a  été  établie  pour  xxn  tout  autre  objet,  et 
il  n'y  a  qu'un  Tribunal  Supérieur  qui  pouvait  être  saisi  de  la 
cause  actuelle,  qui  est  la  seule  ressource  de  l'Appelant  pour 
obtenir  le  remboursement  de  ce  qu'il  a  payé. 

Sous  l'empire  du  droit  romain  et  de  l'ancien  droit  français, 
la  question  du  droit  de  la  répétition  d'une  eonune,  payée  par 
erreur  de  droit,  a  été  souvent  discutée  parmi  les  jurisconsultes, 
et  le  plus  grand  nombre  l'ont  résolue  dans  l'afiirmative. 

Aujourd'hui  en  France  sous  l'empire  du  code,  il  n'y  aurait 
que  la  transaction  ou  l'aveu  judiciaire,  qui  pourrait  faire 
exception  au  droit  de  la  répétition  d'une  somme  payée  par 
erreur  de  droit.  *    • 

L'on  a  semblé  prétendre,  en  Cour  Inférieure,  que  pour  dé- 
cider cette  cause,  il  fallait  chercher  des  précédents  devant 
les  Tribunaux  d'Angleterre  et  des  Etats-Unis,  mais  l'Appe- 
lant soutient  avec  confiance  que  les  Lois  du  Pays  sont  les 
seules  auxquelles  on  doit  avoir  recours,  et  ce  d'autant  plus 
qu'elles  fournissent  des  règles  sûres,  claires  et  positives  pour 
décider  le  point  en  contestation.  (1) 


(1)  Autorités  citées  par  l'Appelant  : 

èème  Victoria,  Chap.  6. 

Sème  Victoria,  Chan.  59,  Sections  50-07-70. 

Domat — Des  Vices  aes  Conventions,  Liv.  1,  Tit  18,  Section  1,  Articles  14 
et  15,  p.  138: 

Ibid.— Liv.  2,  Tit.  7,  Section  1,  No.  1,  p.  172. 

Ibid.— Liv.  3,  Tit.  1,  Section  1,  No.  4,  p.  278. 

Réoertoire  de  Guyot,  Ybo.  Erreur,  p.  69. 

'*  6n  dit  en  général  que  l'erreur  de  droit  n'excuse  pas,  et  que  l'erreur  de  ^t 
ne  nuit  jamais. — Ces  deux  règles  ont  besoin  d^ètre  expliquées. 

n  n'est  permis  à  personne  d'ignorer  les  princixtes  du  droit  naturel."  * 

P.  70. — "  Si  l'erreur  de  droit  est  la  seule  cause  de  l'obligation,  cette  cause  se 
trouvant  fausse,  l'obligation  sera  nulle." 

Plus  bas. — **  Celui  qui  reçoit  ce  qui  ne  lui  est  paé  dû,  n'est  pas  plus  favorable 


,par 
^^  ^  ^       n  a  eie  le  suiet.  ei  que  ceim  aui  s'est  tromoé.  a 

a'ètre  dépouillé  de  sou 


perte  de  la  chose  qui  en  a  été  le  sujet,  et  que  celui  qui  s'est  trompé,  a  mérité 
bien,  lequel  doit  rester  à  celui  qui  n'y  avait  aucun  droit." 
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De  la  part  des  Intimés,  les  propositions  suivantes  furent 
soutenues  : 

lo.  Qu'il  n'y  avait  aucune  preuve  de  l'erreur  alléguée  par 
le  Demandeur  lors  des  payements  en  question. 


Dagueiseaa,  Vol.  5.    Dissertation  sur  l'erreur  de  droit 

P.  471. — Art»  3. — ^Nulle  obligation  sans  cause. — Art.  4.  Quod  nullum  €$tt  nul' 
him  produdt  effedum  ;  donc  ;  h  ab  initio  non  conMtituU  MigaHOj  quia  Hne  causa 
pnmistum  ut  ante  »oluHûnemt  ipsa  obligaiio,  post  solutUmem,  quanlUas  sohUa 
eondicetur. 

K  473,  Art  9.  Daguessean  soutient  «jue  l'erreur  de  droit  ne  peut  pas  plus 
profiter  à  celui  en  faveur  de  qui  l'on  s'oblige,  qu'elle  ne  profite  à  celui  qui  con- 
tracte.— ^P.  475. — n  dit  :  il  n'y  a  rien  de  plus  simple  que  de  donner  à  la  ràgle  de 
droit  toute  l'étendue  qu'elle  peut  avoir  : 

Error  juris  in  compendiis  non  prodest,  donc,  neg^ue  reo  neque  sHpulanH  prodest  ; 
à  l'un,  parce  qu'il  n'est  pas  juste  que  sa  faute  lui  serve,  et  qu'il  profite  de  l'erreur 
dont  il  est  coupable  ;  à  l'autre,  parce  qu'il  ne  saurait  trouver  dans  tout  le  droit 
ime  seule  loi  qui  nous  apprenne,  que  l'erreur  d'autrui  soit,  par  elle-même,  et 
destituée  de  toute  autre  cause,  un  titre  légitime,  et  uneguste  v^ie  pour  acquérir. 

SU  s'agit  d'acquérir,  l'erreur  de  droit  n'est  ni  une  excuse,  ni  un  titre. 

Code  de  la  Louisiane,  Art  1840. 

Dalloz,  dictionnaire  de  droit,  Vol.  4,  vbo.  Répétition,  P.  207,  No.  50.  La  ré- 
pétition a  lieu  lorsque  le  paiement  n'a  été  fait  que  par  suite  d'une  erreur  de 
mit  U  n'y  a  pas  plus  oe  distinction  à  faire  entre  l'erreur  de  fait  et  l'erreur  de 
droit  quand  elle  a  donné  lieu  à  un  paiement,  que  lorsqu'elle  a  déterminé  la  for- 
mation d'un  contrat 

3  Delinncoart,  p.  449. 

10  Dalloz,  p.  448. 

10  Dalloz,  p.  779.    Du  paiement  de  la  chose  non  due,  art  ^,  No,  2. 

^  '*  A  cet  égard,  l'ancienne  école  était  divisée  :  nous  avons  paxié  de  cette  qne^ 
tion  en  examinant  les  effets  de  l'erreur  dans  le  consentement  donné  à  la  forma- 
tion des  contrats.  Nous  croyons  qu'il  n'y  a  pas  plus  de  distinction  à  faire  enti« 
l^rfeur  de  fait  et  l'erreur  de  droit  quand  elle  a  donné  lieu  à  un  paiement,  que  low 
qu'elle  a  déterminé  la  formation  d'un  contrat" 

10  Duranton,  Liv.  3.  Manières  d'acquérir  la  propriété.  Depuis  N^  M6  4 
128, 129,  pp.  98,  100, 101. 

Jtferlin,  Rép.  Vbo.  Restitution  de  droits  induement  perçus, 

"  JX  arrive  quelquefois  que  les  préposés  des  administrations  des  douanes,  &e., 
etc.,  perçoivent  ou  des  droits  qui  ne  sont  pas  dus  ou  des  droits  plus  forts  que 
ceux  dont  la  loi  autorise  la  perception." 

«<  Bans  ces  cas,  les  personnes  qui  ont  payé  induement  ont  une  action  pew  sa 
faire  restituer  ce  qu'elles  -n'ont  pas  dft  payer,"  &c.,  &c. 

7  Denisart,  Vbo.  Erreur.,  §  3,  No*  2,  p.  757.  Il  finit  par  citer  Da- 
foesseau  et  Domat 

11  Toullier,  Du  Quasi-Contrat  Nos,  «3-70-71-72  dit  que  "  toute  l'ancienne 
"  école  pensait  que  l'entur  de  droit  ne  s'imposait  point  à  U  répétition 
"  de  oe  qu'on  avait  payé  sans  le  devoir. — Cujas,  Cbef  de  la  Nouvelle  et  ses 
**'  Sectateurs  embrassèrent  une  opinion  contrai».  Mais  Yinnius  et  autres,  et  sur- 
**  tout  notre  célèbre  Chancelier  baguesseau^ont  âoutemi  fortement  la  première 


.V' 


m 


So.  Qne  cette  erreur,  en  supposant  qu'elle  ait  existêe  et 
qu'elle  eut  été  prouvée,  ne  peut  être  qu'une  erreur  de  droit 
qui  ne  donnait  pas  un  droit  légal  d'action  au  Demandeur 
contre  les  Défendeurs. 

So.  Qu'en  supposant  qu'il  pourrait  y  avoir  certains  cas  oà 
l'erreur  de  droit  donnerait  lieu  à  la  répétition  de  ce  qui  aurait 
été  payé  par  erreur  de  droit,  les  payements  faits  par  le 
Demandeur  ne  tombent  dans  aucune  de  ces  catégories. 

4o.  Que  les  payements  faits  par  le  Demandeur  sont  des 
payements  volontaires,  et  doivent  être  considérés  comme 
tels,  ayant  été  faits  sans  aucune  protestation  de  sa  part,  (et 
sans  aucune  fausse  induction  ou  impression  de  la  part  des 
Défendeurs,  au  moins  il  n'y  en  a  aucune  preuve)  et  sous 
l'opération  d'un  règlement,  d'une  loi  municipale  qu%le 
Demandeur  était  tenu  et  obligé  de  connaître  comme  étant 
lui-même  un  des  membres  de  la  corporation  pour  laquelle 
telle  loi  municipale  était  faite  et  promulguée,  laquelle  loi 
^tait  en  force  lors  de  ces  payements. 

60.  Que  lors  même  que  l'on  ne  pourrait  pas  considérer  ces 
payements  comme  des  payements  volontaires,  mais  bien 
comme  faits  sous  une  erreur  de  droit,  cependant,  d'après  la 
nature  de  l'objet  pour  lequel  étaient  faits  ces  payements,  et 
l'emploi  auquel  étaient  destinées  les  sommes  payées  pai  le 
Demandeur  en  1845  et  1846,  le  Demandeur  ne  pouvait  point 
en  demander  la  répétition  de  la  manière  et  dans  le  temps 
qu'il  l'a  fait.  (1) 


**  opinioB»  et  combattu  la  seconde  avec  tout  le  poids  des  annes  de  la  foison. 
"  C'est  leur  doctrine  qu'ont  suivie  les  rédacteurs  du  Gode.'' 

*  Plus  Ims.  "  n  faut  donc  s'en  tenir  à  la  ràgle  générale.  La  répétition  doit 
"  ôtre  admise  sans  distinctioni  soit  que  le  paiement  ait  eu  lieu  par  erreur  de  £ût 
**  ou  par  erreur  de  droit" 

18  Revue  de  Jurisprudence,  p.  176. 

An£eîl  and  Ames,  Law  of  Private  Comrationo,  pp.  331-330. 

4  unampionnière  et  Rigaud,  Droits  d'Ênregistrementi  pp.  33-913|  No,  70. 

Wflcock  on  Corporationsi  p.  181,  No.  454. 

(1)  Autorités  citées  de  la  part  des  Intimés  : 
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Jugement  en  appeL 

La  Conr  considérant  qtie  la  Sect.  43,  du  Règlement  sons 
le  N(x  162,  fidt  et  paasé  par  le  maire,  les  échevins  et  les 
citoyens  de  la  cité  de  Montréal,  le  S9  avril,  1846,  imposant 
ime  taxe  de  £10  par  chaque  £100  de  la  valeur  cotisée  sur 
tonte  et  chaque  voûte  ou  hangar  d'inspecteur  dans  la  cité  de 
Montréal,  employés  aux  fins  de  leurs  affaires  par  les  inspec- 
teurs de  potasse,  perlasse  et  autres,  outrepasse  les  attributions 
et  pouvoirs  accordés  aux  Intimés  par  le  Statut  de  la  8  Vict.^ 
6bap.  59,  et  partant  est  nul  et  de  nul  effet  ;  vu  qu'il  est  en 
preuve  que  les  deux  sommes  d'argent  réclamées  en  cette 
cause  par  PÂppelant,  ont  été  reçues  par  les  Intimés,  et  payées 
par  l'Appelant  en  obéissance  à  la  dite  Section  du  dit  Règle- 
ment, comme  si  elles  étaient  légalement^  dues,  quoiqu'on 
point  de  droit  iceUes  sommes  n'étaient  pas  dues,  la  Cour 
renvoie  l'Exception  des  Intimés  par  laquelle  ils  ont  prétendu 
la  validité  du  dit  Règlement  et  le  droit  de  se  faire  payer  les 
dites  isommes  ;  et  vu  qu'en  payant  icelles  sommes  l'Appe- 
lant n'a  ni  voulu  en  faire  donation  aux  Intimés  ni  transiger, 
et  que  sans  être  précisément  persuadé  qu'il  les  devait,  il  a 
pu  seulement  le  présumer,  en  conséquence  des  prétentions 
des  Intimés  d'avoir  le  droit  de  lui  imposer  une  taxe  en  sa 
qualité  d'inspecteur  de  potasse  ou  de  perlasse  ;  vu  que  non- 
obstant l'erreur  de  droit  qui  a  engagé  l'Appelant  à  payer 
les  dites  sommes,  la  voie  de  la  répétition  lui  est  ouverte,  en 
autant  qu'il  s'efforce  d'obtenir  ce  qui  lui  appartient,  tan- 
dis que  les  Intimés  désirent  faire  un  profit  à  son  détriment, 
et  que  les  fntimés  ne  peuvent  pas,  en  bonne  conscience,  re- 
tenir en  caisse  les  dites  sommes,  après  que  la  nullité  de  leur 
dit  Règlement  a  été  jugé,  contradictoirement  avec  le  dit  Ap- 


Potiiîer,  Condictio  îaMnti.'Na  162  :— Domat,  Bet  vicef  des  Conventions  ; 
TH.  18,  Sect  1,  Alt.  13  :^Iden»— ^Tit  7,  Sect  1,  Art  5  :— Nodv  ;  Deninit, 
▼bo.  Eneur  p.  KM  :—M«rlin,  Question  «le  dMît,  vbo.  Cootribution  Foncière. 
Ik«41. 
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pelant:  la  Cour  infinne  le  jugement  dont  est  appel,  et  con- 
damne les  Intimés  à  payer  à  l'Appelant  la  somme  de  £65, 
avec  dépens. 

Lafontaink  et  BcrthbiiOT,  Procrs.  de  l'Appelant, 
Chebribr,  C.  s.  Conseil. 
Pelletier  et  Bourret,  Procrs.  des  Intimés. 
DuNKiN,  Conseil. 


SUPERIOR  COURT.— QUEBEC. 

Before  Bowen,  Chief  Justice,  Dutal  fc  Meredfth,  Justices. 

No.  1208CCARO]f Plaintiffs 

of        <                                    vs. 
1851.    (MicHAUD Defeniani. 


Held,  lliat  in  a  case.where  the  relations 
of  a  party  may  be  neaid  to  prove  iacts 
which  have  occurred  in  the  interior  of 
a  family,  nevertheless,  if  any  other 
of  the  uicts  in  the  cause  can  be  estab~ 
lished  by  witnesses  who  are  not  related, 
and  such  witnesses  are  not  called,  the 
proof  will  be  deemed  insufficient. 


Jugé,  ^ue  dans  mie  cause  od  les  parenti 
des  parties  peuvent  dtre  entendus  comme 
témoins  pour  prouver  des  faits  do> 
mestiques,  néanmoins,  si  aucun  des 
autres  faits  dans  la  cause  peuvent  être 
prouvés  par  des  témoins  étrangers,  eC 
que  ces  âmoins  ne  soient  pas  appelés, 
la  preuve  sera  regardée  comme  uwifi* 
santé. 


Judgment  the  SSd  December,  185K 


The  action  in  this  cause,  which  was  evoked  from  the  Cir- 
cuit Court  of  the  S^amoiiraska  Circuit,  was  brought  in 
damages  alleged  to  have  been  suffered  by  the  Plaintiff,  by 
reason  of  the  birth  of  a  natural  child,  in  consequence  of  her 
connexion  with  the  Defendant  ;  the  plea  to  this  action  was 
the  general  issue.  The  Enquête  was  taken  under  a  Com- 
mission issued  in  the  cause  ;  under  this  Commission  four 
witnesses  were  examined  ;  namely,  the  Plaintiff  herself,  her 
father^  one  of  her  brotheiB,  and  one  of  her  sisters,  and  lastly, 
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the  medical  man  who  attended  at  her  lying-in.  Upon  the 
publication  of  the  Commission,  the  Counsel  for  the  Defen- 
dant moved  to  reject  the  evidence  of  the  four  witnesses  first 
mentioned,  upon  the  ground  that  they  were  related  to  the 
party  Plaintiff  au  degré  prohibé. 

The  Court,  on  rendering  judgment  dismissing  the  action, 
said  that,  although  in  cases  of  this  description  the  lelations 
of  the  parties  might  be  heard  as  witnesses,  there  were  facts 
which  could  and  ought  to  be  proved  by  witnesseis  not  related 
to  the  parties  ;  this  had  not  been  done  in  the  present  case. 
With  the  exception  of  the  medical  man,  who  proved  the  ill- 
ness of  the  Plaintiff,  all  the  witnesses  were  related  to  the 
Plaintiff,  who  had  been  herself  examined  as  a  witness  in  the 

cause.  (1) 

• 

La  Cour,  &c.,  considérant  que  les  témoins  entendus  en 
cette  cause  à  l'appui  de  la  demande,  sont  des  parents  de  la 
Demanderesse,  et  que  les  principaux  fcdts  constatés  par  leurs 
témoignages  ne  sont  point  des  faits  domestiques,  qui  se  sont 
passés  dans  l'intérieur  de  la  famille,  et  dont  les  étrangers  ne 
peuvent  être  présumés  avoir  eu  connaissance  :  considérant 
que  sans  les  témoignages  ainsi  rendus  par  les  dits  parents 
de  la  Demanderesse,  il  n'y  a  aucune  preuve  des  allégués  de 
la  déclaration  :  déboute  la  Demanderesse  de  son  action,  le 
Juge-en-chef  dissentiente. 

Burroughs  &  Tachk',  for  Plaintiff. 
Taschersau,  for  Defendant. 


(1)  9  Touiller,  No.  283  :— Fournel»  Tr.  de  la  séduction. 
13 
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COUR  SUPERIEURE.— QUEBEC. 
Présents:  Dut  al  et  Msrbdith,  Juges. 
No.  76S 


de 
1851 


Paradis.  •  «••••••••••• Demandeur^ 

AxAiN. .  • .  • Défendeur^ 

et 

Zkau • AdjudiccOaire  H 

Oppoaant  à  la  délivrance. 


Le  défaut  de  contenance,  dans  im  im- 
meable  vendu  par  décret,  donne  droit  à 
l'adjudicataire  de  demander  diminution 
dn  piiz  ààDB  les  propoitioD»  du  prix 


d'achat  et  du  déficit. 


The  sale  of  inmioveahle  br  the  Sheriff, 
which  does  not  contain  the  extent  tl 
ground  described,  eives  the  f>urcha8er 
tb.e  right  of  demanmng  a  redaction  of  te 
price  proportionate  to  the  extent  ol 
ground  deficient. 


Jngement  ie  19  Décembre,  1861. 


L'adjadicalaire,  Thomas  Zeau,  après  l'adjudication  à  ltd 
faite,  informé  qnhme  partie  de  la  terre  à  lui  adjugée  par  le 
Shérif  en  cette  cause,  était  en  la  possession  d'une  tierce  per- 
sonne qui  avait  un  titre  légal  à  cette  partie  de  la  propriété,  fit 
faire  un  arpentage,  dont  le  résultat  fut  d'établir  un  déficit 
dans  l'étendue  du  terrain  décrit  par  les  avertissements  du 
Shérif. 

En  conséquence  de  ce  défaut  de  contenance,  l'adjudica- 
taire forma  opposition  réclamant  sur  le  prix  d'adjudication, 
par  priorité  à  tous  autres  créanciers,  la  somme  de  £12  10s., 
valeur  du  deceit. 

Par  le  projet  de  distribution,  rédigé  par  le  protonotaire,  il 
fiit  colloque  pour  cette  somme. 

Le  Défendeur  contesta  alors  l'opposition  de  l'adjudicataire, 
alléguant  lo.  que  par  la  loi  cette  opposition  n'était  pas 


195 

tecevable,  et  qu'elle  n'était  pas  fondée  en  droit  ;  (1)  2o.  que 
Paveztissement  du  Shérif,  désignant  la  propriété  comme 
ayant  1  arpent  4  perches  et  9  pieds  au  enviran  de  front,  l'ad- 
judicataire n'avait  pas  été  induit  en  erreur,  et  ne  pouvait 
réclamer  ainsi  qu'il  le  faisait  ;  So.  que  l'adjudicataire  con- 
naissait le  déficit  avant  l'enchère,  et  qu'il  n'était  pas  rece- 
vable  à  s'opposer. 

Après  une  enquête,  l'opposition  fût  plaidée  au  mérite,  et 
par  son  jugement  interlocutoire  la  Cour  ordonna  que,  par 
experts,  la  proportion  du  déficit  serait  établie,  et  déclara  que 
l'adjudicataire  dans  un  décret  forcé,  avait  droit  à  une  dimi- 
nution du  prix  de  vente  au  pro  rata  du  déficit. 

Langlois,  pour  le  Défendeur,  prétendit  que  l'expert 
ayant  constaté  la  valeur  du  déficit,  sous  le  rapport  de  l'éten- 
due, à  1-17  a  du  tout,  ce  déficit  était,  quant  au  tout,  de  si 
peu  d'importance  que  la  Cour  ne  devait  y  faire  aucune 
attention.  (2) 

Les  termes  du  jugement  sont  comme  suit  : 

La  Cour,  vu  les  plaidoyers  et  la  preuve  de  record,  et  après 
avoir  entendu  les  parties  finalement  sur  le  mérite  de  la  con. 
testation  liée  entre  le  Défendeur  et  Thomas  Zeau,  Opposant 
afin  de  conserver  et  adjudicataire  en  cette  cause,  ordonne 
que  par  experts  la  valeur  du  terrain  décrit  en  l'opposition  du 
dit  Thomas  Zeau,  et  dont  il  est  devenu  adjudicataire,  non 
livré  au  dit  adjudicataire,  soit  établie  eu  égard  au  prix  d'ad- 
judication du  dit  terrain  en  son  entier. 

Autorités  citées  par  l'Opposant  :  (S) 

BxLLBAtf,  Procureur  de  l'Opposant. 

Cabault  et  LA]BroLoi8,  Procureurs  du  Défendeur  contes- 
tant l'opposition. 

(1)  1  Revue  de  Jurisp.  p.  179|  Lloyd  et  Clapham» 

(2)  Duranton,  Vente,  No.  1226-9  :— Potiiier,  Vente,  Not.  259-258  :— 2  Guyot. 
Rép.  vbo.  Vente,  p.  481 , 

(3)  Duvemer,  Vente,  No.  300  :— Pothier,  Traité  de  la  Procédure  Civile,  chapitre 
11,  section  7,  page  254  ;  de  l'effet  de  Padjadication  :— 1  Troplone,  Vente,  Not. 


92, 433  :— Duranton,  No.  265,  sur  l'Article  731|  du  Code  de  Procédure  :— Domat, 
Vente,  Titre  II,  Section  9,  §  14,  page  49. 

13  •• 
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-       COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Bowen,  Jnge-en-Chef,  Dutal  et  Meudith,  Juges. 


No,  2195 

de 

18^2. 


Nadsau, •••  Demandeur^ 


vs. 


DuMON,... •• :...  Défendeur. 

et 
Divers, Opposants. 


Jugé,  que  pour  la  conserratîon  des 
droits  de  propriété,  il  n^ett  pas  néces- 
saire d'enregistrer  les  contrats  de  mari- 
age dont  ils  résultent,  et  que  conséquem- 
ment,  des  enfants  représentant  leur 
mère,  peuvent  réclamer  la  valeur  de  la 
moitié  d'un  propre  ameubli,  à  titre  de 
communs,  lequel  ils  auraient  laissé 
vendre. 


Held,  that  it  is  not  necessary  to  re- 
gister contracts  of  marriage  to  preserve 
rights  of  ownership  thereby  secured,  and 
that  children,  representing  their  mother, 
may  claim,  by  right  of  conmiunity,  the 
value  of  one  half  of  an  inmioveable, 
propre  ameubUy  which  they  have  allow- 
ed to  be  sold. 


Jugement  rendu  le  26  avril,  1852. 


Le  S  novembre,  1823,  Ignace  Dumon  et  Dame  Marie 
Leclaire,  stipulent  par  leur  contrat  de  mariage,  communau- 
té de  biens,  avec  clause  d'ameublissement  général.  L'épouse 
meurt,  et  ses  enfants,  acceptant  la  communauté,  réclament, 
par  une  opposition  afin  de  conserver  leur  part  de  commu- 
nauté, et  notamment  la  valeur  de  la  moitié  d'un  immeuble 
dépendant  de  cette  communauté,  en  vertu  de  cette  clause  d'a- 
meublissement. Ed.  Lagueux,  un  créancier  du  Défendeur, 
leur  objecte  que  le  contrat  de  mariage  n'a  pas  été  enregistré. 

La  question  est  soumise  à  la  Cour  au  moyen  dhme  contes- 
tation-du  rapport  de  distribution  filé  dans  la  cause,  qui 
coUoquait  les  héritiers  Dumon. 

Taschereau,  J.  T.  pour  les  Opposants  Dumon  : — La  pre- 
mière question  à  décider  est  de  savoir  si  le  contrat  de 
mariage,  en  autant  qu'i]  a  rapport  à  la  réclamation  des 
enfants  Dumon,  ne  doit  pas  être  considéré  comme  un  titre 
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translatif  de  propriété,  et  la  seconde  si,  étant  titre  translatif 
de  propriété,  et  antérieur  à  POrdonnanee  des  Bureaux 
d'Enregistrement,  il  n'est  pas  exempt  des  formalités  de 
l'enregistrement  ? 

MEREDrrH,  Juge  : — Nul  doute  que  les  actes  translatifs  de 
propriété,  antérieurs  à  l'Ordonnance,  ne  soient  exempts 
des  formalités  de  l'enregistrement.  La  1ère  section  de 
l'Ordonnance  4  V.  c.  30,  qui  a  rapport  aux  nouveaux  actes, 
énumère  les  actes  qui  comportent  l'aliénation  des  immeubles 
dans  la  catégorie  des  actes  à  enregistrer  :  il  n'en  est  •  pas 
ainsi  de  la  4ème  Section,  qui  a  trait  aux  anciens  actes  : 
tous  les  termes,  qui  comportent  Pidée  d'aliénation,  y  sont 
omis  :  les  mots  conveyance  et  autres  du  même  genre  ne  s'y 
trouvent  pas.  Evidemment  la  4ème  Section  n'exige  que 
l'enregistrement  des  actes  constitutifs  d'une  dette  ou  créance, 
à  l'effet  de  conserver  l'hypothèque.  Dans  la  réclamation  des 
enfants  Dumon,  comme  dans  le  contrat  de  mariage  sur  lequel 
ils  la  fondent,  il  y  a  bien  un  droit  de  propriété  :  il  n'y  a 
point  assurément  de  dette  ou  créance. 

Taschicrkau. — ^Le  droit  de  propriété  réclamé  par  les 
enfants  Dumon  existerait  également  par  rapport  aux  conquèts, 
quoiqu'il  n'y  eut  pas  de  contrat  de  mariage,  et  conséquem- 
ment  de  document  à  enregistier. 

PtrvAX,  Juge  : — La  raison  de  douter  est  que  par  le  dé- 
&.ut  de  l'enregistrement,  partie  du  contrat  de  mariage  serait 
de  nul  effet,  etpartie  serait  valable,  ce  qui  semble  anomal. 

Taschsreau  : — S'il  y  avait  dans  ce  contrat  une  dona- 
tion non  insinuée  elle  pourrait  être  nulle  sans^  que  les 
autres  stipulations  en  fussent  affectées. 

MsREDrTH,  Juge  : — Il  en  serait  ainsi  d'un  contrat  de 
vente,  non  enregistré,    antérieur  à  l'Ordonnance,  il  serait 
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valable  comme  titre  translatif  de  propriété,  quoique  de  nul 
effet  quant  à  l'hypothèque  du  vendeur. 

Gauthier,  pour  l'Opposant  Lagueux  : — Ce  n'est  que  par 
la  stipulation  contenue  au  contrat  de  mariage  que  les 
propres,  dont  les  enfants  Dumon  réclament  la  moitié,  ont 
été  ameublis.  La  nature  de  cet  immeuble  a  été  changée, 
et  les  tiers  sont  intéressés  à  le  savoir.  J'estime  que  cette 
réclamation  se  trouve  comprise  dans  le  terme  général  de 
"  Droits  "  dont  il  est  fait  usage  dans  la  4ème  Section. — 
La  cause  de  Girard  vs.  Biais,  (L.  G.  R.  Y.  1,  p.  47) 
n'est  pas  applicable.  Dans  cette  cause,  il  s'agissait  de  la 
réclamation  d'une  femme  qui,  ayant  renoncé  à  la  commu- 
nauté, réclamait  ses  propres  à  elle,  qu'elle  avait  ameublis, 
il  est  vrai,  mais  dont  elle  avait  stipulé  la  reprise  au  cas  de 
renonciation.  Dans  ce  cas,  il  s'agissait  évidemment  d'un 
droit  de  propriété. 

Mersdith,  Justice  : — ^We  have  already  held  in  several 
cases,  that  all  privileged  and  hypothecary  rights  resulting 
from  marriage  contracts  executed  before  the  passing  of  the 
Registry  Ordinance,  were  subjected  to  the  formally  of 
registration,  by  the  fourth  section  of  that  law  ;  and  we 
regard  it  as  indisputable,  that  the  formality  of  registration 
was  not  rendered  necessaiy,  as  regards  rights  of  ownership, 
droits  de  propriété j  acquired  before  the  Registry  Law  came 
into  effect. 

The  decision  of  the  present  controversy  must  therefore 
depend  upon  this  isingle  question  : 

Was  the  right  acquired  by  Marie  Leclaire,  under  her  mar- 
riage contract,  to  the  property  in  question,  and  which  upon 
her  death  passed  to  her  heirs,  a  right  of  ownership,  droit  de 
propriété  *i 

The  effect  of  the  clause  d^ameublissemetU  général  was  to 
make  the  property  in  question,  which  otherwise  would  have 
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remained  the  exclusive  property  of  the  husband,  the  joint  pro- 
perty of  the  husband  and  wife  ;  and  upon  the  death  of  the 
wife,  one  half  of  the  property  in  question  vested  by  mere 
operation  of  law  in  her  heirs.  (1)  The  interest  which  the  wife 
thus  acquired,  and  which  afterwards  passed  to  her  heirs, 
was  plainly  something  more  than  a  mere  privilege  or  hypothe- 
cary right,  it  was  a  right  of  ownership,  (2)  and  having  been 
acquired  under  a  contract  executed  before  the  Registry  law 
came  into  effect,  was  not  subjected  to  the  formality  of  regis- 
tration. 

Consequently,  the  contestations  founded  on  the  non- 
registration of  the  marriage  contract  must  be  dismissed. 

Had  the  clause  éPameublissemenù  been  indéterminêt^  the 
ease  might  have  presented  some  difficulty,  but  as  to  the 
effect  of  a  cUmae  d?ameuhlisBement  général  or  déterminé^  I 
think  there  cannot  be  any  doubt. 

Le  jugement  est  en  faveur  des  enfants  Dumon.  Il  est 
motivé  comme  suit  : 

La  Cour.  •  • .,  considérant  que  les*droits  des  Opposants  ne 
sont  pas  des  droits  hypothécaires,  mais  des  droits  de  propri- 
été ;  que  ces  droits  résultent  du  contrat  de  mariage  d'Ignace 
Dumon  et  Dame  Marie  Leclaire,  son  épouse,  en  date  du  S 
Novembre,  1823,  et  qu'il  n'était  point  nécessaire  de  faire 
enregistrer  ce  contrat,  pour  conserver  les  droits  de  propri- 
été qui  en  résultaient,  renvoie  les  contestations  des  colloca- 
tions des  enfants  Dumon,  avec  dépens. 

Gauthier  et  Lsmieux,  pour  £.  Lagueux. 

Tascherbau,  pour  les  Opposants  Dumon. 


(1)  Art.  229,  C.  deP. 

(2)  2  Ferriére,  Coutume  de  Paris,  p.  63— «ur  l'article  220.  §  2  des  ameublis- 
sements  No.  6—"  En  effet,  Pameublissement  étant  une  aliénation,  une  espace  de 
▼rate  aue  la  femme  fiût  à  son  mari,  ou  le  mari  à  sa  communauté.  &c  :— 
3  Tro^ong^Contrat  de  mariage,  p.  600,  No.  1Ô84  :-Pothier,  Communauté, 
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SUPERIOR  COURT.— QUEBEC. 

Present  :  Bowen,  Chief  Justice,  Duyal  and  Meredith, 

Justices. 

No.  1734  (Casey Plainiiffj 

of        }                                   vs. 
1851.     (GoLDSMin  etal Défendants. 


A  Policy  of  Iifsurance,  describing 
the  premises  as  a  house,  bounded  in  rear 
by  a  stone  buiJding  covered  with  tin, 
and  by  a  yard,  in  which  yard  there  was 
beine  erected  a  first  class  store  which 
yrould  communicate  with  the  building 
insured,  held  to  be  incorrect,  and  there- 
fore null,  it  being  proved  that  there  was 
between  the  house  and  the  stone  build- 
ing, a  brick  building,  covered  with 
shingles,  eommnnicating  to  both    by 


Une  police  d'assurance,  décrivant  la 
propriété  assurée  comme  une  maison^ 
Domée  en  profondeur  par  un  hangar  en 
pierre  couvert  en  fer^blanc,  et  par  nne 
cour  où  l'on  construit  un  hangar  de  pre- 
mière classe  qui  communiquera  avec  Ia 
maison  assurée,  jugée  incorrecte,  et 
nulle,  parceququ'il  était  prouvé,  que 
entre  la  maison  et  le  hangar  il  y  avait 
un  autre  bâtiment  couvert  en  bardeaux, 
communi(}uant  par  des  portes  aux  deux 


doors.  autres  bâtiments. 


Judgment  ISth  day  of  January,  1852. 


This  action  was  brought  by  the  Plaintiff  a^[ainst  the  De- 
fendants, a  foreign  Insurance  Company,  carrying  on  business 
at  Quebec,  under  the  name  of  "  The  Globe  Insurance  Com» 
pany,"  upon  a  Policy  of  Insurance,  dated  the  21st  day  of 
June,  1850,  reciting  therein  that  the  Plaintiff  had  paid  to  the 
.  Defendants,  for  premium,  to  the  30th  day  of  May,  1851,  j&U, 
for  carpenters  at  work,  £1,  and  for  policy,  5s.,  (the  said  sum 
of  £11  to  be  paid  yearly  during  the  continuance  of  the  said 
policy,)  for  the  insurance  from  loss  or  damage  by  fire  to  the 
amount  of  £1000  currency,  on  goods  and  merchandizeSy  canf 
tained  in  a  building  three  stories  hig\  and  a  garret^  built  toith 
stone  and  covered  with  tiny  dapboarded  on  one  side^  owned  by 
the  Seminary  of  QaebeCy  and  occupied  by  the  assured  as  a 
dry  goods  store  and  dweUingy  and  by  James  Haasletty  as  a 
grocery  store  and  dwettingy  situated  in  Fabrique  streety  Up- 
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p«r  Town^  Quebec j  farming  the  comer  of  Hope  street  and 
Fabrique  street^  hounded  on  one  Me  by  a  similar  class  house^ 
occupied  by  J.  8.  Auldj  saddler,  and  in  rear  by  a  stone  buUd" 
ing,  covered  with  tin,  occupied  by  the  assured  as  a  store,  stable 
and  coach-house,  and  by  a  yard,  in  which  yard  there  was  be- 
ing erected  a  first  dass  store,  which  would  communicate  with 
the  building  insured  ;  {carpenters  allowed  to  be  at  work  for 
one  month.) 

The  Plaintiff  alleged,  that  on  the  27tb  day  of  July,  1850, 
there  were  in  the  said  building,  goods  to  the  full  amount  in- 
sured, and  that  on  the  same  day  the  said  building  was  de- 
stroyed by  fire,  and  the  Plaintiff  sustained  a  loss  to  the 
amount  of  £449  10s  8d.  The  Plaintiff  further  alleged  a 
compliance  on  his  part  with  the  conditions  set  forth  in  the 
policy,  and  concluded  for  the  sum  of  £475,  with  interest 
and  costs. 

To  this  Action  the  Defendants  pleaded,^  lo.  that  the  pre- 
mises insured  were  improperly  and  insufficiently  described 
in  the  Policy  of  Insurance,  and  2o.  that  the  Plaintiff  had  had 
carpenters  at  work  after  the  1st  day  of  July,  1850,  to  wit, 
after  the  month  allowed  him  to  have  ceurpenters  at  work  had 
expired.     The  plea  is  as  follows  : 

1st — ^That  the  house  and  premises,  wherein  the  goods, 
wares  and  merchandize  were,  were  fraudulently  described 
aod  represented  by  the  Plaintiff  as  bounded  in  rear  by  a 
stone  building  covered  with  tin,  and  occupied  by  the 
Plaintiff  as  a  store,  stable  «nd  coach-house,  and  so  described 
in  the  Policy  of  Insurance,  whereas  in  truth  and  in  fact  the 
said  house  wherein  were  contained  the  said  goods,  wares  and 
merchandize,  was  bounded  in  rear  by  a  stone  store  covered 
with  wood,  in  which  said  last  mentioned  store  the  fire, 
which  consumed  the  bouse  wherein  the  said  goods, 
wares  and  merchandizes  so  insured  were,  originated,  and 


202 

communicated  firom.the  said  store  to  the  said  house,  by  means 
of  a  door  or  communication  between  the  said  last  mentioned 
store  and  the  said  house,  which  said  door  or  communication 
was  falsely  and  fraudulently  omitted  to  be  mentioned  by  the 
said  Plaintiii  to  the  said  Defendants,  before  and  at  the  time  of 
effecting  the  insurance  by  him  mentioned  in  his  declaration 
in  this  cause.  That  by  means  of  such  fraudulent  represent- 
ations and  suppressions,  the  said  Plaintiff  hath  no  right  of 
action  against  the  said  Defendants  for  the  supposed  loss  and 
damage  in  the  declaration  mentioned! 

2.  That  the  said  stone  store,  so  covered  with  wood, 
corrmiunicated  by  means  of  a  door  or  aperture  with  a  certain 
other  stone  store  in  the  yard,  which  said  communication  was 
falsely  and  fraudulently  suppressed  by  the  Plaintiff,  and 
wholly  omitted  to  be  mentioned  to  the  Defendants  by  him 
the  Plaintiff,  before  or  at  the  time  of  effecting  the  insurance 
by  him  alleged  in  and  by  his  declaration  in  this  cause,  and 
which  door  or  aperture  and  communication  materially 
enhanced,  altered  and  increased  the  risk  so  alleged  by  the 
Plaintiff  to  have  been  assured  by  the  Defendants,  in  and  by 
his  declaration,  and  frirther  that  the  fiie  which  is  supposed 
to  have  caused  loss  and  damage  to  the  Plaintiff,  as  stated  by 
him  in  his  declaration,  originated  in  and  about  the  said  door, 
aperture  or  communication  between  the  said  stores,  and 
communicated  from  the  one  store  to  the  other  by  or  through 
the  door,  aperture  or  communication  last  aforesaid,  and  from 
thence  to  the  house  wherein  the  said  goods,  wares  and 
merchandizes  were.  That  by  means  of  such  fraudulent 
suppression  as  aforesaid,  the  said  Plaintiff  hath  no  right  of 
action  against  the  Defendants  for  the  supposed  loss  or 
damage  so  alleged  to  have  been  sustained  by  him. 

S.  That  in  and  by  the  insurance  effected  by  the  Plaintiff 
with  the  Defendant,  he,  the  said  Plaintiff,  was  allowed  and 
authorized  to  have  carpenters  at  work  for  one  month,  to  wit, 
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up  to  the  first  day  of  July  then  next  That  the  PlaintifT  was 
bound  for  such  pennission  to  pay  an  extra  premium,  which 
premium  he,  the  said  Plaintiff,  did,  before  and  at  the  time  of 
effecting  his  insurance,  pay,  but  that  the  Plaintiff  long  after 
the  said  first  day  of  July,  and  up  to  and  at  the  time,  of  the 
said  fire,  had  carpenters  engaged  at  work  in  and  about  the 
said  house  and  premises,  wherein  the  goods,  wares  and 
merchandize  so  insured  as  aforesaid  were  ;  and  that  the  said 
Plaintiff  wholly  failed  to  obtain  permission  bom  the  Defen- 
dants to  have  carpenters  working  thereat  after  the  scdd  first 
day  of  July,  and  failed  to  pay  the  usual  and  customary 
premium  to  the  Defendants  for  such  additional  risk  ;  by 
means  whereof  his  insurance  became  void,  and  the  risk 
assured  and  taken  by  the  Defendants  came  to  be  and  was 
enhanced,  altered,  changed  and  much  increased,  by  means 
of  which  said  premises,  the  Plaintiff  hath  no  right  of  action 
against  the  Defendants  for  his  said  supposed  loss  and 
damage. 

4.  That  before  and  at  the  time  of  effecting  the  insurance 
mentioned  in  the  Plaintiff's  declaration  in  this  cause,  he  the 
Plaintiff  represented  and  undertook,  that  the  store  then 
building  in  the  yard,  should  and  would  be  erected  and 
finished  on  or  before  the  first  day  of  July  then  next,  where- 
upon the  Defendants  authorized  and  allowed  the  Plaintiff  to 
employ  carpenters  at  work  for  one  month,  but  that  the  said 
store  was  not  so  erected  and  finished  by  or  before  the  first 
day  of  July  then  next,  but  on  the  contrary  long  after  the  said 
first  day  of  July,  and  down  to  and  at  the  time  of  the  fire 
aUeged  in  and  by  the  declaration  in  this  cause,  the  Plaintiff 
had  carpenters  at  work  at  the  said  store  employed  in  and 
about  the  erection  and  completion  of  the  same  ;  by  means  of 
which  premises  the  Plaintiff  hath  no  right  of  action  against 
the  said  Defendants,  for  the  supposed  loss  and  damage  men- 
tioned in  his  declaration  in  this  cause. 
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After  issue  had  been  joined  on  this  plea,  and  after  an 
order  for  a  trial  by  Jury,- the  Plaintiff  and  Defendants  admit- 
ted the  execution  of  the  Policy,  that  on  the  27th  July,  1850, 
*  the  building  containing  goods  insured  was  destroyed  by  fire, 
and  that  the  Plaintiff  within  fifteen  days  delivered  in  his 
account,  &c. 

Under  the  new  Jury  law  (1)  it  became  the  duty  of  two 
Judges  to  settle  the  questions  that  were  to  be  put  to  the  jury, 
upon  the  issues  raised  by  the  parties,  and  this  was  done  by 
submitting  to  the  jury  the  following  questions  : 

1.  What  was  the  value  of  the  goods,  wares  and  mer- 
chandize, of  and  belonging  to  the  Plaintiff,  insured  by  the 
Policy,  alleged  in  the  Plaintiff's  declaration,  which  were 
destroyed  by  the  fire  which  occurred  on  the  27th  July, 
1850,  in  the  building  described  in  the  said  Policy? 

2.  What  is  the  amount  of  the  deunage  and  loss  sustained 
by  the  Plaintiff  on  the  goods,  wares  and  merchandize  insu- 
red by  the  aforesaid  Policy,  which  were  saved  firom  the  said 
fire? 

3.  Was  the  description  given  by  the  insured  of  the  aforesaid 
building,  containing  the  said  goods,  wares  and  merchandize, 
correct  ?    If  not,  in  what  particular  was  it  incorrect  ? 

4.  Was  there,  at  the  time  of  the  aforesaid  fire,  a  door  oj 
aperture  communicating  between  the  stone  store,  given  as  a 
boundary  in  the  said  Policy,  and  another  store  in  the  yard, 
in  the  rear  of  the  said  building  ? 

$.  Was  the  fire  conununicated  from  one  of  the  said  stores 
to  the  other,  through  this  door  or  aperturei 

6.  Did  this  door  or  aperture  alter  or  increase  the  risk  in 
the  said  Policy  contained  ? 

(1)  14th  and  15th  Vict  c  89. 
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7.  Wasihe  store,  in  progress  of  erection  at  the  time  the 
said  Policy  was  subscribed,  finished   and   completed  at  the 
time  the  said  fire  took  place  ?  Or,  were  carpenters  employed 
at  work  in  the  building  containing  the  above  mentioned  pro-  . 
perty  insured,  at  the  time  the  said  fire  took  place  ? 

At  the  trial,  the  following  facts  were  proved  : 

"  There  was  a  brick  store  extending  from  the  house  in- 
"  sured  to  the  stone  hangar,  at  the  extremity  of  the  yard. 
"  This  brick  store  was  covered  with  shingles  ;  there  was  a 
"  communication  door  from  the  house  in  Fabrique  street  for 
•*  this  store,  both  from  the  ground  flat  and  second  flat.  There 
'^  was  a  communication  door  between  this  store  and  stone 
'*  hangar,  in  the  lower  flat.  The  carpenters  had  been  at  work 
"  the  day  of  the  fire,  at  the  new  building  in  the  yard,  which 
"  was  in  course  of  erection.  The  new  store  in  progress  of 
"  erection,  in  the  yard,  was  constructed  of  brick.  The  last 
"  day  that  a  carpenter  had  been  at  work  on  these  premises 
"  was  on  the  day  previous  to  the  fire,  he  put  up  •  some 
"  trimmings  to  the  inside  part  of  the  door,  these  trimmings 
"  were  made  in  the  stone  hangar.  The  carpenters'  work, 
'*  with  the  exception  of  this,  had  been  finished  three  weeks 
"  before  The  trimmings  were  three  boards,  one  at  each 
"  side  of  the  door,  and  one  at  the  top,  which  is  called  the 
"  lining,  which,  were  nailed  up,  and  was  a  work  of  about 
*^  fifteen  minutes,  these  are  the  Isards  which  were  made  at 
"  the  stone  hcuigar  below.  The  house  communicated  with 
"  a  brick  store,  covered  with  shingles,  and  this  brick  store 
^^  communicated  again  with  a  stone  store  covered  with  tin. 
"  Communication  doors  between  different  buildings  form  an 
"  essential  ingredient  in  estimating  premium  of  insurances 
"  on  buildings,  and  do,  of  course,  increase  the  risk.  Stables 
^'  are  considered  as  additional  risks,  and  an  additional 
"  premium  is  charged  for  them,  and  the  circumstance  of  a 
^*  stable  communicating  with  a  dwelling  house  does  decK 
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^*  dedly  create  an  additional  risk.    The  fire  id  question 
**  originated  in  the  stone  hangar.'' 

DuYAL,  J.  charged  the  Jury,  and  they  returned  the  follow- 
ing verdict  : 

1.  ^^  The  value  of  the  goods  and  merchandize  belonging 
to  Plaintiff,  insured  by  the  Policy  of  Insurance  in  this  cause 
mentioned,  destroyed  by  the  fire  in  question,  is  of  £382  16s 
4d  currency,  from  virhich  sum  must  be  deducted  £20, 
leaving  £362  16s  4d  currency. 

2.  The  amount  of  the  loss  sustained  by  Plaintiff  is  £61 
14s  Sd  currency,  and  £5  costs,  incurred  in  the  valuation  of 
the  said  goods. 

8.  Yes. 

4.  Yes  ;  there  was  a  door,  as  mentioned  in  this  question. 

5.  The  fire  originated  in  the  brick  building  in  the  rear, 
adjoining  the  stone  hangar,  and  we  are  of  opinion  that  the 
fire  communicated  from  one  of  the  said  hangars  to  the  other 
by  the  door  above  mentioned. 

6.  The  door  increased  the  risk  as  stipulated  in  the  said 
Policy  of  Insurance. 

7.  The  said  hangar  was  not  complete  and  finished 
when  the  fire  that  destroyed  the  goods,  on  the  27th  July,  18S0 
took  place  ;  there  were  no  carpenters  employed  in  the  build* 
ing  where  the  goods  were,  when  the  fire  broke  out." 

The  difficulty  presented  by  this  verdict  was,  the  apparent 
contradiction  between  the  Sd  answer  and  the  4th  and  6th 
answers. 

BowBir,  C.  J.  :  There  is  an  apparent  contradiction  in  the 
verdict,  upon  which  we  must  put  a  reasonable  interpretation. 
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There  is  no  doubt  that  the  brick  building,  covered  with 
shingles,  omitted  in  the  Policy  of  Insurance,  increased  the 
risk  ;  and  the  Jury  have  said  so.  It  is  trae  that  in  a  portion 
of  their  verdict,  the  Jury  have  said  that  the  description  in 
the  Policy  of  Insurance  was  correct,  but  when  they  enter 
into  particulars,  they  state  quite  the  contrary.  By  reason  of 
this  omission,  judgment  must  go  for  the  Defendants. 

DvYAL,  J.  At  the  trial  of  this  cause,  we  had  some  diffi- 
culty in  obtaining  an  accurate  description  of  the  premises 
in  which  were  the  goods  insured,  but  as  soon  as  a  correct 
description  was  given,  I  entertained  no  doubt  as  to  the  result 
of  the  trial. 

It  will  be  admitted  that  the  insured  must  give  an  accurate 
description  of  the  construction  of  the  premises  and  goods  to 
be  insured,  that  he  must  communicate  all  facts  that  are 
material  to  the  risk,  and  which  are  not  known,  or  presumed 
to  be  known  to  the  insurers^  Applying  this  rale  to  the 
present  case,  I  say  it  is  impossible  for  any  person  who  has 
read  the  evidence  attentively  not  to  see  that  the  insured 
omitted  to  make  known  to  the  insurers  a  fact  which  greatly 
increased  the  risk,  and  that  by  reason  of  this  omission  the 
Defendants  are  not  bound  to  pay  the  loss  sustained  by  the 
Plaintiff  by  the  fire  which  took  place  on  the  27th  July,  1850. 

It  is  pretended  that  the  Jury  have  not  found  thisiact.  I 
say  they  have,  and  that  expressly.  The  4th  question 
submitted  to  them  is  in  the  following  words  :  "Was  there,  a 
the  time  of  the  aforesaid  fire,  a  door  or  aperture  communi- 
cating between  the  stone  store,  given  as  a  boundary  in  the 
said  Policy,  and  another  store  in  the  yard,  in  the  rear  of  the 
said  building  ?"  Their  answer  is,  "Yes  ;  there  was  a  door  as 
mentioned  in  this  question."  Have  not  the  insurers,  this  day, 
the  right  of  referring  to  the  Policy  of  Insurance,  and  of  saying, 
the  insured  did  not  make  known  to  us  this  essential  foot, 
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"which  the  Jnrors  have  said  increased  the  risk  we  assumed  ? 
But  the  Plaintiff  tells  us  this  finding  is  inconsistent  with  the 
answer  given  to  the  3d  question.  If  it  were  so,  I  do  not  un- 
derstand on  what  ground  the  Plaintiff  can  demand  that 
Judgment  be  pronounced  in  his  favor.  He  must  come  before 
us  with  a  clear  case — he  must  prove  the  truth  of  his  own 
allegations,  and  if  the  answers  given  by  the  Jurors  are  in- 
consistent, this,  in  my  opinion,  would  afford  a  conclusive 
argument  against  the  motion  of  the  Plaintiff  for  a  Judg- 
ment against  the  Defendants. 

But  I  do  not  find  any  such  inconsistency  in  the  answer 
of  the  Jurors.  With  a  view  to  a  right  understanding  of  the 
answer  given,  we  must  bear  in  mind  that  several  questions 
were  put  to  the  Jnrors  at  the  same  time.  It  was  quite 
reasonable  for  them  to  expect  that  all  the  answers  being  read, 
the  one  should  be  received  as  explanatoiy  of  the  other. 
When,  therefore,  the  Sd  question  was  put  to  them,  they  did 
not  make  mention  of  the  door,  because  they  knew  that 
this  particular  fact  was  to  be  stated  in  answer  to  the  fourth 
question.  Indeed,  they  could  not  have  made  mention  of 
the  door  in  answering  the  Sd  question  ;  because  this  latter 
question  refers  to  the  building  containing  the  goods,  wares 
and  merchandize  insured,  and  the  door  of  which  they  make 
mention  in  their  answer  to  the  4th  question,  is  one  eom^ 
municating  between  the  stone  store  and  another  Hore  in  the 
yard.  It  is  only  by  confounding  the  dwelling  house  in  the 
front  with  the  two  stores  in  the  rear  that  any  argument  is 
afforded  for  this  alleged  inconsistency  ;  but  an  attentive 
reading  of  the  answers  to  the  two  questions  must  satisfy  any 
disinterested  person  that  there  is  neither  inconsistency  nor 
contradiction  in  the  finding. 

Under  these  circumstances,  it  appears  to  me  now,  as  it  did 
at  the  trial,  that  the  Plaintiff  has  no  claim  against  the  insurers, 
and,  I  will  add,  equally  plain,  that  if  the  verdict  is  as  repre- 
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sented  by  the  Plaintiif,  then  no  Judgment  can  be  pronounced 
in  his  favor. 

Meredith,  J.  :  A  party  insuring  moveables  is  bound  not 
only  to  give  a  true  description  of  the  building  containing  the 
property  insured,  but  also  to  disclose  all  material  facts  known 
to  him,  and  of  which  the  insurers  may  be  presumed  to  be 
ignorant.  By  material  facts,  in  this  respect,  are  meant  all 
those  which,  if  communicated  to  the  insurer,  would  induce 
him,  either  to  refuse  the  insurance  altogether,  or  not  to  accept 
it  unless  at  a  higher  rate  of  premium  (1).  Alauzet  says  : 
**  Les  déclarations  ne  doivent  pas  comprendre  seulement  la 
^  désignation  exacte  de  la  chose  assurée,  mais  encore  les 
**  circonstances  étrangères  de  nature  à  modifier  l'opinion  des 
««  risques.'»  (2) 

The  Jury  in  the  present  case,  notwithstanding  it  has 
been  established  in  evidence,  that  there  was  a  brick  building 
covered  with  wood,  between  the  building  containing  the 
goods  insured,  and  the  stone  store  covered  with  tin,  given  as 
a  boundary  in  the  Policy,  and  contrary  to  the  Judge's  charge, 
have  found  that  the  description  given  of  the  building  con- 
taining the  goods,  was  correct. 

It  does  appear  to  me  that  the  Jury  in  considering  the  third 
question  submitted  to  them,  have  attached  too  restricted  a 
meaning  to  the  words  "  description  of  the  building  ;"  but  be 
this  as  it  may,  I  think  their  finding  is  binding  upon  us.  The 
Jury  have  however  also  found  that  there  was  a  door  commu- 
nicating between  thé  stone  store  covered  with  tin,  given  as 
a  boundary,  and  another  store  ^'  in  the  yard  in  rear  of  the 
said  huHdingy^^  by  which  words,  in  the  question,  I  under- 

(1)  1  Amoold,  p.  540  (Edition  of  1850.) 

(2)  2  Alaiueti  p.  414  :— Boudousquié  p.  79|  No.  51  :— Quemiult  p.  140, 
No.  174. 
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èUUid,  "in  the  yard  in  the  te^OLï  ol  the  building  containing  the 
goods  insured." 

The  Jnty  have  thus,  it  a|^)MM  to  mé,  indiieetly  found 
that,  although  the  buildingi  containing  the  goods  in^ured^ 
was  oorlectly  described)  yet  there  was  in  the  yafd,  in 
the  lear  of  that  building,  another  stofe,  which,  it  is  importiiAl 
to  observe^  was  not  mênthned  in  the  PoUcy  }  and  they  have 
found  diieetly,  that  there  waa  a  door  communicating  between 
the  stone  itoire  mentioned  in  the  Policy,  and  the  stole  not 
mentioned  in  the  Policy  ;  and  that  thié  fact,  which,  it  is  also 
to  be  observed,  was  not  disclosed  to  the  insuiers,  increased 
the  risk  contained  in  the  Policy. 

The  fieusts,  wh^ch  the  Plaintiff  thus  failed  to  diseloee,  nrasi 
have  been  known^  him,  and  cannot  be  supposed  to  have 
been  known  to  the  Defendants  ;  and  as  the  Jury  have  found 
that  the  communications  from  the  one  store  to  the  other  in» 
creased  the  risk,  it  is  to  be  presumed  that,  had  that  fact  been 
disclosed^  a  higher  premium  would  have  been  exacted* 

I  therefore  think  that  there  has  been,  in  this  instance,  a 
coiicealment  of  a  material  fact,  sufficient  to  vitiate  the  Policy. 
There  is  no  reason  whatever  to  suppose  that  this  conceal- 
tnent  Was  intentional  on  the  pert  of  the  Plaintiff;  b«t  this 
inlaw  is  unimportant  The  consequences  are  the  eamei 
whether  the  supftteeeion  of  the  truA  arise  frûm  Jrauiy  at 
merely  firom  negligence,  mistake  or  accident  (ly  The  law 
of  France  and  the  law  of  England  agree  on  this  point  (•)* 

Had  the  fact  been  established  by  the  verdict,  that  between 
the  building  containing  the  goods  insured,  and  the  store 

(1)  1  Arnould.  pp.  540.   541. 

(2)  Grun  k  Joliat,  p.  261,  No.  210:— t  Alauzet  p.  425,  No.  494.  S<L  ot 
ie44>-lPhillipf,  ^  214)  Ed.  of  1860  i-^-Hammoiid,  p.  OS  :-4}tietiatlt, 
p.  141. 
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iàeiitioned  in  the  Policy  as  à  b&Uniargj  there  was  &  brick 
btdlding  c&vered  wOh  tbaod^  I  would  not  have  felt  any  hesi- 
tation as  to  the  jtidgment  to  be  pionounced  :  as  it  is,  although 
the  case,  in  the  shape  in  which  it  has  come  befote  ns,  is  not 
free  firom  difficulty,  it  hppears  to  me,  aAer  much  considera- 
tion, that,  for  the  reasons  already  mentioned,  we  cannot 
maintain  the  Plaintiff's  action. 

The  motion  of  the  Plaintiff  for  jnd^ent,  putdUant  tb  this 
verdict,  id  overruled^  and  the  judgtneat  is  in  favor  of  the 
Defendants,  as  follow;s  : — 

The  Court  having  seen  and  examined  the  pitieeedin^  had 
and  of  record  in  this  cause^  more  particularly  the  verdict 
df  the  jury  in  this  cause  recorded,  and  having  heard  the 
parties  by  their  Counsel  respectively,  upon  the  Plaintiff's 
motion,  that  judgment  be  rendered  pursuant  to  said  verdict  ; 
considering  that,  by  the  verdict  in  this  cause  rendered,  it  is 
established  that  at  the  time  the  building  mentioned  in  the 
Policy  of  Insurance,  alleged  and  in  part  recited  in  the 
declaration  in  this  cause,  as  containing  the  goods,  wares  and 
merchandizes  insured  by  the  Plaintiff,  was  destroyed  by  fire, 
there  was  a  door  communicating  between  the  stone  store 
given  as  a  boundary  in  the  said  Policy,  and  another  store  in 
the  yard  in  rear  of  the  above  mentioned  buUding,  which  fact 
was  not  disclosed  to  the  Defendants  by  the  Plaintiff  ;  consi- 
dering that,  by  the  said  verdict,  it  is  further  established,  that 
the  said  door  increased  the  risk  in  the  said  Policy  stipulated, 
and  that  by  reason  thereof  the  said  Policy  is  void  ; 
considering  also  that  the  Policy  described  the  house  con- 
taining the  goods  insured  as  bounded  by  a  yard  at  the 
extremity  of  which  was  a  stone  hangar  covered  with  tin. 
Whereas  the  evidence  established  that  between  the  stone 
hangar  and  the  house  there  was  a  brick  building  covered 
14» 
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With  wood,  communicating  with  both,  of  the  existence  of 
which  building  no  mention  was  made  in  the  Policy, — 
doth  dismiss  the  action  of  the  Plaintiff  with  costs. 

Stuart  0.  for  Plaintiff. 

Stuart  and  Vait notous,  for  Defendants. 
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QUEEN'S  BENCH. 
Appeal  sins. 


I    DISTRICT  OF  QUEBEC. 
Before  Rolland,  Panrt  and  Atlwin,  Justices. 


CCaset, Plaintiffs  Appellant. 

1852  ]  and 

(  GoLMMin,  et  al.... DtfendantSj  Regpandents. 


.  Held,that  a  Writ  of  Appeal,  and  not  a 
Writ  of  Error,  will  lie  in  the  caac  of  a 
Jury  Trial,  -when  the  grievance  it  not 
merely  an  error  in  a  matter  of  law,  and 
if  there  is  no  plea  determined  by  the 
verdict  of  the  jury,  but  a  final  adjudi- 
cation upon  law  and  &ct 


Jugé,  qn'il  faut  un  Writ  d'Appel,  et 
non  un  Writ  d'Erreur,  (  Writ  of  Error) 
dans  le  cas  d*un  procès  par  jury,  ai  les 
griefs  ne  sont  pas  exclusivement  fondés 
sur  une  erreur  de  droit,  et  si  un  point  de 
loi  n'a  point  été  déterminé  par  le  ver^ 
diet  du  iury,  mais  s'il  s'agit  d'un  juge- 
ment nnal  fondé  sur  le  Ait  et  le 
droit. 


Judgment  the  Ist  March,  1852. 

This  case,  (being  the  one  above  reported,)  having  been 
carried  into  appeal  by  Writ  of  Error,  a  question  arose  at  the 
argument,  whether  the  Writ  of  Error  was  the  proper  Writ,  and 
upon  this  point  the  following  judgment  was  rendered  : 

The  Court  having  heard  the  parties  on  the  issue  joined  on 
the  Writ  of  Error  in  this  cause  issued,  and  seen  the  assign- 
ment of  errors  and  answers,  and  also  examined  the  record  and 
proceedings  in  the  Court  below  ;  considering  that  for  the 
revision  of  the  final  judgment  rendered  in  this  cause,  on  the 
13th  January  last  past,  no  appeal  by  Writ  of  Error  did  lie, 
under  the  Statute  referred  to  in  the  Writ,  under  which  the 
law,  and  not  the  fact,  can  be  drawn  in  question,  there  being 
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no  plea  determined  by  the  verdict  of  a  jury,  but  a  final 
adjudication  on  law  and  fact,  no  error  being  assigned  that 
could  be  assigned  under  a  Writ  of  Error  as  provided  for  by 
the  said  statute— doth  quash  the  said  Writ  as  improvidently 
issued,  and  it  is  ordered  that  the  record  be  remitted  to  the 
Court  below,  the  whole  without  costs,  as  the  Defendants  on 
the  said  Writ  did  not  raise  any  objection  thereto  :  saving  to 
the  said  Plaintiff  in  error  such  other  recourse  as  he  may  be 
advised. 

O.  Stuart,  for  Appellant. 

Stuart  and  Vannovous,  for  Respondents. 
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BANC  DE  LA  REINE. 
En  Appbi.. 


DISTRICT  DE  MONTREAL. 


Présents  :  Panbt,  Atlwih,  Vanfelsoh  et 
C.  Monbelet,  Juges. 

C  Charlsbois,  Tuteur, Appelant. 

]  ®^ 

(HSADI.BT, Intimé. 


Jugé— 1.  que  la  donation  par  tin  aa- 
cenduit  d'un  des  coniointSi  en  un 
contrat  de  mariage,  d'un  immeuble 
pour  entrer  en  la  communauté,  est  un 
ameublissement  aux  termes  de  la  loi  ; 
2.  que  tel  ameublissement  n'a  d'effet 
que  pour  la  communauté  et  vis-à-vis 
oes  conjoints;  3.  que  cet  immeuble 
conserve  sa  qualité  de  propre  jusqu^au 
partage;  4.  que  l'autre  conjoint  étant 
décé&,  et  l'enfant,  issu  du  mariage, 
décédant  ensuite  sans  hoirs  de  son  corps, 
et  avant  partage,  l'ameublissement  n'a 
plus  d'effet^  et  les  lléritiers  collatéraux 
du  conjoint,  en  fitveur  duquel  l'ameu- 
blissement a  été  stipulé,  ne  peuvent  rien 
léclamer  dan»  cet  mmieuble. 


Held — 1.  that  the  donation  by  an 
OBetndant  of  one  of  the  conjoint»,  in  a 
marriage  contract,  of  an  inmioveable» 
destined  to  enter  into  the  community, 
is  an  ameubltssemerU  within  the  meaning 
of  the  law  ;  2.  that  such  ameublissement 
has  no  effect  exceptas  regards  the  com* 
munity  and  between  the  conjotnit  them- 
selves ;  3.  that  the  inunoveable  pre- 
serves its  quality  of  yromre  up  to  the 
time  of  partage  ;  4.  that  the  other 
conjoint  being  dead,  and  the  child  bom 
of  thje  marriage  afterwards  dying  with- 
out issue  and  before  partage,  the  omen- 
blitaement  has  no  longer  any  effect, 
and  the  collateral  heirs  of  the  conjoint^ 
in  whose  favor  it  was  stipulated,  caa 
claim  no  rights  in  such  immoveable. 


Jugement  le  11  mars,  1852. 

Par  Paction  en  Cour  Inférieure,  l'Appelant,  comme  Tuteur 
des   Mineurs   Boivin,    revendiquait   sur  l'Intimé   quatre 
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dixièmes  et  demi  indivis  dHm  immeuble  y  désigné,  sons  Im 
ciiçonstances  suivantes  : 

Le  6  octobre,  1792,  Antoine  Mallet  et  Marie  Jndîth  Gnédiy 
firent  des  conventions  matrimoniales,  et  à  Pacte  qui  en  fat 
rédigé  intervint  Joseph  Mallet,  (père  dn  fatur,)  qui,  en  faveur 
du  dit  fatur  mariage  promit  et  s'obligea  "  donner  aux  dits 
**  faturs  époux,  à  leur  première  réquisition,  une  terre  et  habî- 
^tationsituéeàla  rivière  St.  Pierre,  etc.,  laquelle  tene,'^ 
est-il  ajouté,  ^^entrera  enia  dite  fature  communauté." 

Le  14  décembre,  179S,  le  dit  Joseph  Mallet  fit  donation 
entrevifs  de  ladite  terre  à  son  dit  fils  Antoine  Mallet. 

La  dite  Marie  Judith  Guédiy  décéda  ah  wtuka  le  11 
février,  1794,  laissant  pour  héritier  Antoine  Mallet,  son  fils, 
auquel  son  père  fat  nommé  tuteur  le  10  juillet,  179Su 

Le  11  juillet,  1796,  Antoine  Mallet,  père,  survivant  et  tu- 
teur de  son  dit  fils,  fit  faire  inventaire,  dans  lequel  est  men- 
tionné la  susditiei  terre,  dont  un  dixième,  y  est-il  dit,  était  en 
la  personne  du  père  survivant,  prop][e  de  la  succession  de  sa 
mère. 

Antoine  Mallet,  père,  convola  en  secondes  noces  en  1796, 
avec  Marie  Agathe  Arehambault,  duquel  mariage  est  née 
Marie  Agathe  Mallet,  mère  des  dits  mineurs  Çoivin,  par  le 
mariage  de  cette  dernière  avec  le  dit  feu  Jean  Bte.  Boivin 
en  mai,  1824. 

Par  acte  de  vente  du  26  octobre,  18S9,  (Bedouin,  Notaire,) 
Antoine  Mallet,  père,  a  vendu  à  l'Intimé  tous  ses  droits^ 
parts  et  portions  dans  la  susdite  terre  y  désignée,  ^^consis- 
*^  tant,  en  cinq  dixièmes  et  demi  indivis,  plus  en  Pusu- 
^^JruUy  la  vie  duramt  dv  dU  vendeur^  des  quatre  dixièmes 
^^  et  demi  restant  ;"  et  il  y  fat  reconnu  que  les  dits  cinq  dix- 
ièmes et  demi  appartenaient  au  vendeur  comme  suit,  savoir  ; 
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quatre  el  demi  dHoenx  en  vertu  de  la  communaiité  entre  Ini 
^  la  dite  fen  Marie  Judith  Qoediy,  dans  laquelle  commu- 
nanté  la  dite  terre  était  tombée  par  une  clanae  d'amenbliase- 
ment  au  contrat  de  mariage,  et  l'autre  dixième  comme  lui 
étant  échu  par  la  succession  de  sa  mère  :  et  que  quant  à, 
l'usufruit  des  quatre  autres  dixièmes  et  demi  il  appartenait 
%u  dit  Tendeur  conune  héritier  du  dit  Antoine  Mallet,  son  fils. 

n  est  en  outre  allégué  dans  la  déclaration,  qu'après  la  mort 
de  la  dite  Marie  Judidi  Ouédiy,  il  n'y  a  pas  eu  de  partage 
de  la  dite  terre  entre  Antoine  Mallet,  père,  et  son  susdit  fils, 
Antoine  Mallet  ;  et  que  par  conséquent  le  père  étant,  à  la 
mort  de  son  fils,  son  parent  le  plus  proche  du  cAté  et  ligne 
d'où  venait  la  dite  terre,  a  succédé  dans  la  propriété  de  la 
portioa  que  son  fils,  comme  héritier  de  sa  mère,  aurait  pu, 
on  vertu  4e  la  dite  clause  d'ameublissement,  prétendre  dans 
la  susdite  terré,  ou  plutàt,  comme  il  n'y  a  pas  eu  de  partage 
de  la  dite  terre,  le  dit  propre  ameubli  n'est  jamais  sorti  des 
mains  du  père. 

Que  toute  la  tene  t^partenait  donc  an  dit  Antoine  Mallet, 
père,  et  lui  était  propre  comme  lui  étant  advenue  en  ligne 
directe  ;  et  que  c'est  à  tort  et  par  erreur  que  ce  dernier,  lors 
de  ladite  vente  au  Défendeur,  (l'Intimé,)  de  cinq  dixièmes  et 
demi  de  la  dite  terre,  croyait  n'avoir  droit  qu'à  l'usufruit,  sa 
vie  durant,  des  quatre  autres  dixièmes  et  demi  de  la  dite 
terre  ;  et  comme  par  suite  de  cette  erreur  il  n'a  vendu  que 
l'usufruit,  sa  vie  durant,  de  ces  derniers  quatre  dixièmes  et 
dçmi,  U  9'ensuit  que  la  propriété  dlceux  n'a  pas  été  par  lui 
aliénée,  qu'elle  est  restée  dans  sa  succession,  et  qu'elle  est 
dévolue  aux  dits  enfanta  mineurs,  ses  petits«enfants,  comme 
ses  légataires  universels. 

Le  Défendeur,  par  une  exception  péremptoire,  prétendit 
que  la  clause  d'ameublissement  ci-dessus  avait  eu  l'effet, 
après  la  mort  de  Mallet|  fils»  de  faiie  pasaçr  la  propriété  des 
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quatre  dixièmes  et  demi  de  la  dite  terre  snx  la  tète  des  héri- 
tiers du  dit  Antoine  Mallet,  fils,  du  côté  et  ligne  de  sa  xnère, 
la  dite  Marie  Judith  Guédiy. 

Une  admission  des  faits,  signée  par  les  parties,  restreignait 
la  contestation  aux  effets  de  Pameublissement  en  question. 

L'Appelant  soutenait  :  1.  que  Pameublissement  n'est 
qu'une  fiction  qui  n'a  lieu  que  pour  le  cas  de  la  communauté 
et  pour  l'intérêt  du  conjoint  en  faveur  duquel  l'héritage  est 
ameubli  :  qu'une  fiction  ne  peut  pas  s'étendre  d'un  cas  à  un 
autre,  que  lorsque  la  communauté  est  dissoute,  la  fiction 
de  Pameublissement  doit  cesser.  (1) 

2.  Que  le  propre  ameubli  conserve  sa  qualité  de  propre, 
qu'il  ne  peut  la  perdre  que  par  l'effet  d'un  partage  effectif 
qui  le  fasse  passer  réellement,  soit  en  tout,  soit  en  partie,  à 
celui  des  conjoints  au  profit  duquel  l'héritage  a  été  ameubli. 
(2) 


(1)  Profit  de  Royer,  Dictionnaire  de  Jurisprudence,  T,  4,  p,  57S  et  589. 
Bouxjon,  Tonne  1,  p.  623  et  524.  No.  4  aux  notes,    p.  419,  No.  43. 
Guvot,  Repert.  vbo.  Ameublissement,  p.  371  infini, 

Lebrun,  CTommunautéi  p.  62,  Not.  16  et  19* 

Bacquet,  Droits  de  Justice,  p.  330,  No.  352  :— -Renuason,  Traité  des  Propres, 
ch.  6,  Sect  8,  No.  30. 
Duplessis,  p.  141. 

(2)  Bacquet,  Droits  de  Justice,  p.  339,  No.  352. 
Arrêts  du  25  janvier  1847,  et  16  mai  1592. 
Renusson,  Propres,  Nos.  30-31*32-33-34  et  suir. 
Arrêts  du  7  janvier  1688.    Journal  du  Palais. 
Pothier,  Communauté,  Nos.  310-312. 
Lacombe,  vbo,  Ameublissement,  p.  36. 

Bouijon,  Tome  1,  p.  418,  Sect  8,  No.  40,  p.  419,  Nos.  41-41^43'44  aux  notes. 

Femère,  Coût  Paris,  Art  326,  p.  380. 

Lebrun,  Conmiunauté,  p.  61,  No.  10,  p.  64,  ch.  5,  Nos.  17-22, 

Renusson,  Propres,  ch.  6,  Sect  8,  Nos.  18-19-26-27-28. 

Chopin,  liv.  2,  T.  1.  No.  26. 

Charondas,  sur  l'Art  220  de  la  Coutume. 

LePrdtre,  ch.  42,  p.  360. 

Duplessis,  p.  141. 

Profit  de  Rover,  p,  592. 

Boucheul,  des  Conventions  de  succéder,  ch.  14,  Nos.  29  et  30. 

Delvincourt,  vol.  3,  p.  82,  notes. 

Ferrière,  Diet  de  Droit  vbo.  AmeublÎMement,  p.  84. 
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Llntimê  au  contraire  soutenait  :  1.  que  l'ameubllsseiuent 
ne  pouvait  avoir  lieu  que  pour  les  immeubles  que  le  conjoint 
lui-même  apportait  à  la  communauté.  2.  que  d'ailleurs,  dans 
le  cas  actuel)  les  déclarations  d'Antoine  Mallet,  père,  en 
l'inventaire  et  en  l'acte  de  vente  à  l'Intimé  équipolaientiL 
partage.  3.  que  les  héritiers  du  côté  maternel  d'Antoine 
Mallet,  fils,  héritaient  de  la  part  avenant  à  ce  dernier  du 
chef  de  sa  mère  dans  le  dit  immeuble.(l) 

La  Cour  Inférieure  à  Montréal  avait  donné  gain  de  cause 
à  l'Intimé  par  un  jugement  dont  suit  copie  : 

*^  La  Cour,  étc<,  considérant  que  par  l'effet  de  l'ameublis- 
*'  sèment  au  contrat  de  mariage  de  feu  Antoine  Mallet  avec 
*'  Marie  Judith  Guédiy,  le  bien  en  question  serait  tombé  en 
*^  la  communauté  stipulée  au  dit  contrat,  et  que  leur  fils  An^ 
^^  toine  Mallet  aurait  hérité  de  la  moitié  par  la  mort  de  la 
**  dite  Marie  Judith  Guédry,  sa  mère,  et  que  rien  ne  constate 
'^  que  la  moitié  indivise,  ainsi  échue  au  fils,  ait  passé  au 
^'  père,  par  partage  de  la  communauté  ou  autrement,  de  ma- 


(1)  Gayot,  Répertoire  vbo.  Ameublissement,  p.  370|  2e  colonne. 
Ferrière,  Grand  Coût,  vol.  3,  p.  67,  Nos.  22 à  29. 
Pothier,  Coût  d'Orléans,  p.  293,  No.  56. 
Pothier,  Communauté,  pp.  630-1,  Nos.  311  à  314. 
l<acombe,  vbo.  Aiyeublissement,  No.  6. 

vbo.  Propres  (Donation)  13  ails. 

vbo.  Succession,  p.  252,  No.  2. 
Sonijon,  vol.  1,  p.  418  de  No.  40  à  50. 
Ibid— p.  928,  No.  56  A  59. 

Denizart,  Collection  de  Jurisp.  vbo.  AmeubUssement,  No.  7. 
Renusson,  Propres,  ch.  6,  Sect  8,  p.  320,  2e  coL  Nos.  26  à  31,  Nos.  40-1. 
Ibid— p.  319,  No.  20. 

Lebrun,  Communauté,  p.  60,  L.  1,  c.  6,  Nos.  17  et  19. 
Ibid— Succession,  p.  76,  Nos.  54  à  59. 
Areou,  (11  Edit)  voL  2, p.  112,  infini. 
PoUiier,  Communauté,  No.  311. 
Toullier,  voL  12,  No.  344,  No.  137. 
Delvincourt,  vol.  2,  p.  484,  notes  de  la  page  127. 
Doranton,  Contrat  die  Mariage,  S.  3,  Ameublisseme&t  Nos.  54i65. 
Renusson  des  Propres,  p.  181, 
thiranton,  vol.  1,  14,  No.  188. 
Trcmlong,  Contrat  de  Mariage,  No.  614. 
Pothier,  Communauté  2  pp.  168  et  170. 
Lebrun,  Communauté,  p.  63. 
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<<  nière  à  repiendre  la  qualité  de  piopie  en  sa  personne  ;  qne 
*^  d'ailleurs,  le  dit  Antoine  Mallet,  père,  aurait,  en  l'acte  de 
^^  vente  qu'il  aurait  fait  au  Défendeur,  reconnu  nHiToir  de 
«f  prétention  qu'à  la  moitié  du  bien,  et  à  l'usufruit  de  IHiutrs 
^  moitié,  échue  à  son  fils,  par  succession  de  sa  mère,  ce  qui 
**  équivaut  à  partage  quant  à  lui  le  dit  Antoine  Mallet,  père, 
**  pour  empêcher  la  réversion  de  la  totalité  qu'il  pourrait 
*^  réclamer,  et  son  option  de  ne  point  réclamer  un  tel  droit, 
*^  maifil  de  vouloir  que  la  moitié  du  dit  bien  demeur&t  en  la 
^^  succession  m&^temelle  de  son  dit  fils,  et  comme  tel  appartint 
^  aux  héritiers  des  propres  ;  qu'enfin  le  Demandeur  alléguant 
'*  que  le  défunt  Antoine  Mallet,  père,  aurait  de  son  vivant 
^^  fait  vente  et  cession  au  Défendeur  de  tous  ses  droits  et 
^  prétentions  en  la  dite  terre,  avec  garantie,  de  laquelle 
&<  vente,  le  Deiuand3ur,  en  sa  dite  qualité,  ne  demande  nila 
^^  nullité  ni  la  rescision,  et  que  par  conséquent  cette  vente 
^  est  dans  toute  sa  force,  comme  transmettant  au  Défendeur 
^  tous  les  droits  et  prétentions  de  feu  Antoine  Mallet,  pèie, 
^  que  les  dits  mineurs  représentent  comme  ses  légataires 
<<  universels — a  déclaré  et  déclare  la  présente  demande  mal 
^*  fondée,  et  en  déboute  le  Demandeur  avec  dépens." 

La  Cour  d'Appel,  i^  l'unuiimité,  a  infirmé  ee  jugement, 
en  accueillant  et  maintenant  les  eondusioio  <^  l'Appelant. 

Pakst,  Juge  : — ^Les  faits  qui  ont  donné  lieu  à  la  contesta- 
tion en  cette  cause,  sont  les  suivants  : 

Les  mineurs  Boivin,  assistés  de  leur  tuteur  en  cette  oause, 
représentent  le  nommé  Antoine  Mallet  leur  ayeul.  Cet 
Antoine  Mallet,  en  179S,  épousait  Marie  Judith  Ouédiy, 
et  en  faveur  de  ce  mariage  Joseph  Mallet,  père  du  futur 
époux,  s^ngageait  de  donner,  et  peu  de  temps  après 
donnait  une  terre,  laquelle,  dit  le  contrat,  entrera  en  ta  dUe 
future  communauté.  Quelques  années  après  (1794,)  la 
femme  mourut,  laissant  pour  héritier  sou  fils  Antoine  Mallet, 
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aQqQel  «on  pèie  Ait  nommé  tuteur.  U  fit  pioeéder  à  un 
UiveQtfuiq.  DftQs  l'iuventaive  il  fut  fait  mention  de  la  dite 
tene  dont  /^  (y  eet-il  dit),  était  en  la  penonne  du  pèie 
survivant,  propre  de  la  succession  de  sa  mère.  Le  dit  An* 
toine  Mallet,  fils,  revêtu  de  la  propriété  de  Pautre  moitié 
indivise,  décéda  le  1er  Septembre,  1839,  ab  inteêtat^  et  sans 
enfant  En  octobre  de  la  même  année,  Antoine  Mallet, 
père,  dont  l'héritage  propre  avait  été  ameubli  et  qui  succé- 
dait à  son  fils,  vendit  à  Heniy  Headle]r>  PIntimé,  tous  ses 
droits,  parts  et  portions  dans  la  terre  en  question,  consistant, 
y  est-il  dit,  en  cinq  dixièmes  et  demi  indivis,  plus  en  Pusu- 
firuit,  la  vie  durant  de  lui  dit  vendeur,  des  quatre  dixièmes 
et  demi  restant,  et  il  ftit  reconnu  que  les  cinq  dixièmes  et 
demi  appartenaient  au  vendeur  comme  suit,  savoir  :  quatre 
dixièmes  et  demi  dlceux,  en  vertu  de  la  communauté  entre 
lui  et  feu  Marie  Judith  Guédiy,  en  laquelle  communauté  la 
dite  tene  était  tombée  par  une  clause  d'ameublissement  au 
contrat  de  mariage,  .et  Pautre  dixième  comme  lui  étant  échu 
par  la  succession  de  sa  mère  ;  et  que  quant  à  l'usufiuit  des 
quatre  dixièmes  et  demi  restant,  il  appartenait  au  dit  vendeur 
eo^^ne  héritier  du  dfX  Antoine  Mallet,  son  fils. 

De  ces  faits  surgissent  deux  questions  :  la  première  est 
de  savoir,  si,  par  notre  droit  coutumier,  l'héritage  propre,  étant 
ameubli  pour  entrer  en  la  communauté,  conserve  ou  reprend 
sa  qualité  de  propre^  lorsque  l'enfant,  né  de  ce  mariage  et 
héritier  de  celui  des  conjoints  en  fiiveur  duquel  Pameublisse- 
ment  a  été  stipulé,  meurt  lui  même  sans  enfents  ? 

Lia  seconde  question  est  de  savoir  si,  en  supposant  la  pre- 
mière qTte^on  résolue  dans  Pfi^Snnative,  c^st-à-dire,  que  1» 
CQiqodAt  qui  a  fweubU  moeède  à  son  fils,  dans  la  portîoA 
du  bien  ameubli  dopt  il  ftvait  hérité  du  Qhef  de  IHiutre  eon* 
joint  lor^ue  ce  fils  mewt  sans  epf^ta,  la  seconde  question^ 
disons-noua,  est  de  savoir  si  la  vente  qu'Antoine  Mallet,  pèie, 
tilftk^  4  PIntimé  de  tpus  sea  dnnta  dans  lafene  en  questkxB» 
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1^  iend)  aux  termes  dû  contrat  de  vente,  garant,  an  point  que 
les  Appelants,  qui  le  représentent,  ne  paissent  avoir  et  main- 
tenir leur  présetnte  action  contre  l'Intimé  ? 

La  première  question  trouve  une  solution  facile  dans  les 
principes  qui  régissent  les  clauses  d'ameublissement  dans 
les  contrats  de  mariage  faits  sous  le  régime  de  la  commu- 
nauté. Cette  clause  est  une  fiction,  qui  ne  passe  pas  d'un 
cas  à  un  autre  ou  d'une  personne  à  une  autre.  L'ameublis- 
sement  est  fait  pour  faire  entrer  en  la  communauté  un  héri- 
tage lequel,  sans  cela,  n'y  entrerait  pas.  Alors,  il  est  censé 
conquèt  pour  les  fins  de  la  communauté  et  pour  l'intérêt  de 
celui  en  faveur  duquel  l'ameublissement  a  été  fait.  C'est 
sur  ce  principe  que  l'arrêt  du  mois  d'août,  1688,  rapporté  au 
Journal  du  Palais,  a  décidé  qu'une  femme  avait  droit  à  l'usu- 
firuit  d'un  propre  ameubli  par  son  mari,  et  qu'il  retoumait 
dans  la  succession  de  son  fils  décédé  sans  enfant,  parceque 
pour  elle  et  quant  à  elle,  c'était  en  vertu  de  son  contrat  un 
conquêt,  dont  elle  avait  droit  à  l'usufruit.  Je  reviendrai  sur 
cet  arrêt. 

Dans  l'espèce  dont  nous  nous  occupons  maintenant,  le 
propre  paternel  ameubli  devient  conquêt  de  la  commu- 
nauté, et  le  fils  commun,  héritant  de  sa  mère  décédée,  prend 
moitié  de  ce  conquêt,  et  si  ce  fils  fut  mort  laissant  un  enfant, 
cet  enfant  recueillerait  moitié  de  cet  héritage  à  l'exclusion 
de  la  ligne  dont  le  bien  provient.  Mais  la  question  que  nous 
nous  sommes  posée  est  toute  autre  ;  elle  est  conune  en 
dehors  de  la  communauté,  en  dehors  des  intérêts  de  la 
femme  dans  cette  conmiunauté,  et  en  faveur  de  laquelle 
l'ameublissement  avait  été  fait.  La  convention  n'était  que 
pour  la  conmiunauté,  c'était  une  fiction  qui  a  eu  son  effet, 
laquelle  est  terminée  par  le  décès  de  l'enfant  né  de  ce  mariage 
et  décédé  sans. enfant.  Ce  n'est  plus  maintenant  qu'une 
question  de  succession.  Qui  succédera  à  l'enfant  né  de  ce 
mariage  et  héritier  de  la  moitié  de  l'héritage  en  question  du 
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chef  de  sa  mère  ?  Trainsmettra-t-il  ce  bien,  originairement 
propre  paternel,  aux  héritiers  coUatémux  maternels  qui  sont 
étrangers  à  la  ligne  d'où  le  bien  procède  ?  Tous  les  auteurs 
que  nous  avons  pu  consulter  conviennent  que  la  fiction  de 
Pameublissement  ne  doit  durer  qu'autant  que  la  communauté 
existe,  et  ne  doit  avoir  son  effet  que  vis^-vis  des  conjoints. 
C'est  là  un  axiome  fondamental  établi  par  le  célèbre  Dumou- 
lin, axiome  que  la  Cour  Inférieure  a  refusé  d'admettre  en 
renvoyant  l'action  des  héritiers  du  père  ;  cardans  le  premier 
considérant,  elle  dit  :  "  que  rien  ne  constate  que  la  moitié 
''  indivise,  ainsi  échue  au  fils,  ait  passée  au  père  par  partage 
^^  de  la  communauté  ou  autrement,  de  manière  à  reprendre  la 
^^  qualité  de  propre  en  sa  personne."  Mais  indépendamment 
de  ce  partage,  les  choses  entières,  l'inmieuble  n'était-il  pas 
possédé  par  indivis,  partie  par  le  père  et  partie  par  le 
fils,  ou,  si  vous  voulez,  ne  se  tiouvait-il  pas  en  la  succes- 
sion du  fils  ?  Ce  considérant  veut-il  dire,  que  la  seule  ma* 
nière  dont  un  propre  ameubli  peut  reprendre  sa  qualité  de. 
propre,  est  un  partage  constatant  que  l'héritage  est  demeuré 
dans  la  part  afférant  à  celui  qui  l'a  apporté  à  la  commu- 
nauté ?  C'est  un  des  moyens,  je  l'avoue,  par  lequel  un  bien 
ameubli  peut  reprendre  sa  qualité  de  propre,  mais  ce  n'est 
pas  le  seul  et  certainement  ce  n'est  pas  celui  invoqué  par 
les  Appelants,  puisqu'au  contraire  ils  se  sont  appuyés  sur  ce 
que  n'ayant  point  eu  de  partage,  la  moitié  indivise  s'est 
trouvée  dans  la  succession  du  fils,  décédé  sans  enfant,  et 
l'autre  moitié  dans  la  personne  du  père,  qui  avait  apporté 
l'héritage  entier  en  la  communauté.  La  Cour  Inférieure  a 
donc  supposé  un  cas  que  les  Demandeurs  n'ont  point  allégué 
ni  prouvé. 

Les  Demandeurs  ont  appuyé  leurs  prétentions  d'autorités 
sans  nombre,  que  l'on  trouvera  citées  dans  leurs  factums,  et 
qu'il  serait  trop  long  de  mentionner  ici.  Ils  ont  invoqué 
aussi  la  jurisprudence  des  arrêts.    Il  est  à  propos  de  faire 
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qtkelques  remaiques  but  tiois  anéts  qui  jmraiMeBt  «vob  ^ 
dftlelnent  attiié  l'attention  de  la  Côor  Ihfériettre  :  le  premier^ 
n^porté  par  Montholon^  est  de  1582  ;  le  seeond^  mppoTté  dans 
Soefve,  date  de  1S68,  et  est  par  conséquent  plus  récent  de  86 
ans  ;  lé  troisième,  plus  récent  encore,  est  de  1688,  et  est  rap* 
porté  au  Journal  du  Palais.  L^arrèt  de  1582,  a  jugé  que 
^^  dans  le  cas  d'une  conununauté  de  tous  biens,  le  père  stL^ 
"  vivant  à  son  fils,  ne  prenait  pas  à  titre  de  réversion  les 
**  propres  qui  venaient  de  lui,  mais  que  la  part  qui  avait  ap- 
^  partenu  à  la  mère,  en  vertu  de  cette  communauté,  appar- 
"  tenait  aux  héritieis  maternels."  C'est  sur  cet  arrêt,  et  une 
observation  de  Lebrun  à  son  sujet,  que  la  Cour  Inférieurs 
parait  s'être  appuyée  pour  renvoyer  l'action  des  Demandeurs, 
sans  remarquer  que  dans  l'espèce  de  cet  arrêt  il  s'agissait 
d'une  communauté  de  tons  biens;  qu'au  contraire,  dans 
l'espèce  qui  lui  était  soumise,  il  ne  s'agissait  que  de  Pameu- 
blissement  d'un  héritage  particulier.  Distinction  importante, 
que  Lebrun  lui-même  admet  ;  écoutons-le.  No.  23  :  ^^  Il  y  a 
^*  une  difiérence  à  &ire  du  propre  ameubli  par  le  mari  ou  la 
^  femme,  donné  à  un  enfant  héritier  du  prédécédé,  et  de  la 
^*  stipulation  faite  par  contrat  de  mariage,  que  les  conjoints 
**  seront  communs  en  tous  leurs  propres  présents  et  à  venir  ; 
^^  au  premier  cas  le  propre  retournera  pour  le  tout  au  survi- 
*^  vant  des  conjoints  duquel  il  vient,  et  non  pour  moitié  seu- 
^^  lement,  comme  ayant  été  commun  et  sujet  au  partage  de 
'*  la  communauté.  Au  second  cas,  il  n'y  retourne  que  pour 
**  moitié,  parceque  tous  les  propies  ont  été  acquis  aux  con- 
**  joints  chacun  pour  moitié  jure  soctetatia.  Saligny  conci- 
*^  lie  par  cette  distinction  l'anet  de  1582,  rapporté  par  Mon- 
<<  tholon,  et  celui  de  1591,  rapporté  par  Chopin."  (Voir  IL 
Petit  Coût  p.  360.)  Comment  est-il  arrivé  que  la  Cour,  en 
expliquant  son  jugement,  se  soit  appuyée  sur  cet  anét  de 
1582,  lequel,  cpmme  l'on  a  vu,  est  dans  une  espèce  difô- 
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MÉei  II  est  viai  qtie  Lebrun^  àptès  avdir  ^itê  Panét  de 
1688^  avait  obaenré  en  mentionnant  l'arrêt  de  1582,  <^  que 
*^  l'on  ne  saiYrait  done  |>afl  à  prisant  l'anèt  dans  SodFre,** 
•avoir,  oeloi  de  1666.  Il  est  tout  probable  qn'il  y  a  iei  er^ 
renr,  car  Lebrnn,  dont  Te^Kpifession  semble  favomble  à  la 
jmispmdehoe  la  pins  récente,  paraît  se  contredire^  en  adôp^ 
tant  l'arrèl  le  pins  ancien.  Quelle  infiuenee  eet  arrêt  dd 
168S  avait-il  pu  avoir  sur  celui  de  1668  ?  Si  l'on  hésitait  à 
admettre  que  Lebrun  se  fut  trompé,  il  fendrait  reeonnalti^ 
qu'il  en  est  venu  à  une  conclusion  qui  n'est  pas  digne  de  cA 
jurisconsulte.  Après  tout,  cette  erreur  petit  il'étre  pas  ht 
sienne  ;  elle  peut  être  due  à  l'incurie  des  avocats  au  parle-^ 
ment  qui  ne  nous  ont  point  fieivorisés  de  leurs  noms,  mais  qui, 
enohôiissant  sur  Maitie  Louis  Hideux,  leul*  deYancie^, 
avouent  avoir  ici^gmeiitê  conlsidérablement  le  traité  postbumie 
de  Mr«  Lebrun,  où  cette  eheur  s'eÉt  glissée*  Les  arrêts  de 
1668  et  1688,  déjà  âientionnés,  conssicrent  l'un  et  l'autre  la 
doctrine  déjà  établie,  sâvôil*,  qu'en  matière  de  stipulation  de 
propre  ameubli,  cette  stipulation  ne  doit  avoir  lieu  qu'entre 
les  personnes  qui  contractent,  savoir,  le  mari  et  la  femlne^ 
suivant  la  remarque  de  Dumoulin.  La  Cour,  regardant  les 
deux  arrêts  comme  contraires,  se  demandait  s'il  fallait  suivre 
Paîrêt  de  Sœfve  ou  celui  de  1668?  La  réponse  était  facile, 
ê'est  que  ht  doctrine  de  l'un  et  de  l'autre  étant  la  même,  la 
Cour  aurait  dû  la  suivre  de  préférence  à  l'arrêt  de  1562, 
r^ndu  dans  une  espèce  différente  de  celle  alots  à  juger.  Re^ 
ntnson,  après  avoir  rapporté  Panrêt  de  1668,  cite  celui  dé 
t688,  non  comme  contraire  à  la  doctrine  du  premier,  mais  i 
l'appui  de  son  opinion  qu'il  exprime  ainsi  : 

^^  Le  second  effst  de  la  communauté  est,  que  si  tous  les 
<•  entetfits  issus  du  mariage  viennent  à  décéder,  le  pèrs 
'^  jouira  par  usufruit  de  l'héritage  de  sa  femme,  qui  avait  été 
^^  fait  conquèt  de  la  c<xi»ftUBaat6^  et ,  qui  était  échu  à  ses 
^^  enfants  par  le  décès  de  leur  mèxe,  suivant  left  artioles  330 
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^'  et  314  de  la  Coutome  de  Paris,  qui  donne  an  père,  snrvi- 
^^  vant  ses  enfants,  l'usnfruit  de  la  moitié  des  conquête  de  la 
*^  commnnauté,  qui  était  échue  aux  dits  enfants  comme  héri' 
**  tiers  de  leur  mère,  la  convention  ayant  été  faite  pour  la 
"  communauté  et  pour  l'intérêt  de  Pun  et  de  l'autre  descon- 
^^  joints,  et  il  lui  faut  donner  tous  les  effets  de  la  commu* 
^*  nauté  ;  l'héritage  propre  ameubli  est  entré  en  la  commu- 
"  nauté,  il  est  par  conséquent  réputé  conquêt  fait  par  le 
*^  mari,  et  doit  être  considéré  comme  les  autres  conquêts 
^'  pour  tout  ce  qui*  concerne  l'intérêt  du  mari  dans  la  com- 
"  munauté."  Renusson  finit  par  ajouter  :  "  Par  arrêt  du  7 
'*  janvier,  1688,  rapporté  au  Journal  du  Palais,  il  a  été  jugé 
^^  que  propres  ameublis  sont  réputés  conquêts  pour  l'usufruit 
"  des  ascendants  :"  et  il  ajoute  aussitôt,  "  reste  à  observer, 
<(  que  l'héritage  ameubli  ou  réputé  conquêt,  conserve  sa 
^*  qualité  de  propre  quand  il  ne  s'agit  plus  de  l'intérêt  des 
*^  conjoints  touchant  la  communauté."  C'est  donc  à  toit 
que  l'on  a  cru  que  cet  arrêt  de-  1688,  était  contraire  à  celui 
de  1668.  Tous  deux  sont  conformes  aux  principes  qui 
règlent  l'étendue  de  la  fiction  d'un  ameublissement 

La  seconde  question,  avons-nous  dit,  est  de  savoir  si  la 
vente  que  Mallet,  père,  a  consentie  à  l'Intimé,  de  tous  ses 
droits  dans  cette  terre,  le  rend,  aux  termes  du  contrat,  garant 
au  point  que  les  Appelants  actuels,  ses  représentants,  ne 
puissent  avoir  et  maintenir  leur  action  au  pétitoire  contre 
l'Intimé  ?  Pour  répondre  à  cette  question  il  ne  faut  que  .ré- 
férer  aux  termes  mêmes  du  contrat,  pour  se  convaincre  que 
Mallet  n'a  pas  vendu  ce  qui  est  réclamé  aujourd'hui,  savoir, 
la  propriété  des  quatre  dixièmes  et  demi  de  la  terre  dont  est 
question,  mais  seulement  l'usufruit;  l'acte  dit  qu'il  vend 
tous  ses  droits,  parts  et  portions  dans  la  susdite  terre,  mais  il 
ajoute  aussitôt  ^^  consistant  en  cinq  dixièmes  et  demi,  plus 
*^  en  l'usufruit,  la  vie  durant  du  dit  vendeur,  des  quatre 
dixièmes  et  demi  restant."    Comment,  avec  une  telle  dé- 
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aignalion,  Pacheteur  pouvait-il  comprendre  quMl  acquérait 
la  propriété  de  ces  quatre  dixièmes  et  demi  dont  il  ne  devait 
avoir  que  l'usufruit  ?  Je  ne  conçois  pas  que  Pon  ait  pu  s'ap- 
puyer sur  cet  acte  de  vente,  pour  dire  que  *^  Mallet,  père, 
'*  aurait  reconnu  (ce  sont  les  termes  du  jugement  dont  est 
^<  appel)  n'avoir  de  prétentions  qu'à  la  moitié  du  bien  et  à 
^*  l'usufruit  de  l'autre,"  et  ajouter  que  cela  équivalait  ^^  à 
^  partage  quant  à  lui  le  dit  Antoine  Mallet,  père,  pour  em« 
^*  pêcher  la  réversion  de  la  totalité  qu'il  pourrait  réclamer, 
^  et  son  option  de  ne  pas  réclamer  un  tel  droit,  mais  de  vou- 
**  loir  que  la  moitié  du  dit  bien  demeurât  en  la  succession 
<<  matemelle  de  son  dit  fils,  et  comme  telle  appartint  aux 
^^  héritiers  des  propres." 

De  fait,  Antoine  Mallet  n'a  vendu  que  l'usufruit  des 
quatre  dixièmes  et  demi  de  la  propriété,  et  l'Intimé  n'en  a 
acheté  que  l'usufruit,  et  son  titre  d'acquisition  à  la  main,  il 
n'a  aucun  droit  à  la  propriété  de  ces  quatre  dixièmes  et 
demi.  Les  Demandeurs  ne  cherchent  pas  à  l'évincer  de  ce 
qu'il  a  acheté,  savoir  :  la  propriété  de  cinq  dixièmes  et  demi 
et  l'usufruit  des  quatre  dixièmes  et  demi  restant,  mais  ils 
demandent  la  propriété  de  ces  quatre  dixièmes  et  demi, 
abstraction  faite  de  son  droit  d'usufruit,  dont  lui  l'Intimé  a 
dû  jouir  jusqu'à  la  mort  de  son  vendeur.  L'Intimé  n'aurait 
donc  pas  eu  droit  d'opposer  l'exception  de  garantie,  car 
Mallet  ne  lui  avait  pas  garanti  ce  qu'il  ne  lui  avait  pas 
vendu.  Les  Demandeurs,  par  la  même  raison,  pouvaient 
maintenir  leur  action  sans  être  tenus  de  faire  rescinder  la 
vente. 

Voici  la  teneur  du  jugement  : 

*^  La  Cour,  ftc,  considérant  que  par  le  Droit  Coutumier 

^^  du  Pays,  la  clause  d'ameublissement  d'un  propre  n'est 

^^  qu'une  fiction,  qui  ne  doit  durer  qu'autant  que  la  commu- 

*^  nauté  existe,  et  ne  doit  avoir  effet  que  vis-à-vis  des  conjoints 
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•^  et^pour  l'intérêt  de.  la  communauté  ;  que  cette  fiction 
'^  cesse  et  n'a  plus  d'effet  dans  les  successions  à  l'égard  des 
^'étrangers  et  héritiers  collatéraux.  Considérant  que  le 
nommé  Léon  Charlebois,  tuteur  des  mineurs  Boivîn, 
*  l'Appelant  en  cette  cause,  a  allégué  et  prouvé  que  les  dits 
mineurs  représentent  feu  le  nommé  Antoine  Mallet  qui,  en 
l'année  1792,  épousa  Marie  Judith  Guédry,  en  faveur 
duquel  mariage  Joseph  Mallet,  père  de  l'époux,  donna  la 
terre  ci-après  désignée,  savoir  :  une  terre  sise  et  située  &c., 
laquelle  terre,  dit  le  contrat  de  mariage  des  parties,  entrera 
en  la  dite  future  conuuunauté.  Que  la  dite  M.  J.  Guédry 
est  décédée  ensuite  laissant  pour  son  seul  et  unique 
héritier  son  fils  Antoine  Mallet,  lequel  est  lui-même 
subséquemment  décédé  sans  enfant,  et  avant  partage  de 
la  communauté  qui  avait  eu  lieu  entre  ses  père  et  mère, 
qu'alors  la  fiction  d'ameublissement  étant  terminée,  les 
parents  les  plus  proches  de  la  ligne  paternelle  ont  dû 
hériter  du  dit  Antoine  Mallet,  fils,  à  l'exclusion  des  héri- 
tiers collatéraux  maternels  en  la  propriété  de  la  part  et 
portion  dans  l'immeuble  sus-désigné,  dont  le  dit  Antoine 
Mallet,  fils,  amendait  du  chef  de  sa  mère  dans  la  dite  com- 
munauté, le  dit  immeuble  étant  un  propre  de  la  ligne 
paternelle  qui  avait  été  ameubli  comme  susdit,  seulement 
pour  les  fins  de  la  communauté  ;  considérant  de  plus  que 
le  dit  Antoine  Mallet,  en  vendant  à  l'Intimé  tous  ses  droits, 
parts  et  portions  dans  la  terre  en  question,  consistant,  est-il 
dit  au  contrat  de  vente,  en  cinq  dixièmes  et  demi  indivis, 
plus  en  l'usufruit  la  vie  durant  du  vendeur  des  autres 
quatre  dixièmes  et  demi  restant,  n'a  pas  aliéné  la  propriété 
de  ces  quatre  dixièmes  et  demi  dont  il  ne  cédait  que  l'usu- 
fruit ;  considérant  enfin,  que  dans  le  jugement  de  la  Cour 
Inférieure,  en  date  du  Sfl  janvier,  1848,  dont  est  appel,  il 
y  a  erreur  en  ce  que  la  dite  Cour  n'a  point  eu  égaid  aux 
principes  ci-dessus,  et  a  débouté  l'Appelant,  es  qualité, 
de  son  action  pétitoire  dirigée  contre  l'Intimé,  injuste  pos- 
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'^  sesseur  de  la  propriété  des  dits  quatre  dixièmes  et  demi  de 
"  la  dite  terre  :  la  présente  Cour  du  Banc  de  la  Reine, 
^^  renverse  et  met  au  néant  le  jugement  de  la  Cour  Inférieure, 
"  &c.,  et  procède  à  rendre  le  jugement  que  la  dite  Cour 
"  Inférieure  aurait  dû  prononcer.  La  présente  Cour  déboute. 
"  le  dit  Henry  Headley  de  son  exception  péremptoire  en 
"  droit  perpétuelle,  comme  mal  fondée  en  droit  et  en  fait,  et 
"  faisant  droit  au  fonds,  déclare  et  adjuge  le  dit  Léon  Char- 
"  lebois,  es  qualité,  tuteur  des  dits  mineurs  Boivin,  Appelant, 
"  le  vrai  et  légitime  propriétaire  de  quatre  dixièmes  et  demi 
"  de  la  terre  sus-désignée,  &c.  ;  en  conséquence,  le  dit  Heniy 
"  Headley,  condamné  à  en  quitter  et  abandonner  la  jouis- 
"  sance  et  possession,  et  à  les  rendre  et  restituer  à  PAppelant 
"  avec  fruits  et  revenus,  &c." 

Lafontains  et  Berthelot,  pour  PAppelant. 

JoHNsoif  F.  6.,  pour  l'Intimé. 


BANC  DE  LA  REINE, 
En  Appel. 


DISTRICT  DE  MONTREAL. 


Présents  :  Rolland,  Panet  et  Aylwin,  Juges. 

Dease Appelant^ 

et 
Tatlob .m.. Intimé^ 


Jugé  y  qu'il  y  a  lieu  d'appeler  il'un 
ordre  de  la  Cour  Inférieure  (la  Cour 
Supérieure)  radiant  une  Inscription  pour 
audition  au  mérite  en  vacance,  sur  une 
exception  à  la  fprme>  en  l'absence  d'un 
consentement  par  écrit  des  parties  pour 
telle  audition  non  du  terme. 


Heldi  that  an  appeal  lies  from  an  or- 
der of  the  Inferior  Cour  (the  Superior 
Court)  discharging  an  Inscription  for 
hearing  in  vacation,  on  the  merits  of  an 
exception  à  la  /ormBf  without  the  con- 
sent in  -writing  of  the  parties  for  such 
hearing  out  of  term. 


Jugement  rendu  le  12  mars,  1852. 


Le  Défendeur  en  Cour  Inférieure  opposa  à  la  demande  du 

Demandeur  une  exception  à  la  forme,  sur  laquelle  ce  dernier 
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lia  contestation.  L'enquête  tenninée,  le  Demandeur  inserint 
}a  cause  sur  le  rftle  pour  audition  sur  le  mérite  de  l'exc^tion 
i  la  fomie,  le  3  février,  1858,  aux  séances  heb^ma- 
daires  de  la  Cour  Supérieure  à  Montiéal,  et  le  Défendeur 
déclara  sur  l'inscription  en  avoir  été  dûment  notifié» 

Les  parties  forent  entendues  le  jour  fixé,  et  la  cause  prise 
endéUbéré. 

ï^  10  février,  la  Cour  Supérieure,  composée  de  Siom  et 
MoNDKLBT,  Juges,  rendirent  le  jugement  qui  suit  :  ^  The 
*^  Court  having  heard  the  parties  by  their  Counsel  upon  the 
^'  merits  of  the  excq^ion  û  la  ybrme,  pleaded  by  the  said 
'^  Defendant,  to  the  action  and  demand  of  the  said  Plaintiff*, 
*^  and  having  examined  the  proceedings  and  deliberated, 
**  considering  that  there  is  not  of  record  a  consent  in  writiog 
'^  of  the  parties  in  this  cause,  that  the  merits  of  the  said 
*^  Exception  be  heard  and  determined  upon  by  this  Court  in 
^^  its  weekly  sessions,  and  that  without  such  consent,  this 
^^  Court  has  no  jurisdiction  to  hear  or  determine  upon  the 
^*  merits  of  the  said  Exception,  doth  dischaige  this  cause 
'^  from  the  Rale  de  Droit^  upon  which  it  had  been  inscribed 
^  for  hearing  on  the  merits  of  the  said  Exception." 

Le  Demandeur  obtint  en  Cour  d'Appel  une  règle  contre 
le  Défendeur,  pour  montrer  cause  pourquoi  il  ne  serait  pas 
accordé  un  appel  de  ce  jugement  de  la  Cour  Supérieure  ; 
la  règle  fut  contestée,  et  le  dousse  mars  dernier  la  majorité 
de  la  Cour  accorda  l'AppeL 

Rolland,  Juge,  (dissdiilisnfe)  : — ^D'après  l'Ordannance  de 
1785,  le  Demandeur  en  cette  cause  a-t-il  droit  à  un  appel  ? 
Il  s'agit  d'un  jugement  qui  met  de  côté  l'Inscription  pour 
audition  en  vacance  dans  une  cause  contestée  par  Exception 
à  la  forme. 

Il  y  a  dans  POrdonnance  trois  cas  où  l'appel  peut  être 
accordé  d'un  jugement  interlocutoire  portant  exécution,  en 
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oidonnant  de  faiie  on  d*ex6cuter  quelque  chose  à  laqneljie 
il  ne  pent  être  remédié  par  le  jngement  final,  on  par  laquelle 
le  droit  de  la  matière  en  contestation  entre  les  parties  puisse 
être  en  partie  décidée,  on  par  laqueUe  le  jngement  final  puisse 
être  retardé  sans  nécessité.    Ce  n'est  ici  êvidenmient  ni  le 
premier  ni  le  second  cas  ;  mais  voyons  si  on  peut  invoquer 
le  dernier.     Depuis  longtemps  on  a  inteiprété  que  cette 
disposition  n'était  applicable  que  dans  le  cas  où  la  cause 
ayant  été  plaidée  au  mérite,  le  juge  ordonne  une  enquête  on 
une  visite  d'Experts,  ou  quelqu'autre  procédure  de  ce  genre, 
et  non  pas  un  ordre  qui  se  réduit  à  un  ajournement  d'une 
audience  à  Pantre.    On  va  voir  pourquoi  on  l'a  ainsi  ordonné 
en  France.    Autrefois,  on  donnait  l'appel  sur  tous  les  inci- 
dents du  procès  sur  l'enquête,  sur  les  reproches  de  témoins. 
Les  lois  de  Pluviôse  et  de  Brumaire  restreignirent  ces  appels, 
et  ce  que  le  code  a  réglé  n'est  rien  autre  chose  que  l'essence 
du  Droit  Français  bien  entendu.    Carré  Pro.  Civ.  nous  dit  ce 
que  c'est  qu'un  jugement  interlocutoire  dont  il  puisse  y  avoir 
appel,  et  pour  appnyer  sa  doctrine  il  nous  réfère  an  Droit  Ro- 
main.   A  la  page  279,  il  dit  :  ^^  le  jugement  interlocutoire  dont 
il  peut  y  avoir  appel  est  ce  jugement  qui  est  irréparable  en 
définUive,^*    Si  on  recourt  à  l'art,  du  code  de  procédure  civile 
Pon   voit  qu'il  n'y  a  pas  d'appel  des  jugements  prépa- 
ratoires, mais  seulement  des  jugements  interlocutoires  qui 
préjugent  le  fonds.    La  loi  veille  à  ce  qu'il  n'y  ait  pas  d'ap- 
pel prématuré  ;  c'est  pourquoi  il  n'y  a  pas  d'appel  d'un  juge- 
ment qui  retarde  l'audition  de  huit  jours.  Le  jugement  dont 
il  s'agit  ici  prêjuge-t-il  le  fonds  ?  non  ;  donc  il  ne  peut  y  avoir 
d'appel.    Mais  nous  dira-t-on,  c'est  tm  jugement  qui  règle 
un  grand  point    Trouve-t-on  dans  l'Ordonnance  que  c'est 
là  une  raison  pour  accorder  l'appel  sous  le  prétexte  que  c'est 
une  question  d'un  grand  intérêt,  et  faudra-t-il  que  la  Cour 
accorde  des  appels  |9ro  bono  publico  ?    Il  suffira  alors  que  les 
parties  s'entendent  pour  soumettre  toutes  sortes  de  questions 
et  obtenir  ainsi  l'opinion  de  la  Cour  ;  quant  à  mol,  je  ne 
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puijs  'sanctionner  un  pareil  système,  et  je  stds  dans  la  néces- 
sité de  différer  d'avee  mes  savants  confrères  sur  la  demande 
maintenant  devant  la  Cour. 

Panet,  Juge  : — Les  autorités  citées  par  PHonorable  Juge 
Rolland,  ne  sont  pas  applicables  ici,  et  n'ont  pas  force  en 
ce  pays.  Elles  sont  peut-être  plus  sages  que  les  dispositions 
qui  nous  régissent,  et  PHonorable  Juge,  pour  cela,  a 
sans  doute  raison  d'insister.  Mais  nous  avons  ime  loi  du 
pays  à  interpréter,  et  nous  ne  devons  pas  nous  en  écarter. 

Il  y  est  dit  que  tout  ce  qui  retardera  sans  nécessité  le  juge- 
ment final  sera  susceptible  d'appel.  Le  jugement  en  ques- 
tion renferme  tm  grand  point  qu'il  est  intéressant  de  voir 
•résoudre,  et  il  paraît  retarder  inutilement  le  jugement  final 
de  la  cause,  car  si  l'exception  est  maintenue,  le  Demandeur 
débouté,  pourra  plus  vite  commencer  une  nouvelle  poursuite, 
et  si  au  contraire  l'exception  eût  été  renvoyée,  le  Demandeur 
aurait  pu  procéder  au  mérite  et  obtenir  un  jugement  sur  le 
fonds  bien  plus  tôt.  Ce  jugement  ne  tombe,  il  est  vrai,  dans 
aucune  des  catégories  des  autorités  tirées  du  Code,  mais 
s'il  y  a  des  abus,  la  législature  ne  manquera  pas  d'y  apporter 
remède. 

Atlwin,  Juge  : — Le  jugement  est  dans  les  termes  et  l'es- 
prit de  la  loi.  Le  Demandeur  est  retardé  dans  l'obtention 
du  jugement  final,  il  a  droit  à  faire  réviser  ce  jugement 
La  Cour  n'a  pas  à  s'occuper  si  la  Cour  avait  droit  de  refuser 
de  rendre  jugement,  mais  c'est  une  question  importante  et 
qui  demande  une  décision  définitive. 

La  motion  est  accordée. 

GuoY,  pour  l'Appelant. 

Badolet  et  Abbott,  pour  l'Intimé. 
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SUPERIOR  court:— MONTREAL. 

Before  Day,  Vanfelson  and  Mondelet,  Justices. 

C  ToBBANCB  ST  AL.,.  •  • PUAntiffs. 

No.  2179.  }  vs. 

(  GiLMOuR  ET  AL., DefendafUs. 


Held,  that  the  liability  of  the  bail  to 
the  Sheriff  on  a  Writ  of  C€ep,  ad  Besp. 
is  for  the  amount  endorsed  on  the  Writ, 
and  no  more  :  That  where  the  She- 
riff has  taken  bail  for  double  the  amount 
of  the  debt  sworn  to  in  the  affidavit,  and 
the  Plaintiff  has  afterwards  obtained 
a  judgment  for  a  larger  amount,  the 
liabilitY  of  the  bail  cannot  be  extended 
beyond  the  amount  sworn  to  in  the  affi- 
davit, and  endorsed  on  the  Writ  of  Cap, 
ad  Rap*  :  That  an  assignment  by  the 
joint  Sheriff  under  their  customary 
si^ature,  and  in  the  form  used  in 
England,  is  a  good  assignment  :  That 
a  motion  by  the  Defendant  to  be  per- 
mitted to  put  in  special  bail  for  the 
amount  sworn  to  and  endorsed  on  the 
Writ,  which  motion  was  rejected,  is  not 
a  sufficient  compliance  with  the  Writ, 
80  as  to  relieve  tne  bail  to  the  Sheriff. 


Jugé,  que  l'obligation  contractée  en 
vertu  d'un  cautionnement  donné  au  Shé- 
rif ^ur  un  Cap,  ad  Resp, ,  est  pour  le  mon* 
tant  porté  au  dos  du  Bref,  et  pas 
davantage  :  Que  dans  l'espèce  où  le 
Shérif  a  pris  le  cautionnement  pour  le 
double  du  montant  mentionné  en  l'affi* 
davit,  et  que  le  Demandeur  a  obtenu 
jugement  pour  une  plus  forte  somme, 
l'obligation  de  la  caution  ne  peut  excé- 
der le  montant  mentionné  dans  l'affida- 
vit  et  endossé  sur  le  Writ  .de  Capias  : 
Que  le  transport  par  des  Shérift 
conjoints  sous  leur  signature  ordinaire, 
et  dans  la  forme  usitée  en  Angleterre, 
est  valable  :  Qu'une  motion  faite  par 
le  Défendeur  à  l'effet  qu'il  lui  soit 
permis  de  donner  un  cautionnement 
spécial  pour  le  montant  mentionné  en 
l'affidavit,  et  porté  sur  le  Writ,  laquelle 
a  été  rejetée,  n'est  pas  une  e:|écution 
suffisante  des  exigences  du  Writ,  pour 
libérer  les  cautions  envers  le  Shérit 


Judgment  the  9th  December,  1851. 


Action  QD  Bail-Bond  against  the  Sureties. 

The  declaration  alleged  the  arrest  of  one  J.  S.  under  a 
cap.  ad.  resp.,  issued  at  the  suit  of  the  Plaintiffs  for  £137  10s., 
the  sum  endorsed  on  the  Writ  ;  his  indebtedness  in  the  sum 
of  £237  10s.  ;  that  the  Defendants  became  Bail  to  the  She- 
riff for  his  appearance  on  the  return  of  the  Writ  ;  the  neglect 
of  J.  S.  to  appear  on  the  return  day,  and  the  rendering  of  a 
judgment  against  him  for  £237  10s.  ;  to  wit,  £137  10s., 
amount  of  a  certain  draft,  and  £100,  for  monies  had  and  re- 
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ceîved  by  him  as  Agent  of  the  Plaintilffi»  ;  also,  the  assign- 
ment of  the  Bail-bond  by  the  Sheriff  to  the  Plaintiffii  ;  and 
concluded  for  the  smn  of  £275,  being  less  than  the  amount 
of  the  Plaintifis'  debt,  interest  and  costs  in  the  said  suit  \ 

The  condition  of  the  Bail-bond,  which  was  for  £275,  | 

double  the  amount  of  the  debt  sworn  to,  was  ^^  that  if  the 
above  bounden  J.  S.  does  appear  before  the  Queen,  in  Her 
Court  of  Queen's  Bench  at  Montreal,  on  monday,  the  second 
day  of  October  next,  at  ten  of  the  clock  in  the  forenoon,  to 
answer  the  Plaintiffs  in  a  plea  as  contained  in  a  certain  de*  ] 

claration  to  be  annexed  to  a  Writ  of  ca.  ad.  resp.  issued,  &c« 
ftc.  for  the  sum  of  £137  10s.,  then  this  obligation  to  be  void 
and  of  no  force,  otherwise  to  stand  and  remain  in  full  force,  J 

vigor  and  effect."  I 


The  assignment,  which  was  endorsed  on  the  back  of  the 
Bail-bond,  was  as  follows  :  *^  Know  all  men,  ftc,  that  we, 
John  Boston  and  William  Foster  Coffin,  Esquires,  Sheriff  of 
the  District  of  Montreal,  in  the  Province  of  Canada,  within 
named,  have,  at  the  request  of  A*  and  B.,  the  Plaintiffs,  also 
within  named,  assigned  to  them  the  said  A.  and  B.,  the  said 
Plaintiffs,  the  within  Bail-bond,  pursuant  to  the  Statute  in 
such  case  made  and  provided.  In  witness  whereof,  we  have 
hereunto  set  our  hand  and  Seal  of  Office,  at  the  City  of 
Montreal,  the  16th  day  of  the  month  of  August,  in  the  year 
of  Our  Lord,  1849. 

BOSTON  &  COFFIN,  Sheriff. 
We  accept  the  foregoing  assignment  and  transfer. 

A.  and  B. 

Signed,  sealed  and  delivered, 
&c.  &c.  &c. 
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The  Defendants  set  up  by  way  of  exception  :  L  That  on 
the  retom  day  of  the  Writ,  J.  S.  appeared  by  his  Attorneys, 
and  offered  to  give  special  bail  for  £1S7  lOs.,  sworn  to  in 
the  ajffidaTit,  which  motion  was  illegally  rejected  by  the 
Court,  and  that  the.  Defendants  were  therefore  discharged 
from  all  liability  upon  the  Bail-bond.  2.  That  the  assign- 
ment of  the  Bail-bond  was  informal.  3.  That  the  judgment 
in  the  cause  against  J.  S.  was  for  a  sum  dijferent  from  that 
set  forth  in  the  affidavit  to  hold  to  baU,  and  that  the  Defen- 
dants could  not  be  held  liable  to  pay  any  sum  greater  than 
that  sworn  to  in  the  affidavit  and  endorsed  on  the  Writ 

The  Plaintiffs  demurred  to  these  pleas.  Issue  being  joined, 
the  question  of  law  was  reserved  to  the  final  hearing. 

The  proceedings  in  the  original  suit  were  filed,  and  admis- 
sions given  of  the  other  material  facts  alleged  in  the  decla- 
ration. 

The  only  witnesses  called  by  the  Defendants  were  James 
Law,  Esquire,  merchant,  and  A.  Robertson,  Esquire,  advo- 
cate. 

The  last  named  witness  stated,  that  he  received  instructions 
from  J.  S.  to  apply  to  the  Defendants  to  enter  special  bail, 
and  that  he  accordingly  did  so  ;  and  that  the  names  of  the 
persons  given  to  him  as  special  bail,  were  James  Gilmour, 
one  of  the  Defendants,  and  James  Law  :  that  he  accordingly 
prepared  a  motion,  of  which  a  copy  was  filed  in  the  present 
cause,  and  to  the  best  of  his  recollection  the  said  James  Gil- 
mour and  James  Law  were  both  present  personally  in  Court 
on  the  day  he  made  the  motion,  and  went  away  on  the  mo- 
tion being  taken  en  délibéré.  The  motion  was  subsequently 
rejected. 

Cross,  for  Plaintiffs  :  It  is  too  late  for  the  Defendants  to 
seek  to  avail  themselves  of  informalities  in  the  original  suit 
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which^the  PlaintiS^  might  have  answered  at  the  time.  J. 
.S's.  appearance  would  have  been  a  good  plea,  if  it  were 
shewn  on  the  record,  which  it  is  not.  The  mere  motion  to 
be  permitted  to  appear,  amomits  to  nothing  :  besides,  that 
motion  was  rejected,  for  what  reason  it  does  not  appear — ^it 
may  have  been  for  want  of  notice  or  the  inobservance  of 
some  formality  ;  nothing  but  the  special  Bail-bond,  or  the 
surrender  of  the  debtor,  can  be  considered  sufficient  evidence 
of  compliance  with  the  Writ.  The  assignment  of  the  Bail- 
bond  is  in  the  form  used  in  the  Courts  in  England, 
and  if  no  Provincial  Statute  exists  authorizing  an  assign- 
ment, the  mention  of  the  word  "  Statute"  does  not  vitiate 
the  instrument.  As  to  the  liability  of  the  Defendants  to  pay 
the  entire  sum  for  which  judgment  was  rendered,  the  object 
of  the  Statute  5  Geo.  IV.  cap.  2,  is  to  have  the  Defendant  or  his 
bail  :  the  words  are,  ^^  that  the  bail  shall  not  become  liable 
"  unless  the  Defendant  shall  leave  this  Province  without 
**  having  paid  the  debt,  interest  and  costs,  for  which  the  ac- 
"  tion  shall  have  been  brought  :"  here  the  "  debt'*  is  the 
amount  for  which  judgment  has  been  recovered,  and  the 
Defendant  not  having  surrendered,  that  is  the  amount  for 
which  the  bail  must  be  held  liable.  Such  is  the  rule  in 
England.  The  Sheriff  has  received  the  bond  as  a  Trustee 
for  the  Plaintiffs,  and  it  stands  good  for  the  Plaintifis'  indem- 
nity to  the  full  amount  of  their  debt,  and  the  Sheriff  would 
have  been  liable  for  that  amount  in  case  of  an  escape. 

Rose,  for  Defendants  :  The  assignment  of  the  Bail-bond  is 
null  and  void,  and  confers  no  right  on  the  Plaintiffs.  It  should 
have  been  signed  and  sealed  by  both  Sheriffs,  and  should 
have  contained  a  formal  subrogation.  The  words  ^'  have 
assigned  the  within  Bail-bond"  seem  to  refer  to  some  sepa- 
rate instrument,  and  amount  to  no  more  than  a  certifiate  that 
an  assignment  had  been  previously  made,  the  terms  of  which 
do  not  appear  :  as  none  is  shewn,  it  is  to  be  infened  from 
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the  language,  that  the  assignment,  if  it  ever  existed,  was 
separate  from  this  certificate.  The  Defendant  J.  S.  did  ap- 
pear, and  moved  to  put  in  bail  for  the  amount  sworn  to, 
which  is  all  that  the  Statute  requires,  and  the  utmost  his  sure- 
ties are  bound  for.  This  is  shewn  by  the  Plaintiffs'  own 
proceedings.  The  Defendants  therefore  have  complied  with 
the  conditions  of  their  bond  and  are  relieved,  notwithstanding 
that  the  motion  was  wrongfully  rejected  by  the  Court.  Under 
any  circumstance,  they  cannot  be  held  liable  for  more  than 
the  amount  sworn  to  in  the  affidavit,  and  on  payment  of 
which  J.  S.  would  have  been  released  at  the  time  of  his 
anest. 

Day,  Justice  : — ^This  is  an  action  on  a  Bail-bond  taken  by 
the  Sheriff  on  a  Writ  of  Capias  issued  against  J.  S.  The 
amount  endorsed  on  the  bail-bond  is  £137  10s..  J.  S.  was 
arretted  and  the  Sheriff  took  bail  in  the  usual  terms  for 
double  the  amount  of  the  debt,  on  the  condition,  that  J.  S. 
would  appear  on  the  return  day  to  answer  the  action. 
When  the  action  was  returned,  J.  S.  appeared  by  his  Attor- 
neys, and  made  a  motion  for  leave  to  put  in  special  bail,  not  in 
the  terms  of  the  Statute,  but  for  the  amount  endorsed  on  the 
writ.  This  motion,  in  this  restricted  form,  was  rejected,  and  in 
fact  no  special  bail  wa«  put  in.  The  case  then  proceeded  by 
default,  and  the  Plaintiffs  obtained  judgment  for  £237  10s. 
and  on  that  judgment  have  brought  the  present  action,  the 
Bail-bond  having  been  assigned.  The  points  raised  by  the 
pleas  are  :  1.  That  the  assignment  of  the  B^-bond  is  not 
sufficient  in  point  of  form  :  2.  That  there  is  no  evidence  of 
default  of  the  debtor  in  the  original  action  :  3.  That  the 
Plaintiffs  can  only  recover  the  amount  endorsed  on  the  writ. 
On  the  first  point,  the  Court  holds  that  the  assignment,  which 
is  in  the  usual  form,  is  sufficient.  Under  our  system  no  set 
form  of  words  or  special  mode  of  proceeding  is  necessary  ; 
it  is  enough  that  the  instrument,-  signed  by  both  parties. 
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shews  plainly  what  was  the  intention  of  the  parties  in  exe« 
cnting  it  On  the  second  point,  we  aie  of  opinion  that  the 
special  bail  should  have  been  oflfeied  in  the  tenns  of  the 
Statute,  The  condition  of  the  Bail-bond  is  that  J.  8.  should 
appear,  and  not  doing  so,  his  bail  become  liable.  There  is 
no  evidence  of  the  Defendant's  appearance  in  the  original  ao* 
tion  apart  from  the  motion  to  put  in  bail,  and  in  the  absence  of 
the  reasons  for  the  rejection  of  that  motion,  we  have  the  sub* 
stantial  fact  that  no  special  bail  was  put  in.  With  respect  to  the 
third  point,  the  Court  is  with  the  Defendants.  Nothing  but  a 
course  of  reasoning  founded  on  fictions  can  lead  to  the  conclu- 
sion that  a  person  anested  for  £137  10s.,  and  who,  by  paying 
that  sum,  can  obtain  his  release,  can  bind  his  ball  for  two  or 
three  times,  or  it  might  be  ten  times  that  amount.  There  is  no 
analogy  between  our  system  and  the  system  which  prevails  in 
England  in  tUs  respect.  We  entertain  no  doubt  that  the  liar 
bility  of  the  bail  is  for  the  amount  endoised  on  the  writ,*and 
no  moie.  The  Defendant  in  the  original  suit  could  have  got 
free  by  paying  £137  10s.,  and  the  inesistihle  conclusion  is 
that  the  bsdl  cannot  be  held  liable  for  a  greater  amount. 

The  following  is  the  judgment  : 

*^  Considering  that  the  PlaintilBBs  have  proved  the  material 
allegations  of  their  declaration,  and  that  by  reason  therec^ 
and  by  law,  they  are  entitled  to  recover  from  the  Defendants 
the  sum  of  £137  10s.,  current  money  of  the  Province  of  Car 
nada,  that  is  to  say,  the  amount  specified  and  end(»8ed  upon 
the  writ  of  Capias  ad  regptmdendum  issued  in  the  cause 
wherein  the  said  Plaintiflb  were  Plahitifis,  and  J.  S.,  in  the 
said  declaration  mentioned,  was  Defendant,  with  the  interest 
on  the  said  sum,  and  costs  adjudged  and  taxed  in  the  said 
suit,  and  no  more  ;  and  considering  that  the  Plaintiffs  ou^ 
not,  by  reason  of  any  Aing  contained  in  the  exceptions  of  the 
Defendants,  or  either  of  them,  in  this  cause  filed,  or  by  them 
established,  to  be  prevented  from  recovering  the  said  sums  of 
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money,  dismissing  the  said  exceptions,  doth  adjudge  and 
condemn  the  Defendants,  jointly  and  severally,  to  pay  to  the 
Plaintiffs  the  snm  of  £161  lis.  [being  the  £137  10s.,  with 
interest  and  costs  in  the  previous  action]  for  the  payment  of 
which  the  said  Defendants,  by  reason  of  the  Bail-bond  in  the 
said  declaration  set  forth,  executed  by  the  Defendants  to  and 
in  favor  of  the  Sheriff  of  this  District,  on  the  27th  July,  1848, 
and  duly  assigned  to  the  Plaintiffs,  and  of  the  proceed- 
ings in  the  said  cause  had  and  taken,  and  by  law,  became 
and  aie  liable  topay  to  the  Plaintifis,the  whole  with  interest 
and  costs. 

Cboss  and  Tobbakcb,  for  Plaintiffs. 
Ross  and  Monk,  for  Defendants. 

The  following  are  the  authorities  cited  by  the  Plaintiflb' 
Counsel  as  to  the  extent  of  the  liability  of  the  SheriflPs  Bail  : 

ST.  R.  p.  28»St0Tenioii  v.Camenm:-^T.  R.p.370:— 1  H.B- Rep.n.238 
and  p.  76  :— 3  East,  p.  604  :— 3  Petend.  AhnAgL  p.  96,  v.  Bui  :— •Impey't  Of* 
lice  of  Silenff,  p.  100  :--Statiite  6  Geo.  4,  c  2,  s.  1,  p.  135,  Key.  St&tutes:— 1£ 
Vict  c,  42,  sec  13  tnd  14  ;— Wataon's  Office  of  Sbenffi  p.  369  :— Chitty's  Fnc 
wqL  S,  p.  Stt. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Dat,  Smith  and  Mondelet,  Justices. 

No.  2S99)Macfarlane....... Plaintiff. 

of       >                                       .vs. 
1852.    )  Bresleb Defendant. 


Held,  tliat  in  the  absence  of  the  re- 
turn to  a  Com,  Rog.  issued  at  the  instance 
of  the  Plaintiff,  a  Defendant  cannot  be 
compelled  to  proceed  with  his  Enquête. 


Le  Défendeur  ne  pent  être  contraint 
de  procéder  à  son  Enquête  avant  le 
Rapport  d'une  Commission  Rogatoire 
émanée  sur  la  demande  du  Demandeur. 


Judgment  rendered  14th  April,  1852. 


In  this  case,  a  Commission  Rogatoire  had  been  ordered,  on 
motion  of  the  Plaintiff,  to  examine  certain  witnesses  in 
the  State  of  New- York,  the  Defendant  refused  to  join  in  the 
Commission.  The  Plaintiff  closed  his  Enquête^  reserving  to 
himself  the  right  to  file  the  return  to  this  Commission  there- 
after, and  required  the  Defendant  to  proceed  with  his 
Enquête^  and  on  his  failing  to  do  so  had  him  foreclosed. 

The  Defendant  moved  for  a  revision  of  this  order,  on  the 
ground  that  in  the  absence  of  the  return  to  the  Com.  Rog. 
he  had  had  no  opportunity  of  seeing  or  becoming  acquainted 
with  part  of  the  evidence  of  the  Plaintiff,  arid  was  ignorant 
what  evidence  it  might  be  necessary  for  him  to  adduce  in 
contradiction  of  such  evidence  of  the  Plaintifi. 

Dat,  Justice  : — A  practice  has  prevailed  to  this  effect. 
As  the  question,  however,  now  comes  up,  we  are  prepared  to 
say  that  such  a  practice  cannot  be  supported.  It  is  contraiy 
to  common  sense  that  when  a  Commission  Rogatoire  has  not 
been  returned,  and  the  Defendant  consequently  cannot 
know  what  evidence  he  has  to  meet,  he  shall  be  forced  on 
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with  his  Enquête.  We  are,  therefore,  of  opinion  that  the 
ruling  at  the  Enquête  was  wrong,  and  the  order  must  be 
reversed. 


Motion  granted  without  costs* 

Bethune  and  Dunkin,  for  Plaintiff. 
BiDWELL  and  Kerr,  for  Defendant. 


^^^t^^^^^>^t^t^>^>^t^*^>^»f*^t^ 


SUPERIOR  GOURT.— MONTREAL. 

Before  Day,  Smith  and  Moxdelet,  Justices. 

No.  652  )  La  Banque  bu  Peuple Plaintiff. 

of        >                                       vs. 
1852.     3  Rot  et  AL Dtfendants. 


Held,  That  m  the  absence  of  any 
restraining  power  in  the  roles  of  prac- 
tice, or  of  any  order,  confining  Enquête 
days  in  term  to  cases  Exporte,  the  Court 
haff  no  power  to  prevent  a  party  from 
proceeoing  with  a  contested  case  during 
me  Enquête  days  in  term. 


Jugé,  Qu'en  l'absence  de  dispositions 
restrictives  dans  les  règles  de  pratique, 
ou  d'ordre  quelconque,  restreignant  les 
jours  d'Enquête  pendant  le  terme  aux 
causes  Ex  parte  flti  Cour  n'a  pas  le  pou- 
voir d'empêcher  une  partie  de  procéder 
à  instruire  une  cause  contestée  pendant 
les  jours  d'enquête  durant  le  terme. 


Judgment  rendered  17th  April,  1852. 


In  this  case,  the  Plaintiff  had  served  notice  on  the  Defen- 
dants to  proceed  with  their  Enquête^  on  one  of  the  two  days 
fixed  for  Enquêtes  in  term,  the  Enquête  being  on  an  Excep- 
tion à  la  forme  filed  by  the  Defendants.  The  Defendants 
refused  to  proceed,  contending  that  by  the  practice  of  the 
Court  for  a  long  series  of  years,  and  by  law,  Enquête  days, 
during  term,  were  restricted  to  non-contested  or  Experte 
cases.     The  presiding  judge  (Mondslet)  having  heard  the 
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parties,  ordered  the  Defendants  to  proceed,  nnless  a  special 
application,  founded  on  affidavit,  were  made  within  half  an 
hour.  No  such  application  having  been  made,  the  Defen- 
dants were  foreclosed. 

The  Defendants  moved  for  a  revision  of  this  order. 

Stuart,  H.  in  support  of  the  motion. 

The  practice  for  a  long  series  of  years,  which  has  restricted 
Enquêtes  in  term  to  non-contested  cases,  ought  to  govern  in 
the  absence  of  any  precise  law  altering  that  practice.  The 
new  rule  of  practice  (1)  does  not  say  that  contested  cases  shall 
be  inscribed  for  Enquête  in  term,  but  only  that  the  notice 
shall  be  shortej  in  temi  than  in  vacation.  Nor  is  the  law 
more  restricted  now  than  before.  The  only  difference  arises 
out  of  the  alteration  in  the  rule  of  practice,  which  has  been . 
framed  to  meet  the  different  practice  existing  in  the  Dis- 
tricts of  Montreal  and  Quebec,  and  without  any  intention  of 
changing  the  practice  prevailing  in  this  District.  In  Quebec, 
it  has  always  been  the  practice  to  proceed  to  Enquête  with 
contested  cases  in  term,  but  in  this  District  it  was  other- 
wise,  and  great  inconveidenoe  would  result,  if  the  pretensions 
Off  the  Plaintiff  were  to  prevaiL  As  regards  Circuit  Court 
cases,  the  rule  for  which  we  contend  has  been  observed, 
though  the  law  is  precisely  the  same. 

MoHDKLKT,  Justice  : — ^That  is,  because  it  is  impossible 
for  us  to  perform  both  duties,  and  we  must  first  discharge 
those  of  our  own  Court 

Stuabt  :  If  the  law  is  imperative  in  the  one  case,  it  is  equally 
imperative  in  the  other.  Monday  s  and  Tuesdays  are  as  much 
Enquête  days  by  the  Judicature  Act  as  any  other  days,  and 
yet  the  Court  has  decided  it  will  not  compel  a  party  to  pro- 

(l)CbAp.IX|iec41,p.l3, 
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ceed  to  Enquête  on  those  days.  (1)  Thns  the  Court  has  put 
a  constraction  on  the  law  favorable  to  the  pretensions  of  the 
Defendants,  and  the  practice  of  fifty  years  ought  fairly  to  be 
invoked  against  the  judgment  rendered  at  Enquête. 

DoBiON  contra.  The  Act  7  Vict  c.  16,  leaves  it  to  the 
judges  to  fix  the  Enquêtes  as  well  in  term  as  in  vacation, 
and  by  the  rule  of  practice  they  did  so  :  but  the  present 
Judicature  Act  gives  the  Court  no  such  discretion.  The 
Court  has  no  power  to  limit  the  days  fixed  by  the  Statute, 
and  the  days  the  law  gives  the  Court  power  to  appoint,  are 
of  the  same  kind  as  the  other  Enquête  days,  without  any 
distinction  as  to  cases  Ex  parte  and  contested. 

Day,  Justice  : — ^If  we  have  the  power  to  appoint  the  days, 
may  we  not  restrict  them  ?  The  difficulty  is,  that  we  have 
not  done  so. 

DoRiON,  The  delay  for  proceeding  to  Enquête  in  contested 
cases  is  fixed  by  the  Judicature  Act  at  one  day,  but  the  rule  of 
practice,  sec.  51,  prescribes  two  days'  notice  in  term  for  con- 
tested cases,  thus  showing  plainly  the  intention  to  proceed 
with  contested  cases  during  term,  as  the  law,  in  fact,  requires. 

Day,  Justice  : — ^This  question  comes  upon  a  motion  to 
revise  a  judgment  rendered  at  Enquête^  and  the  position 
taken  is  as  to  the  naked  right  of  a  party,  under  the  Statute, 
to  compel  his  adversary  to  proceed  to  Enquête  in  a  contested 
case  during  term.  The  Statute  7  Vict.  c.  16,  left  it  to  the 
judges  to  appoint  the  days  for  taking  Enquêtes^  as  well  in 
term  as  in  vacation,  according  to  their  discretion.  By  the 
present  Judicature  Act,  all  days  out  of  tenn,  with  certain 
exceptions,  are  Enquête  days,  and  such  days  in  term  as  the 
Court  shall  have  appointed  for  that  purpose.  Under  the  old 
law,  the  inconvenience  of  having  Enquêtes  in  term  for  con- 


(1)  1 L.  C-^la^Repar,.. p.475,Q»««ly.  Dan.,»». 
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tQfrtadcaflesfaavij^  bees  felt,  a  special  mie  of  pmctice  was 
adopted,  jteBtdotàagEnquétêê  ia  teisn  to  oases  by  delaukand 
ExpoÊfte.  At  the  tiine  of  maldiig  die  aew  rales  of  piactke, 
the  proprie^  of  le-enacting  this  rale  was  discussed,  and  the 
result  was  that  it  was  omitted.  In  the  absence,  therefore, 
of  any  restraining  power  in  the  present  rales  of  practice  or 
of  .any  order,  to  confine  Enquête  days  in  term  to  cases 
JSx  partCy  we  must  go  to  the  Statute  itself.  Now  the  Statute 
makes  no  distinction.  It  follows,  therefore,  that  the  Court  has 
no  power  to  prevent  a  party,  who  insists  on  urging  on  a  contes- 
ted case  during  term  time,  from  doing  so.  The  Court  feels 
all  the  inconvenience  ol  such  a  practice,  but  when  the  ques- 
tion is  put  oh  the  naked  right,  we  must  deal  with  it  acconl- 
ing  to  law.  As  to  the  surprise  which  has  been  complained 
of^  there  could  be  none,  legally  speaking.  The  restriction 
which  formerly  existed  was  not  founded,  as  was  argued, 
on  general  usage,  but  on  special  legislation,  on  a  rule  of 
practice  of  the  Court.  When  that  rule  was  rescinded,  that 
was  notice  to  the  bar  that  the  practice  was  changed.  The 
reason  of  omitting  the  rule  was  to  give  the  Statute  its  direct 
operation.  But  the  Court,  as  I  have  said,  feel  all  the  incon- 
venience of  the  practice,  and  purposes  taking  on  itself  the 
responsibility  of  restricting  Enquêtes  during  term  to  non- 
contested,  cases.  If  our  right  to  do  this  should  be  challenged, 
(and  we  shall  be  glad  if  it  is)  we  shall  then  have  an  oppor- 
tunity of  bearing  parties  on  the  point  and  testing  the  question. 

MoKDELST,  Justice,  agreed  with  the  remarks  <tf  his 
learned  brother  on  the  motion  submitted,  but  would  reserve 
his  opinion  as  to  the  right  of  the  Court  to  restrict  the  Enquête 
days,  until  die  question  came  vf  before  them. 

Smith,  Justice,  dissented  from  the  judgment,  considering 
that  the  practice  of  the  Court  for  a  long  series  of  years  should 
control  the  Statute  when  the  sense  seemed  doubtful. 

The  following  is  the  judgment. 
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^  Tke  Court  having  faeatd  the  parties  fcc.^  oonridéiing 
that  the  18th  and  14&  of  thk  jpieaent  tetm  of  April  weie 
Enquête  days  appointed  by  fliis  Cooft  for  takinge^denoe  in 
cases  therein  pending,  and  that  no  role  of  practice  or  order 
of  the  Court  subsists  or  then  subsisted,  whereby  parties  are 
or  were  restrained  from  proceeding  to  Enquête  on  the  said 
days,  in  contested  cases  pending  before  this  Court,  doth 
lejeot  the  said  motion  with  costs." 

Cbkrbibr  and  DoRioiT)  for  Plaintiff. 
H.  St0abt,  foir  Defendants. 


«#WW>AMM#NM» 


COUR  SUPERIEURE.— TROIS-RIVIERES. 

Présents  :  Mobtdelet,  Vanfelson  et  MEiEtEnitH,  Juges. 

No.  S61  C  Banque  mr  Pbupub, Demandeurs^ 

de       <                 '         vs 
1852.    (  GiNORAs.  •  •  •  • , Défendeur. 


L^ofi  Ike  présottM  jamak  due  le  tie»  I     The  Tiers  déUnieur  k  neter  pte* 
àitenteur  s'oblige  penonneuement        |  lumed  to  bind  himself  penonallj^ 


Jugement  le  24  Février,  1852. 

La  demande  est  pour  £220  16  10,  montant  d'une  obliga- 
tion consentie  par  le  nommé  Modeste  Richer  au  nommé 
Pierre  Eustache  Dostaler,  et  transportée  par  ce  dernier  à  la 
Banque  du  Peuple.  L'obligation  contient  une  hypothèque 
spéciale  sur  une  propriété  dont  le  Défendeur  a  fait  Pacqui- 
sitLon  par  partie. 
16* 
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DiTKOULnr,  pour  lés  Demandeurs,  sollicite  une  condamna- 
tion personnelle  contre  le  Défendenr,  s'appnyant  sur  les  faits 
dont  il  sera  fait  mention  dans  les  motifs  de  la  décision. 

TuBCOTTB,  C.  R.  pour  le  Défendeur,  qui  a  répondu  par 
une  défense  au  fonds  en  droit,  prétend  que  l'action  devrait 
prendre  la  forme  hypothécaire.  (1) 

MoNDELET,  Juge  : — ^La  déclaration  allègue,  entre  autres 
choses,  que  par  offres  et  protêt  du  15  novembre,  1850,  le 
Défendeur  a  fait  offre  de  payer  la  créance  de  la  Banque, 
comme  étant  le  détenteur  et  propriétaire  d'une  partie  des 
biens  hypothéqués.  Que  par  Acte  en  date  du  12  avril,  1851, 
la  Banque  a  signifié  au  Défendeur  sa  créance  et  son  droit 
d'hypothèque,  lui  déclarant  que  comme  Détenteur  de  la 
propriété  hypothéquée,  il  a,  pour  ae  libérer  de  son  hypothèque, 
fait  les  oiEres  ci-dessus,  que  la  Banque  a  alors  refusées  : 
que  maintenant  la  dite  Banque  est  prête  à  accepter  ces 
offies,  et  requiert  le  Défendeur  de  payer  sous  vingt-quatre 
heures,  à  quoi  le  Défendeur  a  répondu  qu'il  persistait  dans  . 
ses  offies.  Que  par  lettre  missive,  datée  à  Yamachiche,  le 
21  mai,  1851,  le  Défendeur  B,renouvelé  ssl  promesse  de  payer 
à  la  Banque,  le  montant  de  l'obligation  en  question,  &c.  ;  et 
a  de  fait  payé  une  partie  de  la  somme  due,  '^  et  qu'il 
redoit  à  la  Banque  du  Peuple,  pour  et  au  moyen  des  causes 
drdessus  mentionnées,  une  balance  de  £220  16  0,  laquelle 
somme  le  Défendeur  a  reconnu  devoir  légitimement,  et  doit 
être  condamné  à  la  payer  aux  Demandeurs,  tel  qu'il  est 
établi  comme  susdit,  et  la  dite  lettre  ou  reconnaissance 
produite." 

De  tous  ces  allégués,  il  ne  résulte  ni  une  demande  ni  une 
promesse  personnelle  ;  au  contraire,  c'est  au  Détenteur 
que  s'adresse  la  demande,  et  c'est  en  cette  qualité  qu'il  y 

(I)  11  Daitnton,  Tit  18,  p.  149,  etaniv. 
2  Nouyeca  Pigeau,  p.  481. 
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répond.  Comme  tel,  il  peut  se  libérer  de  la  créance  par  le 
délaissement.  Il  ne  parait  pas  qn^il  ait  renoncé  an  bénéfice 
de  ce  moyen,  et  nous  ne  devons  pas  présnmer  nne  telle  rencHi- 
ciation.  Si  les  Demandeurs  se  fussent  servi  du  terme 
personnellement  au  lieu  de  celui  de  légUimementy  la  promesse 
serait  toujours  restée  qualifiée  par  ces  termes,  "  tel  qu'il  est 
établi  comme  susdU.^^ 

La  conclusion  des  Demandeurs  ne  découle  donc  pas  des 
prémisses,  d'où  il  ne  peut  résulter  que  le  droit  de  s'en  prendre 
au  Défendeur  comme  Détenteur  par  action  hypothécaire. 

L'on  ne  présumera  jamais  qu'un  tiers  Détenteur  s'oblige 
personneUement  et  renonce  au  droit  de  délaisser,  à  moins 
que  la  promesse  ne  soit  expresse  et  la  renonciation  formelle. 
Cette  doctrine  est  celle  de  Loyseau  et  de  Pothier,  (1)  repro- 
duite par  les  autorités  citées  au  Barreau. 

Meredith,  Juge,  exprimant  qu'il  concourait  dans  la 
décision  : — Jugement  déboutant  l'action  avec  dépens. 

Dumoulin  et  De  Nhterville,  pour  les  Demandeurs* 
Turcotte,  C.  R.  pour  le  Défendeur. 


<1)  Loyseau,  da  Dé^erpissement  liv.  4,  ch.  4,  Nos.  15  et  16, 
Pothier,  Hyp.  SdiL  ia  4o  p.  444* 
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COUIi  SUPERIEURE.-^MONTREAL. 

Présents  ;  Day  et  Smith,  Juges. 

SBanq^usde  la  Cite, DemandewrSj 
vs. 
Bsowv  ST  AL.« Défendeurs. 


Jngéi  que  le  cautionnement  poar 
Pexécution  des  devoirs  d'un  oficior  de 
Banque,  est  mis  au  néant  par  la  réduc- 
tion du  salaire  stipulé,  en  âiTeur  de  cet 
officier,  dans  Pacte  qui  contenait  tel  cau- 
tionnement, et  que  cette  réduction  de 
salaire,  sans  la  participation  des  cautions 
»  l'efet  d'une  novation- 


Held,  ^ata  bond  conditional  upon 
the  due  fulfilment  of  the  duties  of  an 
officer  in  a  Bank,  is  made  void  by  the 
reduction  of  the  salary  stipulated,  in 
favor  of  such  officer,  in  and  by  the  deed 
containing  such  bond,  and  that  such 
reduction,  without  the  consent  of  the 
sureties,  has  the  effect  of  a  novation. 


Jugement  23  Mars,  1852. 


Les  Demandeurs,  par  acte  authentique,  avaient  engagé  le 
Défendeur,  F.  Brown,  comme  Paying  Teller j  à  raison  de 
£300  par  an.  A  cet  acte,  les  Défendeurs,  Lyman  et  Perkins, 
C.  J.  Brown,  et  un  nommé  Tobin,  intervinrent,  et  se  recon- 
nurent obligés  envers  la  Banque  au  paiement  d'une  somme 
de  £2000  pour  sûreté  de  Pexécution  fidèle  des  devoûs  du 
dit  F.  Brown,  en  sa  qualité  de  Paying  Teller. 

Cet  engagement  était  daté  du  4  octobre,  1847. 

Le  13  juin,  1849,  F.  Brown  quitta  le  service  de  la  Banque, 
et  se  trouva  redevable  à  cette  institution  d'une  somme  de 
£246  5  0,  qui.  lui  était  restée  entre  les  mains  des  deniers 
appartenant  à  la  Banque,  et  qui  lui  avait  été  confiés  comme 
Paying  Teller^  dont  il  n'avait  pas  rendu  compte,  et  qu'il 
avait  gardée  par  devers  lui. 

Sur  ces  faits  les  Demandeurs  concluaient  solidairement 
contre  Brown,  et  les  trois  autres  Défendeurs,  les  cautions,  au 
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lenriMNineiiMit  de  cette  oudite  somme  de  £S46  5  0,  a^Pec 
intérêt  et  éèpena. 

A  cette  demande  Lyman  et  Peridns  plaidèrent  séparément 
les  mêmes  moyens  de  défenses.  Us  niaient  d'abord  le 
déficit  en  question,  ainsi  que  Pavait  fait  Brown,  et  opposaient 
par  exception  que  lors  de  l'engagement  et  du  cautionnement 
en  question,  les  Demandeurs  payaient  les  serriees  de  Brown 
à  raiseii  de  £300  ;  que  oe  salaire  fat  stipulé  au  dit  acte,  et 
que  sans  cette  stipulation  les  cautions  n'auraient  pas  signé 
le  cautionnement,  et  qu'ils  auraient  considéré  le  risque  de 
cautionner  trop  considérable  si  le  salaire  eut  été  moindre. 

Que  vers  le  21  septembre,  1848,  les  Demandeurs  noti- 
fièrent Brown  qu'ils  ne  l'emploieraient  pas  davantage  à  la 
condition  du  même  salaire,  mais  ofiSirent  de  le  continuer 
dans  les  mêmes  fonctions,  à  raison  de  £225  par  an,  à  compter 
du  1er  décembre  suivant,  offre  que  Brown  accepta  ;  le  tout 
à  l'insu  des  cautions  ;  que  par  là,  il  était  intervenu  entre 
les  Demandeurs  et  Brown,  un  contmt  nouveau  et  diâ*érent, 
et  par  lequel  la  position  des  cautions  se  trouvait  empirée,  et 
qu'à  compter  du  1er  décembre,  1848,  le  cautionnem^nt  et 
engagement  du  4  octobre,  1847,  se  trouvait  innové,  éteint  et 
annulé,  et  remplacé  par  le  dernier  engagement  ci-dessus 
mentionné,  et  que  Brown  ne  devait  aucune  somme  au  1er 
décembre,  1848,  assurée  par  leur  cautionnement,  et  qu'ils 
ne  pouvaient  être  responsables  de^  défalcations  survenues 
depuis  cette  époque. 

Les  Demandeurs  en  réponse  nièrent  la  novation  des 
contrats,  et  invoquaient  contre  les  cautions  le  fait  que  l'un 
était  Directeur  et  l'autre  Actionnaire  de  la  Banque,  et  en 
induisait  la  conclusion  qu'ils  ooimaisBaient  la  réduction  du 
salaire  de  Brown,  qu'ils  y  acquiesçaient,  ainsi  qu'à  la  ecmti- 
nuation  de  leur  cautionnement. 

La  Cour  maintint  l'exceptioii  des  cautions  en  observant 
9u'il  n'est  pas  permis  de  déroger  aux  oondilions  de  sem- 
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blables  conventions  sans  le  consentement  foimel  de  tontes 
les  parties.  Le  Juge  D  at  *  qui  prononça  le  jugement,  cita  an 
soutien  de  la  décision  : — ^Répertoiie  de  Merlin  vbo.  Novation, 
pp.  6SS-5-6. 

Le  jugement  est  dans  les  termes  suivants  : 

^'  The  Court  &c.,  proceeding  to  adjudge  upon  the  issues 
^<  raised  between  the  Plaintiffs  and  the  said  Defendants, 
^^  Wm.  Lyman,  John  A.  Perkins  and  Christian  Julius 
^^  Brown,  sureties  of  the  said  Francis  Brown,  considering 
"  that  the  said  Lyman,  Perkins  and  C.  J.  Brown  were  parties 
"  to  the  &aid  Bond  and  Agreement,  and  as  such  therein  and 
^^  thereby  became  the  sureties  of  the  said  Francis  Brown,  as 
^'  in  the  said  declaration  is  alleged,  and  that  the  said  Plain- 
^^  tiffs  and  the  said  Francis  Brown  did  afterwards,  by  mutual 
"  agreement,  on  the  21st  September,  1848,  without  the  inter- 
^^  vention  or  consent  of  the  said  Lyman,  Perkins  and  C.  J. 
"  Brown,  change  certain  of  the  terms  and  stipulations  in  the 
"  said  Bond  and  Agreement  contained,  by  agreeing  upon  and 
'^  substituting  the  sum  of  £225  as  the  yearly  salary  of  the 
^^  said  Francis  Brown,  for  and  in  the  place  of  the  sum  of 
"  £300  as  stipulated  in  the  said  Bond  and  Agreement,  and 
"  that  by  reason  of  such  change  and  new  agreement,  and 
"  by  law,  the  said  Lyman,  Perkins  and  C.  J.  Brown  were 
'^  and  are  discharged  and  released  from  all  liability  for  or 
"  by  reason  of  any  debt,  defalcation,  matter  or  thing  by  him 
^^  incurred,  made  or  done  after  the  time  of  the  said  change 
'^  and  new  agreement,  doth  dismiss  the  action  of  the  said 
^^  Plaintiffs,  in  so  far  as  the  said  Lyman,  Perkins  and  C.  J. 
'^  Brown,  are  concerned,  and  doth  condemn  the  Plaintiffs  to 
^^  pay  to  each  of  them  the  costs  by  him  incurred  in  and  about 
*^  his  defence  to  the  said  action." 

RosB  et  Monk,  pour  les  Demandeurs. 

MacKat  et  Austin,  pour  Perkins. 

Mack  et  Muui,  pour  les  autres  Défendeurs, 
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SUPERIOR  COURT.— QUEBEC. 
Before  Duval  and  Mebedith,  Justices. 
No.  809  (Brush  &  ai.., PlairUifft. 


Of 

852.    i 


vs. 


Wilson  &  al., Dtfendants. 


Heidi  tliat  a  judgpnent  rendered 
against  a  principal  debtor  upon  an  issue 
raised  by  nim,  is  res  judicata  against  a 
surety,  who  was  not  a  party  to  the  ori- 
ginal cause. 


Jugé  I  qu'un  jugement  rendu  contre 
un  débiteur  principal  sur  une  contesta- 
tion élevée  par  lui,  a  force  de  chose 
jugée  contre  fa  caution,  qui  n'était  pas 
partie  à  l'action  originaire. 


Judgment  rendered  the  7th  April,  1852. 


The  Plaintiffs  brought  their  action  against  the  Defendants 
for  the  sum  of  £3000,  under  the  following  circumstances. 
On  the  6th  of  September,  1844,  the  said  Plaintiffs  had  agreed 
to  construct  a  steam  engine  for  one  John  Ryan  ;  the  price 
thereof  to  be  £6000.  For  the  payment  of  the  balance  due 
upon  this  sum,  to  wit,  £3000,  Ryan  had  procured  two  sure- 
ties, cautions  solidaires^  Andrew  Watson  and  Thomas 
White,  and  four  certificaleurs  de  cautions^  Wilson,  Patterson, 
Connolly  and  White,  the  Defendants  in  this  cause. 

The  Plaintiffs  alleged  in  their  declaration,  that  they  had 
impleaded  Ryan,  their  principal  debtor,  and  Andrew  Wat- 
son and  Thomas  White  as  sureties,  cautions^  and  obtained 
judgment  against  them,  which  judgment  remained  unpaid 
and  unsatisfied.  They  also  alleged  the  insolvency  of  the 
said  Ryan  and  his  sureties,  and  now  brought  their  action 
against  the  certificateurs  de  cautions. 

To  this  action,  the  Defendants  pleaded  that  the  work  had 
been  badly  done  ;  to  which  the  Plaintiffs  answered  that  this 
plea  had  already  been  raised  by  the  principal  debtor,  and 


aso 

had  been  dismissed,  and  thust  tktejtidgtrieiit  bad  the /orcé  de 
chose  jugée  against  the  Defendants,  the  certificaUwrs  de  cap- 
tions. 

To  this  answer  of  the  Plaintiffs,  the  Defendants  demurred, 
and  alleged  that  the  judgment  injroked  by  the  PUmttiffs 
was  not  rendered  against  them,  nor  were  the  said  Defen- 
dants parties  in  any  manner  to  the  suit  or  action  wherein  the 
said  judgment  had  been  rendered,  and  that  the  same  had 
not  the  effect  of  res  judicata  against  the  said  Defendants,  bnt 
were  wholly  res  inter  alios  acta. 

Upon  this  demurrer,  a  hearing  took  place,  and  the  Court 
maintained  the  special  answer  of  the  Plaintiffi»,  and  dismissed 
the  demurrer.  In  rendering  the  judgment,  Duyal,  Justice, 
observed  :  There  is  a  distinction  to  be  made,  which  is,  that 
if  the  matter  pleaded  by  the  canMon,  is  peetUiar  and  personal 
to  the  cauHon^  the  plea  is  good,  but  if  it  ha»  been  pleaded  by 
thé  principal  debtor,  the  judgment  rendered  thereupon  has 
the /orce  de  chose  jugée  against  the  cautions.  (!) 

The  judgment  is  as  follows  : 

"  The  Court  having  heard  the  Plaintiffs  and  the  Defendants 
upon  the  Demurrer  to  the  special  answer  of  the  Plaintiffs  in 
this  cause  filed,  considering  that  the  allegations  in  the  said 
special  answer  contained,  are  sufficient  in  law,  if  pioved,  to 
enaUe  the  said  Plaintiffs  to  have  and  obtain  the  conelusions 
by  them  in  their  said  special  answer  taken,  auod  more  parti- 
eularly  that  the  judgment  mentioned  and  set  forth  by  -  the 
Plaintiffs  in  the  said  special  answer,,  has  the  force  de 
chose  jugée  against  the  said  Defendants,  doth  ^dismiss  the 
said  Demurrer  with  costs." 

Stuart  and  Vannovous,  for  Plaintiffs. 

Ross  and  McCorix,  for  Defendants. 

(I)  VffÙ&ett  Oblîg.  y».  9QB. 
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COUR  S0PERIEURE.~QUEBEC. 
Présents  :  Bowkn,  Juge-en-Chef,  et  Meredith,  Juge. 


No.  MIT 

of 

1852. 


'  A.  MiGmBR, • .....Demtmdtur^ 


vs- 


P.  MioNiSB, ,.... Défendeur j 

et 
P.  MiGNiXB,  ès  qwdUés^ ••••••  Oppoêomt. 


Jugé,  que  la  nullité  d'actes,  invoquée 
dans  une  opposition  afin  d'annnleri  ne 
peut  être  demandée  â  moins  que  toutes 
lespartiae  à  ces  actes  ne  soient  mises 
en  cause  ;  et  que  dans  tel  cas,  il  faut  in- 
tenter l'Action    léTocatoire    on  Pau« 


Held,  that  the  lescision  of  deeds,  alleged 
in  an  opposition  afin  d'anmUer,  cannot 
be  prayed  for,  unless  all  the  parties  to 
such  deeds  aie  joined  in  the  proceedings  ; 
and  tlutt  in  such  case,  recourse  must 
be  had  to  the  revocatory  action  or 
mctio  Fauliana, 


Jugement  rendu  le  14  Avril,  1852. 


Dans  cette  eause,  Paction  originaire  était  portée  par  un 
père  contre  son  fils  pour  aliments.  Le  SI  janvier, 
1849,  intervint  un  jugement  qui  condamna  le  Défendeur  à 
payer  au  Demandeur  une  somme  de  cinquante-cinq. louis, 
pour  arrérages  de  rente  viagère  devenus  dus  pendant  le 
cours  de  longues  contestations  entre  les  parties.  En  exécu- 
tion de  ce  jugement,  le  Demandeur  fit  saisir,  à  défaut  de 
meubles,  l'immeuble  du  Défendeur.  A  cette  exécution,  le 
Défendenr,  en  sa  qualité  de  tuteur  à  son  propre  fils  mineur, 
répondit  par  une  opposition  afin  d'annuler,  alléguairt  que 
l'immeuble  saisi  n'appartenait  point  au  Défendeur,  mais  à 
son  fils,  Joseph  Mignier,  représenté  par  lui  comme  tuteur, 
en  vertu  d'une  donation  faîte  au  dit  mineur  par  le  nommé 
Joseph  Côté,  (son  aïeul  maternel,)  en  date  du  28  juin,  1847, 
duement  enregistrée  le  12  juillet,  même  année. 

Le  DemafléM»  coatestn  cette  o[^osifion,  et  plaidai^  par 
exccpûoii,  que  le  DéfendiBur  était  )e  mtû  vrati  piiopriétaiïe  et . 
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possesseur  de  Pimmenble  saisi,  et  que  Pacte  de  donation  sur 
lequel  cette  opposition  était  fondée,  ainsi  qu'un  autre  acte 
du  8  septembre,  1845,  (étant  une  prétendue  vente  du  même 
inmieuble  par  le  Défendeur  au  nommé  Joseph  Côté,  son 
beau-père,)  étaient  des  actes  faux,  simulés  et  frauduleux, 
faits  et  exécutés  par  le  Défendeur  dans  le  but  de  soustraire 
ses  biens  à  la  saisie  de  ses  créanciers,  et  notamment  du  De- 
mandeur, le  tout  sans  cause  ni  considération.  Lies  conclu- 
sions de  cette  exception  demandaient  l'annulation  de  ces 
actes,  et  le  renvoi  de  l'opposition. 

A  cette  exception,  l'Opposant  répliqua  spécialement  qu'il 
était  vrai  que  cet  immeuble  était  passé  des  mains  du  Dé- 
fendeur en  celles  du  nommé  Côté,  par  l'acte  de  vente  cité  en 
son  exception,  consenti  par  le  Défendeur  et  son  épouse, 
mais  que  cet  immeuble  était  un  propre  appartenant  à  Dame 
Félicite  Côté,  épouse  du  Défendeur,  et  fille  du  nommé 
Joseph  Côté,  suivant  un  acte  de  donation,  du  6  octobre, 
1832,  par  le  dit  Joseph  Côté  et  son  épouse  à  la  dite  Dame 
Félicite  Côté  ;  et  qu'aucun  créancier  du  Défendeur  n'avait 
droit  de  faire  saisir  ce  propre  de  l'épouse  du  Défendeur,  et 
se  plai^idre  qu'il  eût  été  vendu  par  fraude,  et  aussi  donné 
par  fraude.  Il  alléguait  encore,  que  cette  vente  avait  été 
faite  par  forme  de  dation  en  paiement,  pour  Batisfaire  une 
somme  de  £78  qui  étaient  alors  due  au  dit  Joseph  Côté  et 
son  épouse  pour  arrérages  de  rente,  en  vertu  de  la  donation 
faite  à  leur  fille  en  1832,  la  dite  rente  fixée  par  un  acte  du 
mois  de  février,  1837. 

Il  ajoutait  encore,  que  la  valeur  de  cet  immeuble  n'excé- 
dait pas  ces  arrérages  de  rente,  et  que  la  transaction  avait 
eu  lieu  de  bonne  foi,  et  pour  éviter  des  frais  inutiles. 

A  l'appui  de  ses  prétentions  l'Opposant  produisit  en  Cour, . 
lo.  L'acte  de  donation  par  Côté  et  iix.,  à  Félicite  Côté,  sa 
fille,  de  18d2  ;  2o.  Un  acte  fiixant  une  rente  viagère  payable 
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an  nommé  Côté  et  iix.y  par  Mignier,  le  Défendeur,  et  son 
épouse  ,  de  18S7  ;  3o.  L'acte  de  vente  par  le  Défendeur 
Miguier  et  ux,j  au  nommé  Côté,  du  mois  de  septembre, 
1845  ;  4o.  Enfin,  la  donation  par  Joseph  Côté  à  Joseph  Mi- 
guier, le  fils  mineur  du  Défendeur.  Il  interrogea  un  témoin, 
qui  prouva  que  l'immeuble  donné  en  1832,  était  le  même 
que  celui  saisi  en  cette  cause  ;  que  la  rente  viagère  de  Côté 
et  ttx.  valait  £15  par  année,  et  que  lors  de  la  transaction  du 
mois  de  septembre,  1845,  toute  la  rente  était  due,  et  qu'il 
était  parlé  de  plus  de  £75  d'arrérages.  Sur  les  transques- 
tions, ce  témoin  admit  que  depuis  son  mariage  avec  Félicite 
Côté,  arrivé  avant  1837,  le  Défendeur  avait  toujours  possé- 
dé et  cultivé  l'immeuble  en  question,  et  le  possédait  encore. 

Les  parties  admirent  qu'un  second  témoin  prouverait  les 
mêmes  faits. 

Le  Demandeur,  de  sa  part,  produisit  plusieurs  des  mêmes 
actes,  et  en  outre,  lo.  Une  copie  de  la  première  action 
intentée  par  le  Demandeur  contre  le  Défendeur,  le  6  août, 
1846,  rapportée  en  Cour  le  25  du  même  mois,  et  jugée  en  défi- 
nitive contre  le  Défendeur,  le  3  décembre,  1847.  2o.  3o.  et 
4o.  Trois  exécutions  émanées  contre  le  Défendeur  en  1848. 
5o.  Une  admission  de  faits  signée  du  Demandeur  et  du  Défen- 
deur en  la  présente  cause,  constatant  qu'elle  n'est  qu'une 
suite  de  celle  du  mois  d'août,  1845.  6o.  Un  retour  de  nuUa 
bona  filé  par  le  Shérif  en  cette  cause. 

Les  faits  de  la  cause  ainsi  établis,  le  Demandeur  soute- 
nait que  sa  demande,  commencée  en  août,  1845,  avait 
précédé  les  transactions  qu'il  prétendait  entachées  de  fraude, 
l'acte  de  vente  du  mois  de  septembre,  1845,  et  la  donation 
du  mois  de  juin,  1847  :  d'où  une  première  présomption  de 
fraude. 

Que  l'Opposant  avait  négligé  de  prouver  la  valeur  de 
l'immeuble  saisi,  afin  d'écarter  tout  soupçon  quant  à  la 
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transaction  da  mois  de  septembre,  1845  :  d'dk  ime 
piésomption  de  fraode. 

Qu'enfin,  le  Défendeur  était  toujours  resté  en  possession 
de  l'immeuble  saisi  :  d'où  une  troisième  présomption  de 
firaudov 

Qu'en  matière  de  transaction  entre  proches,  la  fraude  se 
présume. 

Que  nonobstant  les  transactions  multiples  survenues  entre 
les  parties,  il  n'y  avait  jamais  eu  tradition  de  l'immeuble,  €fpi 
était  resté  au  Défendeur  :  d'où  il  lésultaît  que  tous  oes 
actes  étaient  simulés. 

Quant  au  dernier  moyen  invoqué  par  l'Opposant,  que  cet 
immeuble  était  un  propre  dans  la  personne  de  Dame  Féli- 
cite Côté,  non  sujet  aux  poursuites  des  créanciers  du  mari, 
le  Demandeur  soutenait  qu'il  n'y  avait  aucune  preuve  légale 
que  cet  immeuble  Ait  un  propre  ;  et  quand  ce  serait  le  cas, 
c'était  de  la  part  de  l'Opposant  exciper  du  droit  d'autrui  ; 
qu'il  n'appartenait  qu'à  la  Dame  Félicite  Côté  de  revendi- 
quer cet  immeuble  comme  proprSj  et  qu'alors  probablement 
il  eut  pu  lui  être  répondu  qu'elle  l'avait  ameubli  par  son 
contrat  de  mariage. 

L'Opposant  soutenait  de  son  côté  que  l'action  du  Deman- 
deur, de  1846,  n'avait  été  portée  que  pour  un  terme  de  la 
rente  viagère  qui  avait  été  satisfait,  en  sorte  que  le  Deman- 
deur n'avait  point  contre  le  Défendeur  une  créance  anté- 
rieure à  l'acte  de  vente  de  1845  ;  que  cet  acte  de  vente 
avait  été  fait  de  bonne  foi  pour  satisfaire  Côté  d'une 
réclamation  égale  à  la  valeur  de  l'immeuble  en  question  ; 
que  cet  immeuble  était  un  propre  de  la  femme  du  Dé- 
fendeur, et  non  sujet  aux  dettes  de  son  mari  ;  que  d'ail* 
leurs,  Côté  et  son  épouse  auraient  dû  êtie  parties  à  cette 
contestation,  comme  ayant  des  imévets  dans  ks  ac^ea 
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^ka»l  on  deniandait  la  nullité  ;  enfin,  que  le  Défendeur 
n'était  pas  prouvé  avoir  été  insolvable  à  Pépoque  de  ces 
transactions  ;  et  que  Côté  et  son  épouse  avaient  un  privi- 
lège de  baiUeur  de  fonds  sur  l'inuneuble  dont  il  avait 
obtenu  la  dation  en  paiement 

Le  jugement  est  en  faveur  de  POpposant,  coinme  suit  : 

^  La  Cour considérant  que  lois  de  la  donation  faite 

par  Côté  à  Mignîer,  fils,  le  Î8  juin,  1847,  Côté  était  propri- 
étaire de  Pimmeuble  en  question  en  cette  cause,  en  vertu  de 
Pacte  de  vente  du  8  septembre,  1845,  considérant  que  le  dit 
Côté  n'étant  pas  partie  en  cette  cause,  le  dit  acte  de  vente  ne 
peut  être  déclaré  nul  par  son  jugement  prononcé  sur  une  con- 
testation liée  entre  le  Demandeur  et  l'Opposant,  déboute  le 
Demandeur  de  sa  contestation,  et  maintient  l'opposition,  &c. 
&c." 

LcLiSTBs'et  Anosrs,  pour  le  Demandeur. 

Bbllsau,  pour  POpposant. 


VS/WV^^/SAA^W>/VN^/S/VW^^k/« 


QUEEN'S  BENCH.— <::R0WN  SIDE.— QUEBEC. 
Before  Atlwin,  Justice. 

ilïî^  \  "^  vï""'  lUpanlndictn^/orPeloniausly, 
18627  /DooHMCT.    S        ^^^^8  8tc.  a  Machine., 


An  App«ntQ0  far  maimfactiiriiig 
potashi  consisting  of  Ovens,  Kettles, 
Tube,  kc,  is  not  a  Machine  or  Engine 
within  tlie  meaning  of  the  4th  and  5th 
Yictoria,  cap.  iM,  sec.  6  ;  the  cutting, 
breaking  or  damagkig  of  which  la 
felonious. 


Un  appareil  pour  la  manufacture  de 
potasse,  consistant  eh  Fours,  Chaudrons, 
Cuves,  etc.y  n'est  pas  une  machine  on 
engin,  aux  tennes  de  l'Acte  des  4e  et  5e 
Vie.  ch.  26,  sec.  5,  dont  la  destruction 
ou  détérioration  est  une  félonie. 


This  was  an  indictment  against  Thomas  Doherty,  for  cut- 
ting, breaking  and  destroying  a  machine  for  tl\e  manufacture 
of  potash. 
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The  indictment  was  framed  under  the  4th  and  6th  Victoria, 
cap.  26.  By  the  5th  section  of  this  Statute,  it  is  enacted, 
«  That  if  any  person  shall  unlawfully  and  maliciously  cut, 
«  break  or  destroy,  or  damage,  with  intent  to  destroy  or 
"  tender  useless  any  threshing  machine,  or  any  machine  or 
«  engine,  whether  fixed  or  moveable,  prepared  for,  or 
«  employed  in  any  manufacture  whatsoever,  (except  the 
«  manufacture  of  silk,  &c.,  &c.,)  and  being  convicted  thereof; 
«  &c.,  &c.,  &c. 

The  indictment  charged  the  prisoner  with  cutting,  breaking 
and  destroying  "  a  certain  machine  prepared  for  and  em- 
ployed in  the  manufacture  of  potash,  of  the  value  of  £60, 
the  property  of  one  Ellen  Ruddy."  A  witness  having 
described  the  apparatus  for  manufacturing  potash,  mentioned 
in  the  indictment,  as  consisting  of  Ovens,  Kettles,  Tubs,  it 
was  made  a  question  whether  a  machine,  such  as  described 
by  the  witness,  came  within  the  meaning  of  the  6th  section 
of  the  Statute  above  cited. 

Atvmsy  Justice  :  The  apparatus  described  by  the  witness 
does  not  come  within  this  meaning,  for  it  is  of  the  most  pri- 
mitive and  rude  character,  consisting  of  a  Chimney,  an  Oven, 
and  a  Tub;  I  am  therefore  of  opinion  to  stop  this  case. 
A  machine  signifies  ''any  thing  used  to  augment  or  re- 
gulate tnoving  forces  or  powers,  or  U  is  any  inOrument 
employed  to  produce  nwfion,  in  order  to  save  eUher  time  or 
force."  The  object  of  the  Legislature,  in  passing  the  Statute 
upon  which  this  indictment  has  been  framed,  was  specifically 
to  punish  the  destruction,  by  handicraftsmen  and  agricultural 
laborers,  or  others,  of  those  inventions  of  modem  science, 
which  have  superseded  tiie  accustomed  manual  labor  of  past 
times,  more  or  less. 

The  Attobnby  Gbkebai.,  for  the  Prosecution. 
PopB,  for  the  Prisoner. 
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SUramOR  COURT.—QUSBfiC. 

Befoie  Bow^ir,  Cbi^f  Jasticei  and  MsBsnrr?,  Justice. 

No.  14541LSTXT ^ PUriiOify 

of       V                                 vs. 
1S51.    Showmm... .., Drfendant. 


The  Defendant  undertook  to  deliver, 
and  the  Plaintiff  agreed  to  leeeive, 
14,000  feet  Birch  timber»  merchantable 
and  aTeraeing  a  certain  size,  tiie  said 
tiB^bertobepiled  on  the  De^danfa 
wharves  daring  the  winter  of  1 844-5  ,and 
to  be  delivered,  aa  xe^uired  by  the  Plain- 
tiff, daring  the  enaoing  season  of  nayi- 
gation  ;  a  quantity  of  timber,  piled  up- 
on the  wharves  of  the  Defenoiuit,  was 
•  destroyed  by  fire  during  thç  winter,  be- 
fore it  had  been  measured  as  be^een 
the  Plaintiff  and  the  Defendant  Held, 
that  there  had  been  no  delivery  of  any 
timber  by  the  Defendant  to  the  Plaintin, 
Istly.  Because  there  had  been  no  mea- 
sorement  of  the  Timber  ;  2ndiy.  Be« 
cause,  therefore,  the  timber  had  not  been 
ascertained  to  be  of  llie  requisite  average 
size;  and  3rdly.  Because  the  timber 
had  not  been  ascertained  to  be  of  the 
ieq«ixed  qnality. 


Le  Défendeur  entreprit  de  livter,  et  le 
Demandeur  de  recevoir,  14,000  pieds  de 
merisier,  bois  marchand  et  de  certaine 
dimension  spécifique,  legoel  bois  serait 
empilé  sur  les  quais  du  défendeur,  pen- 
dant l'hiver  de  1844^,  et  livré  au  De- 
mandenr  à  meaure  qu'Û  en  aurait  besoin, 
pendant  la  saison  de  la  navigation  ensui- 
vante ;  uneiniantité'de  bois  empalée  sur 
les  quais  du  Défendeur  fut  détruite  pen- 
dant l'hiver  avant  que  ce  bois  eut  été 
mcauré  conjointement  par  le  Deman- 
deur et  le  Défendeur.  Jugé,  qu'il  n?y 
avait  eu  aucune  livraison  par  le 
Défendeur  au  Demandeur,  la  Parce- 
qu'il  n*y  avait  eu  aucun  mesurage  du 
pois  en  question  ;  2o.  Parceque,  cpnsé- 
quemment,  il  n'avait  nas  été  constaté 
que  le  dit  bois  fut  de  &  dimension  sné- 
cifique  requise  ;  et  3o.  Parceque,  enfin, 
le  dit  bois  n'avait  pas  été  constaté  fttrt 
de  k  qualité  requise* 


Judgment  the  1st  July,  1851. 


The  action  was  brought  upon  a  contract  of  sale  of  a  quantity 
of  timber,  by  the  buyer  against  the  seller,  in  damages  for  non- 
iolfilment  of  the  said  contract,  and  for  the  recovery  back  of 
certain  sums  of  money  paid  in  advance,  by  the  Plaintiff 
to  the  Defendant. 


The  declaration  alleged,  that  on  the   18th  of  December, 
1844,  the  Plaintiff  bargained  with  the  Defendant  to  buy  of 
him  14,000  feet  of  merchantable  birch  timber,  to  average  six- 
teen inches,  at  the  rate  of  eight  pence  per  foot,  in  foil  of  all 
17 
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chaxgeB,  excepting  six  pence  for  each  log  received,  and  one 
shilling  and  three  pence  for  each  log,  shipping  charges,  the 
said  timber  to  be  collected  from  the  country  north  of  Quebec, 
and  piled  on  the  wharves  of  the  Defendant,  in  St.  Paul 
street,  during  the  then  present  winter,  and  to  be  delivered  as 
required  by  the  said  Plaintiff,  during  the  then  ensuing  season 
of  navigation,  and  payment  of  the  purchase  money  agreed 
upon,  to  be  made  from  time  to  time  during  the  then  present 
winter,  as  the  timber  was  piled  ready  for  delivery.  That 
although  the  Plaintiff  paid,  as  required  by  the  Defendant, 
the  sum  of  £488  lûs.  lOd.,  the  price  agreed  upon,  he,  the 
said  Defendant,  refused  to  deliver  the  said  timber,  &c.,  &c., 
to  the  damage  of  the  Plaintiff,  &c.,  &c. 

To  this  action  the  Defendant  pleaded,  Istly.  The  general 
issue  ;  and  2ndly.  A  perpetual  peremptory  exception,  in 
which,  among  other  things,  it  is  alleged  :  "  That,  after  the 
^^  making  of  the  said  agreement,  to  wit,  between  the  12th  day 
"  of  December,  in  the  year  of  Our  Lord,  1844,  and  the  26th 
"  day  of  April,  in  the  year  of  Our  Lord,  1845,  the  timber  in 
**  the  said  agreement  mentioned,  to  wit,  fourteen  thousand 
'^  feet  of  Birch  timber,  of  the  dimension,  quality  aqd  de- 
^^  scription  therein  specified,  was  coUected  by  the  said  De- 
^^  fendant,  in  the  manner  and  from  the  places  in  the  said 
*^  agreement  also  specified  ;  and  the  said  timber,  during  the 
^^  time  aforesaid,  was  piled,  as  stated  in  the  said  agreement, 
^^  and  for  the  purposes  therein  specified,  on  the  wharf  of  the 
^^  said  Defendant  therein  also  mentioned  ;  whereof  the  said 
*^  Plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  afoie- 
^^  said,  at  the  city  of  Quebec  aforesaid,  had  notice;  and 
^^  thereupon  he,  the  said  Plaintiff,  received  the  said  timber, 
*^  and  paid  for  the  same  as  provided  in  an4  by  the  said 
((  agreement.  And  the  said  Defendant  further  saith,  that 
<«  after  the  said  timber  was  so  cdUected,  piled,  received  and 
**  paid  for,  as  aforesaid,  and  while  the  same  remained  upon 
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<<  the  wharves  aforesaid,  subject  to  the  order  and  disposal  of 
*<  the  said  Plaintiff,  to  wit,  on  the  28th  day  of  May,  in  the 
^^  year  last  aforesaid,  the  said  timber  was  casually  burnt, 
^  consumed  and  destroyed  by  fire,  without  neglect  or  default 
**  of  the  said  Defendant,  to  wit,  at  the  city  of  Quebec." 

The  Plaintiff,  having  taken  issue  upon  these  pleadings, 
and  the  parties  haying  proceeded  to  enquête^  they  were 
respectively  heard  upon  the  merits. 

Primrose  for  Plaintiff:  The  main  question  is  as  to  the  deli- 
veiy  of  the  timber  by  the  Defendant  to  the  Plaintiff.  The  pre- 
tension of  the  Plaintiff  is  that  no  suchdeliveiy  had  taken  place. 
Payments  had  been  made  in  advance  ;  a  certain  quantity  of 
timber  had  been  piled  upon  the  wharves  of  the  Defendant  : 
but  the  deliveiy  to  the  Plaintiff  was  to  have  been  made  when 
required,  during  the  season  of  navigation.  That  delivery 
had  not  been  required  and  had  not  been  made,  and  conse- 
quently the  sale  was  not  complete.  The  timber  had  not  been 
set  apart,  culled,  marked  and  measured  according  to  the  con- 
tract (1). 

O.  Stuart,  for  Defendant  :  The  timber  had  been  collected 
and  piled  by  the  Defendant,  and  received  and  paid  for  by  the 
Plaintiff,  and  was  at  the  risk  of  the  latter.  Thé  rule  to  be 
followed  in  this  instance  is  laid  down  by  Pothier,  Contrat  de 
VentCy  No.  307,  he  says  ^'  It  is  a  principle  that  as  soon  as  the 
contract  of  sale  is  perfected,  the  thing  is  at  the  risk  of  the  buyer, 
though  it  is  not  delivered  to  him  ;  so  that,  if  during  this 
period  it  happens  to  perish,  without  the  seUer's  fault,  the 


(1)  2  Manie  and  SelTvyn^p.  391,  Bnskvs.  Bavû:— 2  Campbell,  p.  240, 

aZagnijTB.  Fnmell:— 11  East,  p.  210,  Rugg  vs.  Minett:— 4  Law  Magazine, 
u  137, 138  :^1  Alton  on  Bankruptcy,  p.  318  :— 6  East,  p.  614,  Hanson  vs. 
eyer  : — 16  Continaation  de  Touiller  par  IXivergier,  No.  38  :— Troplong,  Vente, 
Nofc82,83',85:— 1  Pothier,  Vente,  Nos.  308-9-10:^1  Pothier,  TnSté  delà 
Propriété,  Nos.  245-6-7  :— 1  Taunton,  318,  Macklow  vs.  Mangles  :— 4  Taunton, 
644,  Awten  vi.  Craven  :— 13  East  632,  Wallace  vs.  Breeds. 

17  • 
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seller  is  dieoharged,  while  the  buyer  still  remaim  bmind  to 
pay  the  price  agreed  upon,'*  fcc.  fiçe.  liem  Na  306  (1). 

There  are,  in  this  case,  all  the  requisites  to  constitute  a  con- 
tract of  sale,  rfSj  pretium^  consensw;  876  pieces  of  biich^ 
containing  14,000  feet,  upon  which  receiving  charges  have 
been  paid;  £466  ISa.  4d.  asthe  price  of  the  same;  and 
the  consent  of  parties  as  well  in  respect  of  the  thing  sold 
as  of  the  price  thereof.  Each  payment  was  a  specific  de- 
livery of  the  quantity  so  paid  for  and  piled  upon  .the  wharf,  so 
as  to  vest  the  property  in  the  Plaintiff^  leaving  the  Defendant 
liable  to  no  greater  obligations  than  those  which  usually  be- 
long to  wharfingers  or  bailees. 

I  hold  as  good  the  three  following  propositions  : 

1.  That  the  contract  of  sale  was  complete,  and  thereby 
the  property  vested  in  the  Plaintiff,  and  that,  therefore,  the 
price  paid  cannot  be  recovered  back. 

S.  That  as  soon  as  the  contract  of  sale  was  perfected,  the 
875  pieces  of  birch  timber  were  at  the  risk  of  the  buyer, 
even  if  not  delivered,  though  according  to  the  usage  of  the 
trade  they  were. 

S.  That  the  Defendant,  after  the  payment  of  the  price, 
became  a  mere  bailee  and  agent  of  the  Plaintiff,  and  was 
only  bound  to  use  the  same  diligence,  and  to  take  the  same 
care  of  the  timber  as  he  would  have  done  if  the  property 
had  been  his  own,  and  was  not  responsible  for  the  loss  which 
had  arisen  from  a  via  major  (2). 


(1)  TxojAoDgt  Veato,  No.  857  :— Story,  on  Sales  of  Pewonal  Property,  p.  255, 

(2)  4  Adolphni  and  Ellis,  448,  Clarke  vs.  SpeBce:--6  Bar.  and  Aid,  942, 
Woods  vs.  Eossell:-^  Meçson  and  Welsby,  614  to  617,  Laidler  vB.  Bnrlin- 
son:— ^Bam.  and  Cras.  282,  Atkinson  vs.  Bell:— 2  Bing,  R«p.  277.  Caiv 
tbRBTB  vs.  Payne  :— 0  Bam  and  Ores,  73,  78,  Oldfield  vs.  Lowaz-'^UMit's  Bep» 
101  ;  McDoqaU  vs.  Fraser,  and  the  authoritiefl  there  cited. 
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Mbbsditb  J.-^The  oontiact  which  has  given  rise  to  the 
pzesent  controversy,  bears  date  on  the  ISth  December,  1844, 
and  is  in  effect  as  follows  : 

*^  James  J.  Lowndes,  contracts  to  deliver,  and  Charles  E. 
Levy,  agrees  to  receive  14,000  feet  of  merchantable  birch 
timber,  to  average  16  inches,  at  the  rate  of  eight  pence  cur- 
rency per  foot,  *in  full  of  all  charges,  excepting  -six  pence 
per  log,  receiving  charges,  and  one  shilling  and  three  pence 
per  log  shipping  charges,  the  said  timber  to  be  piled  on  the 
wharves  of  Mr.  Lowndes,  during  the  present  winter,  and  to 
be  delivered  as  required  by  the  purchaser,  during  the 
ensuing  season  of  navigation." 

*^  Payment  to  be  made  from  time  to  time  during  the  present 
winter,  as  the  timber  is  piled  ready  for  delivery.  It  is 
understood  that  the  timber  is  to  be  properly  covered  in  the 
spring  so  as  to  prevent  its  being  injured  by  the  sun." 

The  evidence  as  to  the  manner  in  which  the  above 
contract  was  carried  out  is  vexy  contradictory.  Mr.  Herringi 
the  Plaintiff's  chief  clerk,  swears  that  he  repeatedly  requested 
Mr.  Lowndes  to  pile  the  timber  intended  for  the  Plaintiff 
separately,  but  that  Mr.  Lowndes  told  him,  that  in  conse- 
quence of  his  having  contracts  with  other  Merchants  he 
could  not  do  so,  and  this  witness  distinctly  asserts  that  this 
w^  not  done.  Speaking  of  the  pile  of  timber,  which  the 
Defendant  asserts  was  intended  for  the  Plaintiii^  this  witness 
says  :  ^^  I  have  been  jDrequently  to  Mr.  Lowndes's  wharf  in 
^^  St.  Paul  street,  for  the  purpose  of  seeing  the  timber  coming 
^^  in  and  piling  :  I  saw  in  those  visits  to  the  said  wharf  a 
*^  large  quantity  of  Birch  timber  piled  there  in  a  mass, 
**  perhaps  three  times  the  quantity  mentioned  in  the  contract." 

On  the  other  hand  Mr.  Robert  H.  Jellaid,  who  was  in  the 
employ  of  Mr.  Lowndes  as  a  clerk  and*  shipping  caller, 
deplajKs  that  the  timber  intended  for  the  Plaintiff  was  piled 
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separately  firom  Mr.  Lowndes's  other  timber.  On  this  snbject 
the  witness  says  :  ^^  In  the  operation  ofcoUecting  and  piling 
^^  the  said  timber,  that  which  was  intended  for  the  Plaintiff 
^^  was  piled  separately,  and  the  commencement  of  the  pile 
"  was  marked  with  his  initials — ^it  was  just  the  conunence- 
^^  ment  of  the  pile,  the  part  of  the  ground  tier  that  was  marked 
"  with  his  initials  might  consist  of  from  «20  to  SO  pieces. 
^^  All  the  rest  of  the  timber  intended  for  the  Plaintiff  was 
<^  afterwards  piled  at  the  same  place,  and  was  pointed  ont 
"  by  Mr.  Patton  to  Mr.  Herring  as  the  timber  intended  for 
"  Mr.  Levy." 

It  is  proper  to  mention  that  Mr.  Jellard  went  to  the  countiy 
in  the  beginning  of  February,  when  it  would  appear  by  the 
evidence  of  record,  that  not  more  than  a  fourth  of  the  timber 
in  question  had  been  collected  (see  receipt  of  Srd  February, 
1845,)  and  that  after  he  so  went  to  the  country,  the  witness 
visited  the  wharf  in  town  about  once  a  week  only.  It  is 
therefore  possible,  that  although  the  pile  may  have  been 
commenced  exclusively  for  Mr.  Levy,  yet  that  that  idea  may 
have  1)een  abandoned  without  the  knowledge  of  the  witness. 

In  this  way  only  can  the  apparently  very  contradictoiy 
statements  of  Mr.  Herring  and  Mr.  Jellard  be  reconciled. 

The  Defendants'  counsel  referred  to  the  evidence  of  Mr. 
Tims,  who,  at  the  time,  was  Mr.  Lowndes's  book  keeper, 
and  who  says  he  was  almost  daily  at  the  wharf^  and  also  to 
the  evidence  of  Mr.  Bolduc,  then  Mr.  Lowndes's  foreman,  as 
corroborating  the  evidence  of  Mr.  Jellard. 

What  appears  to  us,  however,  as  being  of  most  importance 
with  respect  to  the  testimony  of  these  witnesses  is,  that 
neither  of  them  says,  he  had  any  knowledge  that  the  pile  of 
timber  in  question  was  intended  exclusively  for  the  Plaintiff. 
Considering  the  situations  that  these  witnesses  held  in  Mr. 
Lowndes's  employment,  it  might  reasonably  have  been  ex- 
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pected,  that  had  the  intention  which  was  entertained  when 
the  first  tier  of  the  pile  was  formed,  been  persevered  in,  until 
the  completion  of  the  pile,  that  that  intention  would  have 
been  known  to  these  witnesses. 

Great  stiess  was  also  laid  by  the  Defendants  on  the  Bill  of 
parcels  which  was  filed  by  the  Plaintiff  as  his  Exhibit  No.  S, 
and  which  is  as  follows  : 

Quebec,  IstMaich,  1845. 
Messrs.  C.  E.  LEVY  &  Co., 

Dr.  to  JAS.  J.  LOWNDES, 
To  14000  feet  of  Birch  timber  to  average 

16  inches,  £466  IS    4 

To  receiving  charges  on  875  p.  a  6d. 
shipping  charges,  deliveiy  I5d.  per  stick,    21  17    6 


488  10  10 
Bycash  at  sundry,  415    0    0 


73  10  10 
Received  payment, 

JAS.  J.  LOWNDES. 
25th  April,  1845. 

This  paper  was  refened  to  by  the  Defendants,  as  shewing 
that  the  logs  contained  in  the  pile  had  been  counted  and 
measured,  and  the  whole  appropriated  to  the  Plaintiff  with 
his  consent. 

As  without  the  evidence  which  the  Defendants  think  they 
can  derive  from  this  paper,  the  important  facts  of  counting 
and  measuring  are  not  proved,  it  is  proper  that  that  paper 
should  receive  particular  attention. 

At  the  time  this  Bill  of  parcels  was  prepared,  it  is  admitted 
that  in  pursuance  of  the  contract  between  the  parties  Mr. 
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Lowndes  had  m  mtteh  timbw  piled  on  Uf  wbaif  leady  fiat 
deliveiy  as  the  Plaintiff  could  claim  «nder  the  oootraot.  Mr. 
Lowndes  had  therefore,  under  the  contraot,  a  sight  to  claim 
the  balance  of  the  price  of  the  timber. 

Under  these  circumstances,  independently  of  any  specific 
appropriation  of  the  pile  of  timber,  Mr.  liowndes  had  a  right 
to  debit  the  Plaintiff  with  14000  feet  of  timber.  And  theie- 
fore  the  first  item  in  the  Bill  of  parcels  is  unimportant,  for 
whatever  may  have  been  the  facts  of  the  case,  that  item 
would  have  been  worded  as  it  is  worded. 

The  second  item  in  the  acconnt  is  certainly  eqfttivalent  to 
a  declaration  on  the  part  of  Mr.  Lowndes,  that  he  had  then 
on  his  wharf  ready  for  deli^ry  under  the  contract  875  logs 
of  birch  timber,  containing  14000  feet.  But  the  payment  of 
the  account  cannot  be  regarded  as  causing  even  a  presump- 
tion against  the  Plaintiff  of  any  thing  more  thaii  this  ;  that 
so  far  as  he  had  then  the  means  of  ascertaining,  1»  was 
satisfied  Aat  Mr.  Lowndes  had  then  on  his  wharf  ready  for 
delivery  a  quantity  of  timber  sufficient  to  fulfil  his  contract 
with  the  Plaintiff. 

It  is  not  contended  that  from  the  payment  of  the  account, 
a  delivery  of  the  timber  is  to  be  inferred,  for  under  the  con- 
tract tiie  payment  was  to  be  tnade  in  the  course  of  the  winter, 
although  lStte  delivery  of  the  timber  was  not  to  take  place 
until  the  following  season  of  navigation  ;  nor  can  it  be 
contended  that  the  rendering  of  the  account,  or  the  payment 
of  it,  proves  that  as  between  the  Plaintiff  and  Mr.  Lowndes 
the  timber  was  measured,  for  at  the  time  of  the  rendering  of 
the  account  the  timber  was  in  a  pile  described  by  Mr.  Jellard 
as  being  about  12  feet  high  and  20  feet  wide,  and  the 
evidence  places  it  beyond  doubt,  that  this  pile  was  not 
deranged  for  the  purpose  of  measiu«eiit|  or  for  any  odier 
poipose,  ixom  the  timeit  vmB  ktmei  until  it  was  burned. 
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Cefifiidering  these  faete,  aad  beedi^  in  mind  that  Mr^ 
JeUard  {^ç^ho  was  not  employed  in  Mr.  Lowndes's  timber  yard 
after  the  beginning  of  Febraafy)  is  the  only  witness  who  says 
that  the  pile  of  timber  burned  had  been  set  apart  for  the 
Plaintiif,  and  that  this  witness  admits  he  has  no  positive 
knowledge  either  as  to  the  quantity  or  size  of  the  timber 
contained  in  the  pile,  and  bearing  in  mind  also,  that  neither 
Mr.  Lowndes's  foreman  nor  his  book  keeper  confirms  the 
statement  of  Mr.  Jellatd,  that  the  pile  of  timber  burned  had 
been  appropriated  to  the  PlaintiJST,  by  asserting  a  knowledge 
of  that  fact,  and  bearing  in  mind  in  fine,  that  Mr.  Jellard's 
statement  in  this  respect,  has  been  contradicted  in  the  most 
unqualified  manner  by  Mr.  Herring,  we  are  of  opinion  that 
the  Defendants  have  not  legally  established  the  exclusive 
appropriation  to  the  Plaintiff  of  the  pile  of  timber  that  was 
burned,  or  the  quantity,  quality  or  size,  of  the  timber  con* 
tained  in  that  pile. 

Assuming,  however,  for  the  sake  of  argument,  that  the  pile 
of  timber  burned  contained  the  whole  of  the  birch  intended 
kit  the  Plaintiff,  and  none  other,  and  assuming  also,  that  by 
measuipetnent  between  Mr.  Lowndes  and  the  parties  from 
whom  he  purchased  the  timber,  it  had  been  ascertained  that 
the  pile  was  formed  of  875  pieces  of  timber,  containing 
14^000  feet^  and  this  is  the  utmost  that  the  Defemiants  could 
aak  to  be  txmsideied  proved,  we  virould  still  be  of  (pinion 
that  the  Plaintiff  ought  to  sucoeed,  and  this  for  the  foUowing 
reasons:  Istly.  Because,  although  as  between  Mr.  Lowndes 
and  the  persons  from  whom  he  obtained  the  timber  it  may 
have  been  measured,  yet  as  between  Mr^  Lowndes  and  the 
Plaintiff,  the  timber,  at  the  time  of  the  fire,  remained  subject 
to  measuiement.  2ndly.  Because,  if  at  the  time  of  the  de- 
livery of  the  timber  under  the  contract,  any  part  of  it  had 
been  found  unmerchantable,  the  Plaintiff  would  have  had  a 
right  to  reject  it.    Lastly  and  chiefly,  Because,  if,  on  the 
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ttieasurenfent  of  the  timber,  it  had  been  found  not  to  average 
16  inches,  as  required  by  the  contract,  the  Plaintiff  would 
have  had  a  right  to  compel  Mr:  Lowndes  to  remove  a  part 
of  the  pile,  and  to  substitute  for  the  timber  removed,  timber 
.  of  a  larger  size,  so  as  to  make  up  the  average  size  required  ; 
and  in  default  of  this  being  done  to'reject  the  whole. 

As  to  the  measurement,  it  is  not,  I  believe,  contended  that 
as  between  the  Plaintiff  and  Mr.  Lowndes,  the  timber  had 
ever  been  measured. 

As  to  the  right  of  the  Plaintiff  to  have  examined  the  tim- 
ber, to  ascertain  whether  or  not  it  was  merchantable,  it  is 
true  that  Mr.  Herring  visited  Mr.  Lowndes's  wharf  very  fie- 
quently  whilst  the  timber  was  being  collected,  but  this  did 
not  afford  him  an  opportunity  of  seeing  that  each  log  was 
merchantable,  and  it  cannot  be  presumed  that  he  renounced 
the  right  which  the  Plaintiff  had  under  the  contract  of  seeing 
that  such  was  the  case. 

As  to  the  average  size  of  the  timber  required  by  the  con- 
tract, Mr.  Herring  could  not,  whilst  the  timber  was  being 
collected,  have  objected  to  timber  as  being  undersized,  be- 
cause the  timber  remaining  to  be  collected  might  make  up 
the  average. 

The  average  size  of  the  timber  was  a  matter  of  great  im^ 
portance,  for  birch  averaging  thirteen  inches  was  worth  but 
7|d,  whilst  birch  averaging  16  inches  was  worth  lS|d  ;  and 
there  appears  to  have  been  a  corresponding  difference  be^ 
tween  other  sizes. 

It  is  also  highly  important  to  observe,  that  the  bill  of  pa^ 
eels  upon  which  the  Defendants  place  so  much  stress,  speaks 
of  ^^  14,000  feet  of  birch  timber  to  average  16  incheê*^  and 
not  of  birch  timber  averaging  16  inches  ;  thus  showing,  that 
it  had  still  to  be  ascertained  by  measurement,  whether  or  not 
the  timber  did  average  16  inches. 
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So  far  then  was  the  sabject  of  the  contract  from  lieing  per- 
fectly certain,  that  it  is  quite  possible,  even  if  the  fire  had 
not  occurred,  that  not  one  log  of  the  pile  would  ever  have 
belonged  to  the  Plaintiff.  This  appears  to  us  as  being  the 
most  important  point  in  the  case,  and  we  regard  it  as  de-  , 
cisive  in  favor  of  the  Plaintiff. 

I  shall  now  briefly  advert  to  the  authorities  cited  by  the 
Defendants. 

The  principal  authorities  from  the  French  law  quoted  by  the 
Defendants,  are  Pothier,  Vente  Nos.  S08, 9, 10,  and  Troplong, 
Vente  No.  357. 

The  authoritf  in  Pothier  is  familiar  to  every  lawyer,  but 
still  it  expresses  the  law  on  the  subject  so  clearly,  that  I 
shall  read  that  part  of  it  which  appears  to  me  most  applicable 
upon  the  present  occasion. 

^^  Après  avoir  établi  que  la  chose  vendue  deviant  aux 
"  risques  de  l'acheteur  aussitôt  que  le  contrat  de  vente  a  reçu 
^^  sa  perfection,  il  faut  discuter  quand  est-ce  que  le  contrat 
"  a  reçu  sa  perfection." 

^^  Ordinairement  le  contrat  de  vente  est  censé  avoir  reçu  sa 
'^  perfection  aussitôt  que  les  parties  sont  convenues  du  prix 
^*  pour  lequel  la  chose  serait  vendue.  Cette  règle  a  lieu  lors- 
'^  que  la  vente  est  d'un  corps  certain,  et  qu'elle  est  pure  et 
^^  simple,  H  id  quod  venierit  appareat  quid^  quale  quantumve 
"  sUy  et  pretium^  et  pure  venit  ;  perfecta  eat  emptioJ*^ 

^^  Si  la  vente  est  de  ces  choses  qui  consistent  m  quantitate^ 
*^  et  qui  se  vendent  au  poids,  au  nombre,  ou  à  la  mesure,  comme 
^'  si  l'on  a  vendu  dix  muids  de  blé  de  celui  qui  est  dans  un  tel 
^*  grenier,  la  vente  n'est  par  parfaite  que  le  blé  n'ait  été  me- 
<^  sure,  car  jusqu'à  ce  temps,  tumdàm  apparet  quid  vente- 
"r« 
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^^  Cette  déciflion  a  lieu  non  seBlement  lorsqu'on  a  veiulu  une 
^^  certaine  quantité  de  marchandises  à  prendre  dans  un  ma* 
^^  gasin  où  il  peut  y  en  avoir  d'avantage,  parcequ'en  ce  cas, 
^^  comme  nous  venons  de  le  dire,  jusqu'à  ce  que  la  mesure  on 
^^  le  poids  en  ait  été  fait,  ce  qui  a  été  vendu  ne  consiste  encore 
^^  en  aucun  corps  déterminé  sur  lequel  le  risque  puisse  torn- 
^^  ber  ;  elle  a  lieu  aussi  dans  le  cas  où  l'on  aurait  vendu  tout 
^^  ce  qu'il  y  a  dans  un  magasin,  dans  un  grenier,  si  la  vente 
^^  en  a  été  faite  à  raison  de  tant  par  chaque  millier,  muid  de 
«blé,&c." 

^^  La  vente  en  ce  cas  n'est  point  censée  parfaite,  et  les  ma^ 
^^  chandises  vendues  ne  sont  point  aux  risques  de  l'acheteur, 
^^  jusqu'à  ce  qu'elles  aient  été  mesurées  ou  pesées  ;  car  jus- 
'^  qu'à  ce  temps,  non  ctppar^  quanium  venieiit.^^ 

According  then  to  Pothier,  the  mere  fact  of  the  property 
sold  being  subject  to  measurement,  was  of  itself  sufficient  to 
cause  the  risk  to  remain  with  the  seller.  In  the  present  case, 
however,  the  timber  was  not  only  subject  to  measurement, 
but,  as  has  been  already  observed,  the  Plaintiff  had  a  right 
to  examine  it,  in  order  to  satisfy  himself  that  it  was  mer- 
chantable, and  the  measurement  was  necessary  not  only  to 
acertainthe  quantity  of  the  timbeir,  but  also  to  ascertain  that 
it  was  of  the  size  required  by  the  contract. 

We  know  that  the  rule  laid  down  by  Pothier,  to  which  I 
have  adverted,  has  been  questioned,  but  I  have  not  any  where 
seen  it  asserted  that  the  risk  should  be  held  to  have  passed 
from  the  seller  to  the  purchaser,  whilst  the  subject  of  the 
sale  remained  indefinite  and  uncertain  as,  we  are  of  opinion, 
it  did  in  the  present  case. 

The  authority  from  Troplong,  (Vente  No.  S57,)  is  not  at 
all  opposed  to  the  pretensions  of  the  Plaintiff;  and  the  opi- 
niim  of  that  anth<Nr  at  Nos*  82, 83  and  85  of  the  same  work, 
is  in  exact  acoordance  with  that  rf  Pothier. 
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ThQ  Defi^ndants,  in  addition  to  the  authorities  cHed  Krom 
Potbier  and  Troplong,  lefeired  to  a  number  of  English  cases. 

Of  these,  the  case  of  Clarke  vs.  Spence  4,  Ad.  and  £1. 
448,  is,  we  think,  the  most  favorable  to  the  pretensions  of 
the  Defendants,  and  I  shall  state  the  facts  of  that  case  as  con* 
densed  by  the  Reporter. 

"  P.  contracted  with  a  ship-builder  to  build  him  a  ship,  to 
be  paid  for  by  instalments  ;  the  first  instalment  when  the 
vessel  was  rammed,  the  second  when  she  was  timbered,  &c. 
An  agent  for  P.  was  to  superintend  the  building.  The  ves- 
sel was  built  under  such  superintendence,  all  the  materials 
being  approved  by  the  Superintendent  before  they  were  used. 
The  builder  became  bankrupt  before  the  ship  was  completed. 
Afterwards  the  assignees  completed  the  ship.  All  the  instal- 
ments were  paid  or  tendered.  In  an  action  of  trover  by  P., 
against  the  assignees  for  the  ship,  it  was  held  that  on  the 
first  instalment  being  paid,  the  property,  in  the  portion  then 
finished,  became,  by  virtue  of  the  above  contract,  vested  in 
P.,  subject  to  the  rights  of  the  builder  to  retain  such  portion 
for  the  purpose  of  completing  the  work  and  earning  the  rest 
of  the  price,  and  that  each  material  subsequently  added,  be- 
came, as  it  was  added,  the  property  of  P.,  the  general  ownex.'^ 

The  Court  in  rendering  this  judgment  admitted  that  they 

felt  some  hesitation  in  doing  so,  and  rested  their  decision 

.  upon  the  authority  of  the  first  case  cited  by  the  Defendants 

(in  the  present  cause),  namely,  the  case  of  Woods  vs.  Rus- 

sel,  which  arose  out  of  a  similar  contract. 

Without  expressing  any  opinion  as  to  how  these  two  cases 
would  have  been  decided  under  our  law,  it  is  sufficient  to 
observe  in  relation  to  them,  that  as  soon  as  the  materials 
were  used  in  the  ship,  there  could  not,  so  far  as  they  were 
concerned,  be  any  thing  uncertain  or  indefimte  about  the 
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(mbjectofthesale.  -The  Superintendent  employed,  proved 
'^  that  he  had  been  for  several  years  employed  to  inspect 
'^  ships  for  various  persons,  in  the  progress  of  boilding,  and 
*^  that  he  never  knew  an  instance  of  a  single  timber  or  plank 
"  that  had  been  passed  by  him  and  fixed  in  the  vessel, 
*^  having  been  ràerwards  removed  by  the  builder." 

Judge  Bayley  (8  B.  and  C.  277,)  adverting  to  Woods  and 
Russel,  said  :  ^^  The  fpundation  of  that  decision  was,  that  as 
"  by  the  contract  given  portions  of  the  price  were  to  be  paid 
*^  according  to  the  progress  of  the  work,  by  the  payment  of 
'^  those  portions  of  the  price,  the  ship  uhu  irrevocMy  appro- 
*^  priated  to  the  person  paying  the  money." 

In  the  present  case,  even  if  it  be  thought  that  there  was 
any  appropriation,  that  appropriation  was  not  irrevocable  as 
in  Clarke  vs.  Spence,  but  on  the  contrary  was  conditional, 
the  conditions  being  :  firstly,  that  the  timber  should  be  found 
merchantable,  and  secondly,  that  it  should  average  16  inches. 

The  other  English  cases  cited  by  the  Defendants  are,  we 
think,  so  plainly  distinguishable  firom  the  case  now  under 
consideration,  that  we  do  not  deem  it  necessary  to  compare 
each  of  them  separately  with  the  present  case. 

In  no  one  of  those  cases  was  the  subject  of  the  sale  to  be 
measured,  subsequently  to  the  time,  at  which  the  transmis- 
sion of  the  ownership  to  the  purchaser,  was  (by  the  law  of 
England)  decided  to  have  taken  place. 

In  no  one  of  those  cases,  was  the  property  which  was  the 
subject  of  the  contract,  and  with  respect  to  which  the  trans- 
mission of  ownership  was  decided  to  have  taken  place, 
liable  to  rejection  for  not  being  of  a  particular  quality  or 
size,  or  for  any  such  reason. 
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In  these  important^  and  it  appears  to  us  essential  partieu-^ 
lais,  we  think  that  the  present  case  differs  £rom  those  cited 
by  the  Defendants. 

Such  being  our  views,  it  follows,  that  we  are  of  opinion 
the  Plaintiff's  action  must  be  maintained. 

As  to  the  damages,  whidh  are  to  be  regulated  by'  the 
market  price  of  timber,  such  as  that  mentioned  in  the  con* 
tmct,  on  the  ISth  July,  when  the  Plaintiff  made  his 
demand,  we  think  we  ought  to  adoj^t  the  price  mentioned 
in  the  evidence  of  Mr.  Hk  N.  Patton,  whose  testimony  on 
this  point  differs  but  little  from,  that  of  Mr.  Roberts,  another 
of  the  Defe;idants' witnesses. — ^Mr.  Pckttonsays,  that  from 
the  Ist  June  to  the  26th  July,  1845,  the  price  of  Low^' 
Canada  Birch  averaging  16  inches  was  13d.  The  Defen-^ 
dants  cannot  feel  aggrievedby  our  adopting  this  estimate, 
as  their  own  witnesses  have  frirnished  it;  nor  can  the 
Plaintiff  complain,  for  he  ought  to  have  proved  the  market 
price  in  July  which  he  has  failed  to  do. 

The  judgment  in  favor  of  the  Plaintiff  is  therefore  for 
£787  10  0  with  interest  from  the  service  of  process,  and 
costs  of  suit. 

It  is  as  follows  : 

'*  It  is  by  the  Court  now  here  considered  and  adjudged, 
that  the  said  Perpetual  Exception  of  the  Defendant  be,  and 
the  same  is  hereby  dismissed  ;  and  considering  that  the 
Plaintiff  hath  established  by  the  evidence  of  record  that  he 
did  well  and  faithfully  perform  and  fulfil  all  the  obligations 
by  him  to  be  performed  and  fulfilled  under  and  by  virtue  of 
the  agreement  between  him  and  the  said  James  John 
Lowndes,  bearing  date  the  12th  day  of  December,  1844,  and 
filed  in  this  cause  as  the  PlaintiiTs  Exhibit  No.  1,  and  that 
he  the  said  Plaintiff  did  pay  to  the  said  James  John  Lowndes 
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the  foil  price  by  him  payable  for  Che  foniCeen  thoVMiid  leet 
of  birch  timber,  mentioned  in  the  eaid  agreement,  bat  that 
the  said  James  John  Lowndes  failed  to  deliver  the  said 
quantity  of  fourteen  thousand  feet  of  birch  timber,  or  any 
part  thereof  to  the  Plaintiff,  on  the  15th  day  of  July,  1845, 
when  the  said  Plaintiff  had  a  right  to  demand,  and  did 
demand  delivery  of  the  same,  and  considering  that  on  the  aaid 
16th  day  of  July,  1845,  the  said  14,000  feet  faiich  timber,  at 
the  place  where  the  same  ought  to  have  been  delivered,  was 
reasonably  worth  the  sum  of  £787  10  0  currency.  It  is  in 
consequeuce  by  the  Court  now  here,  considered  and  ad- 
judged that  the  said  Plaintiff  do  recover  from  the  said  Maiy 
Anne  Skitt,  Defendant  par  repriêe  d'tYMlnnce,  in  her  capacity 
as  such  universal  legatee  as  aforesaid,  the  said  sum  of 
£787  10  0  currency,  with  interest  thereoui  from  the  loth  day 
of  September,  1845,  imtii  paid,  and  coats  of  suit. 

Primrose,  for  Plaintiff. 
Stuart,  O.  for  Defendant. 


MMM»^^^MMM»<**^*»^A«»<M»^^^<l»^^^^W 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Bowev,  Juge-en*Chef^  Duyal  et  Meredith,  Juges. 

No.  ITSl  C  Gauthier,.  .  •  • • Demandeur ^ 

de       <                                      vs. 
1852.     (  Lemieitx, Défendeur. 


Jugé,  ane  lea  frais  dans  une  cause  ne 
peuvent  être  saisis  et  arrêtés,  pendant 
l'instance,  comme  appartenant  à  la  par- 
tie, par  un  tiers,  son  créancier,  an 
préjudice  du  Procureur. 


Held,  that  costs  in  a  cause  cannot  be 
attached  by  a  creditor,  during  the  pen* 
dencyof  ^a  cause,  as  belonging  to  the 
party,  to  the  prejudice  of  the  Attorney. 


Jugement  rendu  le  14e  Avril,  1852. 


Pendant  la  litispendance,  un  tiers,  créancier  du  Deman- 
deur, avait  fait  saisir-arrêter  entre  les  mains  du  Défendeur 
le  montant  dû  au  Demandeur. 

Le  Défendeur  paya  au  créancier  saisissant  le  montant 
qu'il  reconnaissait  devoir,  ainsi  que  les  frais  encourus  dans 
la  cause,  jusqu'au  jour  où  la  saisie-arrêt  avait  été  signifiée, 
et  plaida  ce  paiement. 

La  Cour,  par  son  jugement,  déclara  ce  paiement  valable 

quant  au  principal  et  intérêts,  mais  condamna  le  Défendeur 

à  payer  de  nouveau  les  frais  qu'il  avait  payés  au  créancier 

saisissant,  et  condamna  le  Demandeur  à  payer  tous  les 

%utres  frais  subséquents. 

DuvAL,  Juge  :  ^^  Les  frais  appartiennent  à  l'Avocat,  et  ils 
n'ont  pu  être  saisis  et  arrêtés  comme  appartenant  au  Deman- 
deur, avant  que  l'Avocat  ait  eu  l'occasion  d'en  demander 
la  distraction." 

Les  Procureurs  du  Demandeur  firent  alors  une  motion  pour 

distraction  de  frais,  qui  leur  frit  accordée. 

Gauthier  et  Lemieux,  pour  le  Demandeur. 

^Casault  et  Lanolois,  pour  le  Dé^deur. 
18 
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SUPERIOR  COURT.— QUEBEC. 
Before  :  Dutal  and  Msrzdith,  Justices. 


No.  739  {Exporte:— 


of 
1852 


I 


Patbick  LawiiOr  ; 


Petitioner. 


The  Mayor  and  Councillors  of  tbe 
City  of  (^ebec,  under  the  14th  and 
15th  Vict  Cap.  100,  Sects.  5th  and  6th, 
have  a  discretionary  power  as  to  the 
confirming  or  refusing  to  confinn  cer- 
tificates for  Tayem  licenses  ;  and,  in  Ûte 
exercise  of  the  discretionary  power  so 
vested  in  them ,  «they  are  not  liable  to 
be  controlled  by  the  Superior  Court,  or 
the  Judges  of  that  Court  in  vacation. 


Le  Maire  et  les  Conseillers  de  It 
Cité  de  Québec,  en  vertu  de  la  14e  et 
15e  Vie.  Chap.  100,  Secs.  5ème  et  6ème, 
ont  un  pouvoir  disierétionnaire  <|uaat  i 
la  confirmation  ou  au  refus  de  confirmer 
les  certificats  jtoar  licences  d'auberge  ; 
et,  dans  l'exercice  du  pouvoir  discrétion- 
naire qui  leur  est  confié,  ils  ne  sont  pas 
sujets  au  contrôle  de  la  Cour  Supérieure 
ou  des  juges  de  cette  Cour  en  vacance. 


Judgment  rendered  the  8th  Inné,  185S. 


la  hU  petition  for  a  Writ  of  Mandamus,  the  Applicant 
alleged  that  he  had  been  a  licensed  Tavemkeeper  in  the  St. 
Roch  Ward  of  the  City  of  Quebec,  for  the  last  7  yearsr.  That 
on  the  4th  March  last,  he  applied  for  a  renewal  of  his  license  to 
the  Municipal  Council  of  the  Corporation  of  the  Mayor  and 
Councillors  of  the  City  of  Quebec,  and  presented,  at  the  same 
time,  the  necessary  certificate  and  affidavit,  in  that  behalf 
required  by  the  Statute,  and  required  the  Council,  after  du^ 
deliberation  thereon,  to  approve  the  same,  so  that  the 
Petitioner  might  be  enabled  to  present  the  same  to  the 
Revenue  Inspector,  and  obtain  his  license. 

That  the  Petitioner's  application,  together  with  several 
others  from  persons  residing  in  the  same  Ward,  and  from  other 
residents  in  the  other  Wards  of  the  City,  was  referred,  by  the 
Council,  to  the  Police  Committee  for  enquiring  into  the 
merits  of  each  case,  wikich  latter  body,  on  the  5th  April  last, 
recommended  the  confirmation  thereof. 
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That  on  the  23d  April,  a  petition,  praying  that  no  certifi- 
cate or  application  for  a  Tavern  License  in  the  said  St.  Roch 
Ward,  should  be  approved  or  allowed  by  the  said  Council, 
was  presented  to  the  latter  by  certain  inhabitants  of  St.  Roch, 
to  the  number  of  five  hundred  and  upwards,  who  appeared 
en  masse  before  the  Council,  for  the  purpose,  by  intimidation, 
of  coercing  the  Members  of  the  said  Council  then  present  to 
grant  the  prayer  of  tHeii  said  petition.  That  thereupon,  it 
was  ordered,  that  this  latter  petition,  together  with  the  re- 
port of  the  Police  Committee  recommending  the  confirmation 
of  Lawlor's  certificate,  should  be  taken  into  consideration 
simultaneously. 

That  on  the  same  day,  the  Council,  not  regarding  their 
duty,  absolutely  neglected  and  refused  to  deliberate  upon  the 
merits  of  Lawlor's  application,  as  they  were  enjoined  to  do 
by  the  Statute,  but,  on  the  contrary,  granted  the  prayer  of 
the  petition  of  the  inhabitants  of  St  Roch  Ward,  to  the  effect 
that  no  certificate  for  a  Tavern  License  in  that  Ward  should 
be  confirmed  by  the  Council,  and  the  Council  then  rejected 
Lawlor's  application  as  well  as  those  of  the  other  applicants 
simultaneously  and  indiscriminately,  without  any  delibera- 
tion whatever  on  the  respective  qualifications  and  fitness  of 
the  several  applicants,  and  ordered  that  the  same  should  not 
be  confirmed  ;  thereby,  without  any  legitimate  cause  or  rea- 
son, and  without  due  deliberation,  rejecting  Lawlor's  appli- 
cation, to  the  manifest  obstruction,  of  justice  and  of  the 
Statute,  and  to  the  consequent  demoralization  of  the  inhabi- 
tants of  Quebec,  to  the  injury  of  the  public  revenue,  cuid  to 
the  great  damage  and  grievance  of  the  petitioner  Lawlor. 

That  the  Council  had  granted  licenses  to  persons  residing 
in  the  other  Wards  of  Quebec,  St.  Roch  Ward  alone  excepted. 

That  the  Council  were  bound  to  grant  licenses  to  fit  and 
proper  persons  by  law  duly  qualified,  and  that  the  Council 
18» 
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could  not,  in  the  proper  discharge  of  their  duty,  refuse  to  de- 
liberate upon  and  approve  the  necessary  certificates  of  appli- 
cants to  that  effect,  except  upon  good  and  sufficient  legal 
grounds  to  be  set  forth  by  the  Council.  That  the  petition 
firom  the  inhabitants  of  St.  Roch  Ward  was  illegal,  and  re- 
pugnant to  the  provisions  of  the  Statute. 

Wherefore,  it  was  prayed  that  a  Writ  of  Mandamus,  di- 
rected  to  the  Mayor  and  Councillors  of  the  City  of  Quebec, 
should  issue,  commanding  and  firmly  enjoining  them  duly 
to  deliberate  upon  the  petitioner's  application  for  a  license 
to  keep  a  house  of  public  entertainment  in  the  St.  Roch 
Ward  of  Quebec,  and  thereupon,  after  such  due  deliberation, 
to  approve  and  grant  the  same,  unless  upon  good  and  suffi- 
cient legal  cause  to  the  contrary  to  be  set  forth  by  the 
Council,  and  to  make  such  order,  in  reference  to  the  same, 
as  might  be  in  accordance  with  justice  and  the  Statute  of 
the  Province. 

The  petitioner  made  oath  to  the  truth  of  the  facts  contained 
in  the  petition. 

Ross,  DuNBAB,  appeared  for  the  petitioner,  and  after 
having  stated  at  length  the  facts  of  the  case,  said:  The 
Municipal  Council  has,  by  the  Prov.  Stat.  14. &  15  Vic. 
Cap.  100,  Sec.  5,  been  invested  with  certain  attributions  in 
relation  to  the  confirmation  of  certificates  of  parties  applying 
for  Tavern  licenses.  That  section  enacts  :  ^^  That  no  license 
*^  shall  be  granted  to  any  person  for  keeping  an  Inn,  Tavem 

^^ or  place  of  public  entertainment  in  any  part  of 

^^  Lower  Canada,  unless  the  person  applying  for  the  same 
"  shall  produce  to  the  Revenue  Inspector  a  Certificate  signed 

"by  fifty  Municipal  Electors  of  the Ward  of  the 

"  City,  in  which  such  house  of  entertainment  is  situated, 
"  and  approved  after  due  deliberation  by  the  Municipal 
"  Council of  the  Incorporated  City within 
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•*  the  limits  of  which  such  Inn,  Tavern or  place  of 

**  public  entertainment,  is  intended  to  be  kept,  in  the  form 
*^  expressed  in  Schedule  (B)  annexed  to  this  Act,  and  signed 
"  by  the  Mayor  and  Secretary  of  such  Council." 

The  schedule  B  referred  to  is  a  certificate  to  be  signed  by 
SO  o(  the  Municipal  Electors  of  the  Waid,  to  the  effect  that 
Ihe  Applicant,  who  is  desirous  of  obtaining  the  license,  is 
personaUy  known  to  each  of  them,  that  he  is  a  British 
subject,  honest,  sober  and  of  good  repute,  and  that  he  is  a  fit 
and  proper  person  for  keeping  a  house  of  public  entertain- 
ment. (1) 

Then  follows  the  confirmation  of  the  Council  ;  ^^  The 
*^  foregoing  Certificate  having  been  this  day  submitted  to 

'^  the  Municipal  Council  of and  the  said  Council  being 

'^  duly  assembled,  and  having  deliberated  thereon,  confirm 
*'  the  said  Certificate  in  favor  ot  therein  mentioned." 

By  this  clause  no  discretionary  power  to  refuse  is  left  to 
the  Council^ — ^there  is  a  power  only  to  approve  after  mature 
deliberation.  The  Council  were  charged  with  the  duty  of 
ascertaining  if  the  requirements  of  law  had  been  complied 
with,  and  if  the  Applicant  was  a  fit  and  proper  person,  and 
if  so,  then  they  were  to  approve  his  Certificate.  This  limited 
duty  or  power  of  the  Council,  is  wholly  difierent  from  the 
extensive  powers  formerly  vested  by  the  laws  of  this 
Province,  in  fhe  Justices  of  the  Peace  who  were  sole  arbiters 
of  the  right  to  grant  or  reftise  Tavern  licenses. 

The  Council,  in  virtue  of  the  powers  conferred  on  them  by 
the  Act  of  Incorporation  (3  and  4  Vic.  Cap.  35,  S.  40,) 
referred  the  Petitioner's  application  to  the  Police  Committee, 

(1)  This  Certificftte  contains  another  aUe|[ation  which  is  to  be  added  "  If  in 
Country  parti,"  and  a  different  allegation  **  When  in  Country  partê,*^ 
The  diftinction  woald  seem  not  to  be  susceptible  of  a  difference,  but  it  does  not 
appear  that  such  other  allecatiott  is  necessary  when  within  a  City. — Ftcfe  14  and 
15  Vic.  Chap.  100,  schedule  B. 
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which  consists  of  certain  members  of  their  own  body,  and 
which  by  a  By-law  of  the  Council  have  a  general  superia* 
tendence  over  these  matters. 

The  Police  Committee  made  a  report  to  the  Council  re» 
commending  Lawlor^s  application  ;  it  then  became  the  duty 
of  the  Council  to  deliberate  thereon,  but  that  body  has  not 
done  so,  for  they  have  rejected  Lawlor's  application,  with  a 
number  of  others,  en  bloc^  without  any  attempt  at  discrimina- 
tion, and  consequently  they  cannot  have  deliberated  upon 
the  merits  of  each  particular  application. 

The  Council  have  utterly  misapprehended  the  nature  of 
the  power  conferred  upon  them,  for  they  possess  no  absolute 
power  to  reject  the  application — ^the  power  is  to  confirm  and 
approve  the  Certificate  ;  their  jurisdiction  is  limited  by  the 
Statute. 

The  6th  Section  of  the  same  act  presumes  a  case 
which  supports  Lawlor's  position,  for  it  is  thereby  provide^, 
that  if  on  tl^e  day  appointed  for  holding  a  meeting  of  a 
Municipal  Council  there  be  no  quorum  present,  any  Certifi- 
cate in  the  form  (B)  prescribed  by  the  Act,  submitted  to  such 
Council  for  confirmation  on  such  day,  may  be  confirmed  by 
the  Mayor  of  such  Municipal  Council  and  two  Justices  of 
the  Peace,  not  being  Municipal  Councillors,  and  in  case  of  a 
vacancy  in  the  office  of  Mayor,  by  any  three  Justices  of  the 
Peace,  and  it  is  provided  that  these  may  refuse  to  confirm, 
and  therefore  it  may  be  fully  implied  that  the  Council  cannot 
refuse. 

If  the  Council  can  reject,  they  can  only  do  so  by  deciding 
on  the  merits  of  each  application  separately,  and  with  due  deli- 
beration, and  when  they  have  objections  to  the  person  apply- 
ing, &c.  ;  and  the  power  ol  rejecting  cannot  be  legally^  exe^ 
cised  in  ai|y  other  way^ 
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The  Council  are  not  invested  with  the  legislative  power  to 
say  that  there  shall  be  no  Tavern  Licenses  in  St.  Roch  Ward, 
as  well  might  they  prevent  them  from  existing  throughout 
the  City  ;  they  have  no  such  extensive  power. 

The  very  title  of  the  Act  in  question  is  to  make  better  pro- 
vision for  granting  licenses  to  keepers  of  taverns and 

for  the  more  effectual  lepression  of  intemperance.  The 
people  of  Su  Roch  Ward  imagine  they  can  prevent  intempe- 
rance by  refusing  to  have  licensed  houses  ;  the  idea  is  erro- 
neous. Neither  the  Council  nor  the  people  of  St.  Roch  have 
a  right  to  enforce  such  a  conclusion,  even  were  it  wise,  it 
would  be  presumptuous,  opposed  as  it  is  to  the  will  o(  the 
Legislature. 

The  Act  was  intended  to  increase  the  revenue,  but  the  act 
of  the  Council  tends  directly  to  obstruct  and  prevent  that 
end  ;  they  oppose  their  wisdom  to  that  of  the  Legislature. 

The  Council  had  die  power  to  delegate  a  portion  of  their 
^athonty  as  to  the  examination  of  the  applications^to  a  Select 
Committee,  (1)  they  have  done  so  in  this  instance.  The  Po- 
lice Committee  has  reported  favorably  thereon  after  delibe. 
cation. 

Duval  J.:  It  is  therefore  evident  that  deliberation  was 
had  on  Lawlor's  application. 

Ross  :  Yes,  by  the  Committee,  and  they  reported  favorably, 
but  no  deliberation  w.as  had  by  the  Council  which  rejected 
the  application. 

Where  an  inferior  body  attemps  to  defeat  the  law,  and 
deprive  a  man  of  his  rights,  the  Court  will  compel  that  body  to 
act  justly  and  legally.  (2) 

n)  4^  Com.  L.  R.  p.  162. 

(2)  3  Harr.  Big.  p.  3822.  (1  Maule  &  Sel.  p.  697.  King  vs.  Caeniuurtfaen.)    . 
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If  the  Council  have  the  power  to  reject  the  application, 
they  axe  bound  to  assign  their  reasons  therefor,  in  order  that 
the  superintending  authority  may  ascertain  whether  a  reason- 
able discretion  has  been  exercised.  (1) 

'  Where  inferior  bodies  exercise  an  illegal  jurisdiction,  or 
exercise  it  improperly,  the  Court  will  interfere.  (2) 

The  only  remedy  is  by  a  Writ  of  Mandamus.  (S) 

The  Court  may  compel  enquiry,  though  not  approval.  (4) 

The  Court  is  invested  with  general  powers  to  issue  the 
Mandanuis.  {6} 

The  Corporation  possess  no  arbitraiy  power  to  refuse  un- 
oontrolled  by  this  Court 

Stuart,  Andbsw,  in  support  of  the  Petition: — The 
point  to  be  decided  is  simple.  The  Petitioner  complains  of 
the  refusal  of  the  Conseil  to  peifonn  a  duty  imposed  upon 
them  by  law  ;  therefore,  he  has  a  right  to  a  Mandamus.  The 
Council  do  not  deny  that  no  deliberation  was  had  upon 
Liawlor's  application,  and  here  we  might  rest  our  case,  as  iC 
is  clear  Lawlor  is  entitled  to  the  Writ.  Apart  from  the  point 
of  law,  the  question  really  at  issue  involves  considerations  of 
metaphysics  of  the  higheeft  order.  Every  man  has,  by  the 
natural  law,  the  right  of  buying  and  selling  what  he  pleases, 
and  the  sale  of  spirituous  liquors  forms  no  exception.  As 
society  nevertheless  found  that  the  sale  of  this  commodity 
was  liable  to  a'buse,  it  was  deemed  judicious  to  enact  that, 
while  the  natural  right  should  be  limited,  licenses  should  be 


'(1)  Dowl  fc  Ry.p- 148, King  vb.  naatmgi.(5  Barn.  &  Aid.  p.  692,  note.):— 
Grant  on  Corp.  jp.  387— note  b. 
(2)  Grant  on  Corp.  p.  226— note  u. 

Î3)  Grant  on  Corp.  p.  252^note  r. 
4)  Tapping,  on  Mand.  p.  13. 

(5)  8  Mod.  Rep.  p.  149,  King  vs.  Cambridge  :«-4  Lev.  p.  119,  Edhik  ▼!• 
(City  ofLondon  :--^lcs  p.  443. 
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given  for  the  vending  of  these  liquors,  Under  the  public 
suthority,  by  which  also  provision  could  be  made  for  the 
prevention  of  the  abuse  complained  of.  Prohibitory  Acts  are 
impassible  of  execution,  and  it  has  been  so  found  in  those 
states  where  the  traffic  of  spirituous  liquors  has  been 
abolished  by  the  Legislature.  Not  all  the  coercive  measures 
of  the  St.  Roch  people  will  prevent  the  exercise  of  this  branch 
of  business  in  an  illicit  manner.  The  sole  means  of  prevent- 
ing the  existence  of  houses  of  a  doubtful  character  is  to  allow 
certain  parties  to  be  licensed  to  retail  liquors,  and  subject 
them  to  the  control  of  the  Corporation,  and  to  domiciliaiy  visits 
from  the  proper  authorities.  The  refusal  to  grant  licenses 
will  increase  the  number  of  unlicensed  grog  shops,  whose 
occupants  will  exercise  the  natural  right  to  sell,  to  the  great 
diminution  of  the  general  revenue. 

The  power  of  doing  an  act  does  not  involve  the  right  to  do 
it  A  judge  and  a  juiy  have  the  power,  if  they  choose  to 
exercise  it,  of  giving  a  wrong  judgment,  or  finding  a  wrong 
verdict,  but  properly  speaking  they  have  no  right  to  do  so. 
The  Council  may  have  the  power  to  reject  the  application, 
but  may  commit  a  wrong  in  rejecting  it,  and  thereby  sub- 
ject the  petitioner  to  injustice.  They  may  have  the  power, 
but  they  have  not  the  right  to  refuse. 

The  petition  from  the  people  of  St.  Roch  was  illegal  in  its 
tenor  and  object  ;  not  only  was  it  subversive  of  the  provisions 
of  the  Statute,  in  asking  that  the  applications  shoi^d  be  re- 
jected simultaneously,  but  also  because  it  asked  of  the  Coun- 
<iiL  to  violate  the  law  without  reason.  The  Council  could  not 
refuse  to'confirm  the  application  without  just  cause. 

It  is  manifest  that  £N>m  the  fact  of  all  the  applications  from 
St  Roch  having  been  disposed  of  together,  it  is  quite  possible 
that,  although  there  was  a  majority  of  the  Council  in  favor 
«of  refusing  all  the  applications  en  masse^  (1)  yet  a  majority 

.Cl)  As  each  Councillor  may  have  had  objections  to  one  individoaL 
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might  have  been  in  favor  of  each  sep^r^te  appUcatiou,  This  is 
exempli^ed  in  the  case  to  be  found  in  the  9th  Vol,  of  TouUier, 
in  which  a  will  was  submitted  to  the  consideration  of  four 
fudges,  f^ach  Judge  objected  to  the  legaJiity  of  a  poirtionof 
the  will,  which  was  held  by  the  others  to  he  quite  legal, 
while  the  other  portions  'vJrhich  each  Judge  considered  legal 
was  disputed  by  some  one  or  other  of  them  ;  so  that  although 
there  were  four  points  in  the  will  objected  to,  yet  there  was 
a  majority  in  favor  of  the  legality  of  eveiy  one  of  the  four, 
each  Judge,  having  one  point  to  which  he  objected,  waa 
nevertheless  '  placed  in  the  minority  by  finding  the  other 
three  Judges  unanimously  against  him  on  that  point,  and 
yet  each  differing  in  his  own  point  from  the  other. 

If  the  Council  have  the  power  to  reject,  they  have  no  light 
to  do  so  without  assigning  a  true  and  just  cause.  The 
licenses  axe  granted  by  the  Revenue  Inspector,  the  Council 
have  merely  to  see  that  the  requirements  of  law  have  been 
complied  with» 

LioABi,  against  the  application:  The  Council  are  ior 
vested  by  the  5th  &  6th  clauses  of  the  above  cited  Act  with 
the  discretionary  power  of  confirming  or  rejecting  the  certi- 
ficate ;  by  the  5th  clause,  the  power  to  confirm  after  due 
deliberation  is  given,  and  that  implies  that  they  have  also 
the  power  to  refuse  after  due  deliberation  ;  I  am  prepared  to 
show  that  due  deliberation  was  had  upon  it  ;  the  present 
applicant  complains  that  it  has  been  referred  to  a  committee 
instead  of  being  deliberated  upon  by  the  Council,  but  I  am 
prepared  to  show  by  two  affidavits  which  I  will  npw  pro- 
duce, that  after  the  report  of  the  committee  was  laid  on  the 
Council  table,  due  deliberation  was  had  on  it,  and  a  division 
of  the  Council,  as  appears  by  the  minutes  of  the  proceedings, 
took  place  upon  it.  Then,  having  shewn  that  the  Council 
have  deliberated  upon  it^  I  maintfdn  that  the  Court  cannot 
interfere,  and  I  refer  the  Court  to  Angel  and  Amef^^   p. 


283 

656,  to  show  that  where  a  Coiporation  or  Body  is  invested 
with  a  discretionaiy  power,  the  Court  cannot  interfere  to 
compel  it  to  exercise  its  discretionary  power,  but  to  control 
it  in  its  exercise  of  that  power,  or  compel  it  to  give  a  decision 
either  one  way  or  another.  If  it  were  the  intention  of  the 
Legislature  to  invest  the  Council  merely  with  the  power  of 
checking  the  certificate,  it  would  have  caused  the  certificate 
to  be  laid  before  the  City  Clerk  for  that  purpose,  and  not 
before  the  Council,  as  the  City  Clerk  is  the  person  who  has 
charge  of  the  Books,  and  could  tell  immediately  whether  a 
person  were  a  Municipal  elector  or  not. 

The  affidavit  upon  which  the  present  application  is  found- 
ed is  not  sufficiently  clear  or  intelligible  to  authorize  the 
issuing  of  the  Mandamus  ;  there  is  nothing  positively  sworn 
to  in  it,  and  nothing  that  could  render  the  Deponent  indictable 
for  perjury  ;  I  refer  the  Court  to  Angel  and  Ames,  to 
shew  that  an  affidavit  must  be  in  positive  terms  and  in 
intelligible  language,  so  that  if  any  thing  were  sworn  to  in 
the  affidavit  contrary  to  the  fact,  the  Deponent  would  be 
indictable  for  perjury. 

Tsssuia,  U.  J.  against  the  application  : — ^If  the  Council 
916  not  invested  with  a  discretionary,  b9t  merely  with  a 
ministerial  poller,  the  result  of  the  Act  for  the  repression  of 
intemperance  would  be,  that  eveiy  persion  who  detmanded 
9  license  could  compel  the  Council  to  give  it,  and  intemper^ 
ance  instead  of  being  repi^ssed  as  the  Act  intended,  would 
foe  mostegiegiously  encouraged.  But  I  maintain  the  Council 
have  aright  to  refuse,  and  that  even  the  Mayor  and  two  justices, 
or  any  three  justices,  have  thç  same  power  ;  The  three  points 
the  present  Applicant  demands  are  :  1st,  that  the  Council  bQ 
compelled  to  delibemte.  Snd,  That  they  be  compelled  tQ 
grant  or  refuse  ;  and  Srd,  that  they  be  coiqpelled  to  assign 
their  reasons  for  their  decision.  The  fi^t  tEtlls  to  the  ground| 
inasmuch  as  it  has  been  shewn  that  the  Council  did  deli* 
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berate  ;  as  to  the  second,  the  Council  have  the  right  to 
refuse,  this  right  is  given  to  them  by  the  5th  and  6th  clauses 
of  the  Act  cited  ;  the  language  of  the  5th  clause  giving  the 
Council  the  power  to  confirm,  is  not  imperative  ;  if  it  were 
imperative,  no  Municipal  elector  would  have  the  power  of 
refusing  to  sign  the  Certificate  of  any  individual,  no  matter 
how  profligate  his  character  ;  it  is  perfectly  clear  this  is  not 
the  intention  of  the  Act  ;  the  6th  clause  clearly  gives  the 
discretionary  power  to  grant,  or  refuse.  I  refer  the  Court  to 
Angel  and  Ames,  p.  652,  Cap.  20,  sec.  4,  to  shew  that  a 
Mandamus  can  issue  to  compel  a  Body  to  exercise  its  power 
but  not  to  control  it  ;  and  to  shew  that  the  application  for  a 
Mandamus  must  shew  a  specific  and  absolute  right  ;  I  also 
refer  to  the  same  work,  pp.  10, 14  and  17,  to  shew  the  general 
powers  of  Corporations  ;  and  that  they  exercise  a  certain 
power  like  local  republics  and  governments.  If  the  Council 
are  obliged  to  assign  their  reasons  in  the  exercise  of  their 
discretionary  power,  it  must  be  shewn  that  some  specific 
law  requires  them  to  do  so,  for  I  am  unaware  of  the  existence 
of  any  law  which  requires  them  to  assign  their  reasons. 
The  Court  has  to  assign  its  reasons  for  its  decisions  ;  but 
this  duty  is  imposed  upon  it  by  the  law  establishing  the 
Court  ;  but  no  law  exists,  that  requires  the  City  Council  to 
assign  their  reason  for  granting  or  refusing  a  certificate  for 
license  :  the  evils  which  the  learned  advocates  on  the  other 
side  predict  will  result  from  the  refusal  of  the  Council  to 
grant  licenses,  will  not  occur  ;  in  Boston,  no  licenses  are 
granted,  and  no  such  evils  follow  from  it.  If  the  Council  have 
not  the  right  to  refuse,  the  greatest  injuries  will  be  entailed 
upon  the  conununity.  it  is  a  well  known  circumstance, 
that  several  persons  who  kept  houses  of  ill-fame,  have  pre. 
sented  certificates,  duly  signed  by  the  50  electors,  and  if  thei 
Council  have  not  the  right  to  refuse,  it  will  be  impossible  to 
repress  intemperance. 
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MsasDiTH,  J.  :  The  chief  question  that  we  have  to  deter^ 
mine  in  this  case  is,  as  to  whether  the  City  Council  of  Que^ 
bee  have  a  discretionary  power,  as  to  the  confirming  or  refu- 
sing to  confirm  certificates  for  Tavern  Licenses  ;  and  after 
having  given  to  this  important  question  due  consideration,  I 
am  of  opinion  that  under  the  5th  and  6th  sections  of  the  Sta^ 
tute  14  &  15  Vic.  cap.  100,  the  City  Council  are  invested 
with  a  discretionaiy  power  in  this  matter  ;  and,  that  in  the 
exercise  of  the  discretionaiy  power  so  vested  in  them,  they 
are  not  liable  to  be  controlled  by  the  Superior  Court,  or  the 
Judges  of  this  Court  in  vacation. 

In  support  of  this  opinion,  I  would  advert  particularly  to 
the  concluding  part  of  the  6th  section,  in  which  we  find  these 
words,  **  and  such  Council  may  refuse  to  confirm  any  stich 
certificate^  if  they  see  fit  so  to  do.^^ 

The  Legislature  have  not  said,  that  the  Council  may  refuse 
to  confirm  any  such  certificate,  if  the  signatures  to  it  be 
counterfeit  ;  or,  if  the  parties  who  gave  it  were  not  qualified 
so  to  do  ;  or,  if  the  facts  certified  be  untrue. 

The  words  of  the  law  are,  that  such  Council  ^^may  refuse 
to  confirm  any  such  certificate,  tf  they  see  fit  so  to  doJ*^ 

It  would,  I  think,  have  been  difficult  to  select  more  suit- 
able terms  for  the  granting  of  a  discretionary  power  than 
those  which  I  have  just  quoted  ;  and  it  is  a  well  established 
rule  of  law,  that  where  a  discretionary  power  is  granted  to 
a  Corporation  or  its  Officers,  the  Courts  of  Justice  will  not 
control  them  in  the  exercise  of  that  power.  (1) 

The  reasonableness  of  this  rule  is  illustrated  by  the  present 
case.  The  members  of  the  City  Council  are  sworn  to  dis- 
charge their  duty  according  to  ^^  the  best  of  their  judgment 

(I)  See  Angel  imd  Axnes,  p,  581,  and  the  cases  there  cited. 
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andiMlity^'^^  and  give  their  votes  in  Council  ùnâer  their  oath 
of  office.  A  majority  of  the  Council  have,  by  their  votes, 
given  under  oath,  declared  in  effect,  that  they  see  fit  to  refuse 
to  confirm  the  certificate.  That  certificate  cannot  now  be 
confirmed,  unless  a  majority  of  the  same  Council,  by  their 
votes,  under  oath,  as  already  mentioned,  declare  that  they  su 
Jit  to  do  that  which  they  have  already  declared  theg  see  fit 
not  to  do.  It  is  quite  possible,  perhaps  even  probable,  that 
some  of  the  Members  of  the  Council  may,  upon  further  con- 
sideration, change  their  opinion  as  to  the  propriety  of  attenipt- 
ing,  in  the  execution  of  the  present  law,  to  suppress  all  Ta- 
verns in  the  parish  of  St.  Roch  ;  but  the  issuing  of  a  Writ  of 
Mandamus  for  the  purpose  of  compelling  them  to  do  so. 
Would  manifestly  be  most  unreasonable.  If  the  question 
which  has  been  submitted  to  the  Council  could  be  submitted 
to  us,  we,  in  the  exercise  of  our  judgment,  mig^t  deem  it  to 
be  our  duty  to  say,  that  we  see  fit  to  confirm  the  certificate 
of  the  applicant  ;  but  it  does  not  therefore  follow  that  we 
ought  to  attempt  to  compel  the  City  Council,  in  the  exercise 
of  their  judgment,  and  upon  their  oath,  to  say  that  they  see 
fit  to  confirm  a  certificate  \;^hich^  according  to  their  judg- 
ment, ought  not  to  be  confirmed. 

In  order  to  shew  to  what  extent  a  public  functionary, 
invested  with  a  discretionary  power,  is  tree  from  contiol  in 
the  exercise  of  that  power,  I  will  refer  to  the  ruling  of  the 
Judges  in  England  in  cases  in  which  the  Commissioners  for 
Bankrupts  had  refused  to  sign  the  bankrupt's  certificate,  sM 
read  the  following  passage  from  Lord  Henley's  Digest  of 
the  Bankrupt  Law,  p.  399  : — ^^  The  discretion  of  the  Com- 
missioners in  refusing  their  signatures  to  the  Bankrupt's 
certificate,  was  ihost  elaborately  discussed  in  the  case 
Ex  parte.  King,  7  Vesey  417,  by  Lord  Eldon,  in  which,  and 
upbii  subsequent  applications  by  the  same  bankrupt,  (1$ 
Vesey,   181;    15  Vesey,  126,)  it  was  determined,  inac- 
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cor3ance  with  previoQs  dida^  that  the  judgment  ot  the  Com- 
missioners is  not  liable  to  the  control  of  the  Lord  Chancellor  ; 
that  they  MnnOt  honestly  refuse  their  signatures  unless, 
imder  the  sanction  of  the  oath  which  they  have  taken,  they 
are  satisfied  that  they  ought  not  to  sign;  that  the  Lord 
Chancelior  may  recommend  them  to  review  their  judgment  ; 
but  having  reviewed  all  the  circumstances  of  the  case,  he 
cannot,  either  by  order  or  intimation,  tell  them,  having  taken 
that  oath,  that  they  are  to  act  in  any  manner  that  is  not  con- 
sistent with  their  own  conscientious  judgment.  The  peti- 
tioner in  this  case  afterwards  applied  to  the  Court  of  King's 
Bench  for  a  Mandamus  to  the  Commissioners  to  certify,  which 
was  refused.*'  I  will  also  refer  to  Deacon  en  Bankruptcy  ; 
vol.  1,  p.  573,  and  to  Greenleaf  aa  Ev.^  Nos.  73  and  43L  (2) 

Having  expressed  my  opinion  upon  the  principal  questions 
in  this  cause,  namely,  as  to  the  discretionaiy  power  of  the 
Council,  and  as  to  our  authority  to  control  them  in  the 
e^tercise  of  that  powef,  I  shall  now  attend  to  the  objections 
which  were  urged  against  the  form  of  piotiëéBing  adopted 
by  the  Council,  when  they  determined  upon  the  application 
in  question.  It  was  contended,  that  at  least  there  ought  to 
have  been  due  deliberation  on  the  part  of  the  Council  before 
they  refused  to  confirm  the  certificate  of  the  applicant  ;  and 
that  there  could  not  have  been  such  deliberation  on  each 
certificate,  as  all  the  applications  from  persons  resident  in 
the  St.  Roch  Ward  were  rejected  collectively.  In  answer 
to  this  objection,  I  would  observe  that  it  was  not  illegal  to 
vote  at  one  and  the  same  time  upon  all  the  applications 
which  were  liable  to  the  same  objection;  that  objection 
being,  of  itself^  deemed  insuperable  by  a  majority  of  the 
members  of  the  Council.  Had  each  application  from  St. 
Roch  been  determined  by  a  sepamte  vote,  the  result  would 

(2)  Tapping;  on  Mandamus,  p.  13. 

4  Ad,  and  £1  p.  237,  (jndgment  of  WiUiiitDB  J.)  Seine's  l(iéi  Prit»,  p.  1104. 

1  Maole  and  Selwyn,  195. 
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doubtless  have  been  the  same  ;  and  npon  a  mere  matter  of 
form  we  ought  not  to  aUempt  to  dictate  to  the  Council. 

For  these  reasons,  I  am  of  opinion  that  the  Writ  of  Man- 
damus prayed  for  must  be  refused. 

DuYAL,  J  : — ^The  application  for  a  Mandamus  is  made  to 
the  judges  of  the  Superior  Court,  as  the  peculiar  Superinten- 
dent ofall  inferior  jurisdictions  and  authorities,  to  compel  the 
performance  of  a  public  duty  imposed  upon  the  Mayor  and 
Councillors  of  the  City  of  Quebec,  by  a  provincial  statute. 

It  must  be  borne  in  mind  that  we  do  not  sit  as  a  Court  of 
appellate  jurisdiction,  to  revise  the  decision  of  the  Mayor  and 
Councillors,  and  bound  to  set  aside  that  decision,  should  it 
not  coincide  with  our  own  views  on  the  subject — ^with  the 
bien  jugée  we  have  nothing  to  do— at  present,  it  is  altogether 
a  question  of  jurisdiction — are  the  Mayor  and  Councillors 
invested  by  law  with  a  discretionary  power  in  the  matter, 
and,  if  they  are,  have  we  any  right  to  interfere,  and  to 
control  them  fii  the  exercise  of  that  discretionary  power  i 

The  authority  of  the  Mayor  and  Councillors  is  given  to 
them  by  the  14th  and  15th  Vict.  Ch.  100,  sees.  5  and  6. 
But  before  adverting  more  particularly  to  the  power  conferred 
by  this  statute,  it  is  proper  to  see  what  power  was  previous- 
ly vested,  both  in  Ekigland  and  in  Lower  Canada,  in  Justices 
of  the  Peace  to  whom  application  for  Tavern  licenses  were 
made. 

In  a  case  referred  to  in  Petersdorff  ybo.  Mandamus,  p.  471, 
the  following  was  the  language  used  in  pronouncing  the 
judgment  of  the  Court.  *^  It  has  been  truly  said,  that  the 
power  of  licensing  public  houses  is  so  absolutely  in  the  dis- 
cretion of  the  Justices  of  the  Peace,  that  the  Court  will  never 
award  a  Mandamus  for  the  licensing  of  a  public  house.'' 
In  the  1st  Vol  of  Dickinson,  Justice  of  the  Peace,  p.  26^  a 
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work  certainly  of  authority  on  such  a  question  as  the  present, 
we  find  reported  the  words  used  by  Lord  Mansfield  :  ^^  This 
Court  has  no  power  or  claim  to  review  the  reasons  of  Justices 
of  the  Peace,  upon  which  they  form  their  judgments  in 
granting  licenses,  by  way  of  appeal  from  them,  or  overroling 
the  discretion  intrusted  to  them."  In  Archbold's  practice  of 
the  Crown  office,  it  is  laid  down  as  a  general  rule,  that, 
where  a  discretionary  power  is  given  to  Justices  by  statute, 
the  Court  of  Queen's  Bench  will  not  interfere  by  Mandamus 
to  oblige  them  to  exercise  that  discretion  in  any  particular 
AVay,  or  to  review  the  manner  in  which  they  have  exercised 
it.  In  a  comparatively  late  case,  14  East,  S97,  Lord  Ellen- 
borough,  in  granting  a  Mandamus,  said  :  ^'  We  do  not, 
however,  by  granting  the  Writ,  at  all  interfere  with  the 
exercise  of  that  discretion  which  the  Legislature  meant  to 
confide  to  the  Justices  in  Sessions  ;  we  only  say  that  they 
have  a  discretion  to  exercise,  and  that  they  must  hear  the 
application  ;  but,  having  heard  it,  it  rests  entirely  with  them 
to  act  upon  it  as  they  think  fit."  It  is  needless]  to  refer  to 
other  decisions — ^the  latest  will  be  found  to  confirm  the 
principle  above  laid  down.  In  this  Countiy,  the  late  Chief 
Justice  Sewell,  presiding  in  the  Court  of  King's  Bench  for 
the  District  of  Quebec,  acted  on  the  same  principle  of  law, 
and  refiised  to  interfere  by  Mandamus. 

Now,  we  are  to  inquire  if  the  same  discretionary  power 
is  vested  in  the  Mayor  and  Councillors  ?  It  would,  indeed, 
be  strange  to  find  the  Legislature  refusing  to  this  body  pro- 
perly called  a  **  local  legislature,"  that  discretionary  power 
in  the  arrangement  of  its  local  affairs,  which  has  always  be- 
fore been  granted  to  Magistrates  appointed  by  the  Crown. 
There  is,  however,  no  room  for  doubt  ;  for  the  6th  clause  of 
the  14  &  15  Vict.  c.  100,  gives  the  power  in  express  terms. 
In  my  opinion,  the  6th  clause,  rightly  interpreted,  is  equally 
conclusive  on  this  point.  The  legislative  power  of  the  Cor- 
19 
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poration  over  this  snbject  has  been  delegated  to  it  for  the 
good  of  the  City  ;  if  that  power  is  not  exercised  with  sonnd 
discretion,  the  remedy  must  be  found  in  the  exercise  of  the 
elective  franchise  of  the  citiasens. 

In  the  present  instance,  we  find  the  Corporation  had  ap- 
pointed a  Committee  to  report  on  the  subject — ^the  Conmiittee 
made  a  report  ;  a  number  of  citizens  presented  a  petition, 
and  then  the  whole  was  taken  into  consideration,  when  it 
was  decided  that  no  Tavern  License  ought  to  be  granted  for 
a  particular  ward  :  as  the  petitioners  wished  to  keep  no  ta- 
vern in  this  ward,  the  Council  had  not  to  inquire  into  the 
particular  fitness  or  qualification  of  the  Applicant  as  a  tavern- 
keeper  ;  he  was  told  there  would  be  no  tavern  allowed  in 
the  ward. 

It  has  been  argued  that  if  the  Mayor  and  Councillors  have 
the  power  to  reject  a  certificate  for  a  Tavern  License  in  any 
one  ward  of  the  City,  they  have  a  right  to  prevent  any  tavern 
being  opened  in  the  City.  The  latter,  in  my  opinion,  is  not 
a  necessary  consequence.  But  as,  in  this  case,  the  question 
does  not  arise,  I  pronounce  no  opinion.  When  such  a  power 
is  exercised,  it  will  be  the  duty  of  the  Judges  to  determine 
'  whether  the  power  has  or  has  not  been  granted,  and  to  take 
care  that  no  municipal  body  legislates  for  any  part  of  this 
District,  under  the  specious  pretext  of  carrying  into  execution 
a  law  of  the. land. 

Before  I  close  my  observations,  I  will  advert  to  a  very 
strange  notion  entertained  by  some  persons,  and  that  is,  that 
the  party  making  the  application  is  entided  to  the  Writ  at 
this  stage  of  the  proceedings,  whatever  may  be  our  opinion 
hereafter.  This  opinion  is  without  any  foundation  in  law. 
In  England,  the  Court,  in  the  first  instance,  grants  a  Rule, 
calling  upon  the  party  to  shew  cause  why  a  Mandamus 
should  not  issue.  If  the  party  thus  called  upon,  can  shew 
good  cause,  it  is  needless  to  say,  the  Writ  is  refused  (1)  ;  even 

(1)  Tapping  on  Mandamus,  p  15. 
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on  an  application  for  a  Habeas  Corpus,  when  the  subject  has 
been  deprived  of  his  liberty,  the  Writ  is  refased,  if  the  Judge 
is  of  opinion  that  the  party  applying  ought  not  to  be  dis- 
charged from  custody  or  admitted  to  bail.  Our  own  Provin- 
cial Statute,  12  V.  c.  41,  does  not  make  it  imperative  on  the 
Judge  to  order  the  Writ  to  issue  in  the  first  instance. 

We  must  therefore  refuse  the  Writ.  But  I  wish  it  to  be  dis- 
tinctly understood,  that  our  decision  is  confined  to  the  case 
now  before  us,  in  which,  in  the  exercise  of  a  discretionary 
power,  the  Mayor  and  Councillors  have  decided  there  ought 
to  be  no  Tavern  in  a  particular  part  of  the  City.  We  pro- 
nounce no  opinion  on  the  right  of  the  Mayor  and  Councillors 
to  decide  that  there  shall  be  no  Tavern  within  the  limits  of 
the  City,  nor  are  we  called  upon  to  express  any  opinioD  on 
the  wisdom  or  expediency  of  the  resolution  adopted  by  the 
Council. 

The  Judges,  &c.  : — ^The  said  Judges  considering  that,  by 
law,  the  Mayor  and  Councillors  of  the  City  of  Quebec  are 
invested  with  the  power  of  confirming  or  rejecting,  as  in 
their  discretion  they  may  deem  fit,  certificates  obtained  for 
the  purpose  of  procuring  a  license  to  keep  a  house  of  public 
entertainment  ;  and  considering  further  that  the  Judges  of 
the  Superior  Court  have  no  power  to  review  the  reasons 
upon  which  the  Mayor  and  Councillors  have  formed  their 
judgment  in  granting  or  rejecting  any  such  certificate,  and 
cannot  control  the  said  Mayor  and  Councillors  in  the 
exercise  of  the  discretionary  power  vested  in  them  by  law 
to  this  effect,  do  reject  the  application  of  the  said  Patrick 
Lawlor  for  a  Writ  of  Mandamus. 

Ross,  Dunbar,  for  Petitioner. 

Stuabt,  a..  Counsel. 

L£oARÉ,  for  Mayor  and  Councillors. 

TcssiER,  Counsel. 
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COUR  SUPERIEURE.— QUEBEC. 

Présents  :  BowBir,  Juge-en-Cbef^  et  Dizvai.,  Juge. 

No.  822  )  Ex  parte  : — 

de       >  GuAY  ; 

1852.     )  Requérant  pour  Certiorari. 


Jagé,  que  le  décret  canoniane  de  Sa 
Grftce  rArchevôque  de  Québec,  éri- 
eeant  nne  paroisse,  n'est  pas  une  procé- 
dure civile  qui  puisse  être  révisée  par 
la  Cour  Supérieure  au  moyen  d'un 
Writ  de  Ckrtiorairi  :  Que  ce  n'est 
qu'une  procédure  purement  ecclésias- 
tique, hors  de  la  jurisdiction  de  cette 
Cour,  tant  qu'il  n'y  a  point  de  procé- 
dures pour  obtenir  la  ratification  civile 
de  tel  décret. 


HeM,  that  the  ecclesiastical  decree 
of  Hife  Grace  the  Archbishop  of  Quebec, 
for  the  erection  of  a  parish,  is  not  a  civil 
proceeding  subject  to  the  revision  of  the 
Superior  Court  by  means  of  a  Writ  of 
Certiorari:  That  such  proceeding  is 
purely  ecclesiastical,  without  the  juris* 
diction  of  the  Superior  Court,  so  long  as 
no  proceedings  are  had  for  the  purpose 
of  obtaining  a  ratification  of  such 
decree  by  w  civil  authorities. 


Jugement  rendu  le  7  Avril,  185$. 


Sa  Grâce,  l'Archevêque  Catholique  de  Québec,  sur  re- 
quête de  certains  firancs-tenanciers  de  la  paroisse  de  la 
Pointe  Levy,  avait,  par  décret  canonique,  en  date  du  3 
Novembre,  1851,  ordonné  le  démembrement  de  cette  pa- 
roisse, et  la  formation  d'une  nouvelle  division  sous  Pinvoca- 
tion  de  Notre  Dame  de  la  Victoire,  nonobstant  Popposition 
d'une  autrepartie  des  dits  francs-tenanciers.  Ces  derniers^ 
se  croyant  lézés  par  ce  décret  canonique,  s'adressèrent,  pax 
l'entremise  du  requérant,  F,  M.  Guay,  à  la  Cour  Supérieure 
pour  demander  l'émanation  d'un  Writ  de  Certiorari^  en- 
joignant à  Sa  Grâce,  l'Archevêque  Catholique  de  Québec, 
de  transmettre  devant  la  dite  Cour  le  décret  canonique,  ainsi 
que  tous  les  ordres  et  mandements,  faits  et  donnés  par  Sa 
Grâce,  et  aussi  les  requêtes,  contre-requêtes,  et  oppositions 
ayant  rapport  à  la  subdivision  de  la  paroisse  St.  Joseph  de 
la  Pointe  Levy,  et  à  la  formation  et  érection  d'une  nouvelle 
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l^aroisse,  sous  le  nom  de  Notre  Dame  de  la  Victoiie.    Les 
opposants  par  leur  contre-requête  avaient  allégué  : 

1.  Que  la  minorité  des  firancs-tenanciers  de  la  paroisse 
«le  la  Pointe  Levy  avait  demandé  ce  démembrement,  et  que 
la  majorité  s'y  était  opposée  par  contre-requête  à  Sa  Grâce. 

2.  Que  le  lieu  choisi  pour  la  nouvelle  église  n'était  pas 
centraL 

3.  Que  la  paroisse  de  St  Joseph  de  la  Pointe  Levy  était 
alors  endettée  de  £40a 

4.  Que  la  requête,  demandant  le  démembrement,  portait 
au  delà  de  80  signatures  de  personnes  non  firancs-tenanciers. 

5.  Que  la  requête,  demandant  le  démembrement,  (les 
«ignatures  illégales  rejetées,)  ne  portait  que  275  signaturesp 
tandis  que  la  contre-requête  en  comptait  450. 

Faisant  droit  sur  les  prétentions  respectives  des  parties, 
Sa  Grâce,  l'Archevêque  Catholique  de  Québec,  le  13 
Novembre,  1851,  rendit  son  décret  canonique  d'érection, 
dont  suivent  les  considérants  : 

Considérant  ;  L  ^*  Qu'il  ne  serait  pas  juste  que  la  ma« 
jorité  des  firancs-tenanciers  d'une  paroisse,  par  la  raison 
seule  qu'elle  est  la  majorité,  eût  le  droit  d'empêcher  le  dé- 
membrement de  telle  paroisse,  surtout  quand  tel  démembre- 
ment est  réclamé  par  une  impérieuse  nécessité.    * 

2.  ^  Qu'à  la  vérité  le  nombre  des  firancs-tenanciers  de  la 
dite  paroisse  de  St  Joseph  de  la  Pointe  Levy  qui  s'opposent 
à  l'érection  de  la  paroisse  demandée,  étant  de  423,  et  plus 
grand  de  67  que  celui  des  firancs-tenanciers  de  la  dite 
paroisse  de  St.  Joseph  de  la  Pointe  Levy  qui,  au  nombre  de 
356,  ont  demandé  la  dite  érection,  mais  que,  dans  les 
limites  de  la  paroisse  demandée,  les  firancs-tenanciers,  au 
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nombre  ci-dessus  cité  de  356  qui  ont  demandé  la  dite  érection^ 
ont  sur  ceux  qui  s'y  opposent  une  majorité  de  197,  laquelle 
majorité  est  formée  de  gens  qui  doivent  être  considérés 
comme  étant  plus  directement  intéressés  dans  la  dite  érection. 

5.  '^  Que  s'il  est  admis  que  l'Église  maintenant  en 
construction  dans  la  paroisse  demandée  ne  se  trouve  pas  dans 
le  vrai  centre  de  la  dite  paroisse,  elle  est  néanmoins  placée 
à  l'endroit  considéré  comme  le  plus  à  la  convenance  de  la 
majorité  de  la  population  appelée  à  la  fréquenter,  non 
seulement  pour  le  présent,  mais  encore  et  surtout  pour 
l'avenir,  ainsi  que  l'avait  compris  l'autorité  ecclésiastique, 
lorsqu'elle  décida  que  la  dite  Eglise  serait  construite  sur 
l'emplacement  où  elle  vient  d'être  élevée. 

4.  **  Que  ce  qui  restera  de  la  dite  paroisse  de  St.  Joseph 
de  la  Pointe  Levy  sera  à  la  vérité  de  peu  d'étendue,  du 
moins  en  front,  si  elle  est  démembrée  ainsi  qu'on  le  demande  ; 
mais  que  la  dite  paroisse  ne  laissera  pas  que  d'avoir  une 
population  plus  que  suffisante  pour  occuper  un  prêtre  ;  que 
cette  population  qui,  depuis  quelques  années,  s'est  grande- 
ment augmentée  par  l'affluence  d'étrangers  attirés  par  le 
conmierce  de  bois  qui  s'y  fait  sur  une  grande  échelle^  ne 
peut  que  s'accroître  encore  rapidement  dans  un  temps  peu 
éloigné  ;  que,  malgré  son  peu  d'étendue,  la  dite  paroisse 
n'en  sera  pas  moins  capable  de  procurer  une  existence 
honorable  à  son  curé,  attendu  que  celui-ci  aura,  outre  sa 
dîme,  la  jouissance  d'une  terre,  dont  la  concession  d'une 
partie  comparativement  très-minime  lui  assure  déjà  une 
rente  annuelle  de  cent  livres  courant,  ce  qui  le  mettra  dans 
une  condition  plus  favorable  que  les  prêtres  qui  seront 
chargés  du  soin  de  la  nouvelle  paroisse,  qui,  avec  une 
population  de  plus  du  double,  n'auront  cependant  de 
ressource  certaine  que  dans  la  dîme. 

6.  "  Que  la  dite  paroisse  de  St.  Joseph  de  la  Pointe  Levy 
n'est  point  endettée  pour  la  construction  de  l'Eglise  paroissiale 
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et  dtt  Presbytère  du  lieu,  ainsi  que  la  dite  opposition  veut 
l'insinuer,  mais  que  la  Fabrique  de  la  dite  paroisse  reste 
seule  responsable  des  dettes  contractées  pour  la  construction 
des  dits  édifices,  sans  que  l'on  puisse  forcer  en  aucune 
manière  les  paroissiens  à  se  taxer  pour  le  paiement  des  dites 
dettes  ;  qu'il  est  d'ailleurs  prouvé  que  les  sommes  dues  à 
la  dite  Fabrique  au  1er  Octobre,  1851,  et  qui  ne  tarderont 
pas  à  être  recouvrées,  sont  plus  que  sufSsantes  pour  acquitter 
les  dites  dettes  dont  le  montant  n'excède  pas  la  somme  de 
£400  courant. 

^^  En  conséquence,  nous  avons  démembré  et  démembrons 
de  la  dite  patoisse  de  St.  Joseph  de  la  Pointe  Levy,  &c.,  &c." 

Les  griefs  du  Requérant,  quant  à  ce  décret,  étaient  : 

1.  '*  Que  les  Opposants  n'avaient  pas  été  admis  à  prouver 
les  allégués  de  leur  contre-requête." 

2.  ^^  Que  Sa  Giâce  s'en  était  rapporté  uniquement  au 
procès-verbal  de  son  subdélégué." 

8,  "  Que,  nonobstant,  la  majorité  se  trouvait  encore  du 
côté  des  Opposants,  ainsi  que  constaté  par  le  dit  décret." 

4.  ^'  Que  la  fabrique  était  endettée  au  delà  de  £400 
courant." 

C'est  appuyé  de  ces  griefs,  que  le  Requérant  demandait  à 
la  Cour  Supérieure  un  Writ  de  Certiorari^  afin  d'y  plaider 
l'illégalité,  {prétenduey)  du  décret  canonique  en  question. 

Sur  cette  demande,  qui  fut  opposée  de  la  part  de  Sa 
Grâce  l'Archevêque,  et  des  intéressés  à  la  formation  de  la 
nouvelle  paroisse,  la  question  débattue  fut  de  savoir  si  la 
procédure  de  l'autorité  ecclésiastique,  procédant  à  l'érection 
canonique  d'une  paroisse,  n'était  pas  une  procédure  pure- 
ment ecclésiastique  et  non  civile,  et  par  conséquent  en  dehors 
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de  la  jurisdiction  des  tribunaux  civils,  ou  si  au  contraire  ce 
n'était  pas  l'exercice  d'un  pouvoir  quoH  judiciaire,  sujet  à  la 
révision  de  la  Cour  Supérieure,  au  moyen  du  Writ  de  Certich 
tari. 

Chabot,  pour  Sa  Grâce,  L'Archevêque,  dif  :  L'érection 
canonique  d'une  paroisse  ou  cure  est  purement  ecclésias- 
tique. L'évêque  seul  a  droit  d'ériger  des  cures.  C'était  le 
droit  de  la  France  avant  1663  (1).  Mais  pour  donner  l'effet 
civil  à  l'érection  canonique  d'une  paroisse,  il  fallait  le  con- 
sentement du  Souverain.  Jusqu'à  l'Edit  des  Mains-Mortes 
(1749),  ce  consentement  tacite  du  Souverain  suffisait,  mais 
depuis  U  fallait  des  patentes.  En  Canada,  on  a  suivi  ce  qui 
se  pratiquait  en  France.  L'évêque  a  toujours,  depuis  la  pre- 
mière enfance  de  la  colonie,  exercé  le  droit  d'ériger  des  pa- 
roisses. L'arrêt  du  Roi  dQ  France  du  3  Mars,  1722,  (2) 
n'érige  pas  les  paroisses,  mais  les  suppose  existantes,  et  ne 
fait  que  définir  les  limites  d'icelles.  L'évêque  seul  avait 
érigé  ces  paroisses  et  cures,  et  elles  étaient  reconnues  par  le 
gouvernement.  Ainsi,  dans  les  lettres  patentes  de  Juin, 
1702,  (3)  portant  confirmation  de  l'union  de  la  cure  de  Ville- 
marie  et  de  celles  de  l'Isle  de  Montréal  et  de  la  Côte  de  St.  Sul- 
pice  au  Séminaire  de  Montréal,  le  Roi  reconnaît  que  l'évêque 
de  Québec  avait  érigé  en  cure  et  uni  au  dit  S^ninaire  l'église 
paroissiale  du  dit  lieu,  et  que  l'évêque  avait  uni  au  dit  Sé- 
minaire quatre  autres  cures,  et  le  Roi  confirme  cette  union, 
l'édit  de  Mai,  1679,  (4)  et  l'arrêt  du  12  Juillet,  1707,  (6) 
au  sujet  des  dimes,  parlent  des  curés  et  supposent  des  cures 
existantes.  Dès  1675,  le  Conseil  Supérieur  de  Québec,  qui 
avait  les  pouvoirs  d'un  parlement,  par  arrêt  du  18  Mars,  (6) 


(n  Héricovrt,  p.  634  :— 4  Code  des  Curés,  pp.  447,  474  et  475  :"-OnIonD&Dce 
d'Orléans  : — Ordonnance  de  Blois: — ^£dit  de  Mâun* 

(2)  1  Ed.  Oi^  p.  403. 

(3)  1  Ed.  Ord.  p.  304, 

(4)  1  Ed.  Ord.  p.  243. 

(5)  1  Ed.  Ord.  p.  314. 
<6)  2  Ed.  Old.  p.  143. 
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coûdamne  les  marguilliers  de  l'église  paroissiale  de  Québec 
à  rendre  certains  honneurs  aux  officiers  du  gouvernement  ; 
et  le  82  du  même  mois  (1)  le  dit  arrêt  est  étendu  à  toutes 
tes  autres  paroisses  du  pays.  Le  18  Novembre,  1705,  Arrêt 
du  même  Conseil  Supérieur  contre  les  curés  de  l'Ange  Gar- 
dien et  Beauport,  leur  faisant  défense,  et  à  tous  les  autres 
curés  du  pays,  d'exiger  plus  que  lej26e  minot  de  tous  grains 
pour  dtmes.  (2)  L'arrêt  du  même  Conseil  de  1709  au  sujet 
des  honneurs  des  seigneurs  dans  les  Eglises  (8)  reconnaît 
l'existence  de  paroisses.  L'on  trouve  encore  un  grand 
nombre  de  jugements  et  ordonnances  des  Intendants  pour  la 
construction  et  réparation  des  églises,  presbytères  et 
sacristies  avant  1722.  Ce  qui  fait  voir  évidemment,  que  les 
paroisses  et  cures  érigées  par  l'évêque  seul  étaient  recon- 
nues par  le  Gouvernement,  de  la  même  manière  qu'elles 
étaient  reconnues  en  France  avant  l'Edit  des  mains  mortes* 
Depuis  la  cession  du  pays  à  l'Angleterre,  l'évêque  a 
continué  à  ériger  seul  les  cures  et  paroisses  en  Canada. 
Cette  érection  est  valide  pour  toutes  les  fins  ecclésiastiques, 
et  l'autorité  civile  n'intervient  que  quand  on  veut  donner  à 
ces  paroisses  et  cures  les  effets  civils  ;  le  droit  de  l'évêque  est 
reconnu  par  l'Ordonnance  du  Gouverneur  et  Conseil,  3  l-ème 
Geo.  III,  Ch.  6,  en  statuant  que  quand  il  sera  expédient  de 
former  des  paroisses,  la  même  forme  de  procédés  usitée 
avant  1760  sera  suivie,  et  que  l'évêque  ou  surintendant  des 
Eglises  Romaines  aura  et  recevra  les  droits  de  l'évêque  du 
Canada,  avant  la  même  époque  (1760.)  L'évêque  a  donc 
continué  depuis  1760  à  ériger  des  paroisses  comme  il  le 
faisait  avant.  La  Législature  du  Bas  Canada  a  reconnu  ce 
pouvoir  de  l'évêque  d'ériger  des  paroisses  et  cures,  puisque 
par  le  statut  de  la  lèie  Guill.  lY,  Ch.  51,  elle  déclare  que  les 
autorités  ecclésiastiques  seules  ont  érigé  des  paioisses  depuis 
l'arrêt  de  1722,  et  elle  pourvoit  à  la  nomination  de  commis- 

<l)2Ed.etOrd.p.  145. 
<2)  2£d.etOTd.  p.  182. 
<3)  2£d.etOrd.  p.  182. 
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saires,  non  pour  ériger  de  nouveau  ces  paioisaeS)  mais 
seulement  pour  en  constater  les  limites  pour  les  fins  et  efiets 
civils.  Ce  pouvoir  de  Pévêque  d'ériger  des  cures  est 
encore  reconnu  par  l'ordonnance  du  Conseil  Spécial,  2  Vict; 
C.  29,  (actuellement  en  force)  qui  déclare  que  dans  Pérection 
des  paroisses  il  sera  procédé  par  les  autorités  ecclé- 
siastiques (les  évoques)  suivant  les  lois  ecclésiastiques  et 
les  usages  du  Diocèse  jusqu'au  décret  définitif  d'érection 
canonique,  et  ensuite  pourvoit  à  la  manière  de  faire  recon- 
naître ce  décret  canonique  pour  les  effets  civils.  Dans  le 
cas  actuel,  l'Archevêque  de  Québec  a  émané  son  décret 
canonique  érigeant  une  nouvelle  paroisse.  Ce  procédé  est 
purement  ecclésiastique,  et  cette  cour  ne  peut  intervenir. 
Si  les  iniéressëa  demandent  la  confirmation  de  ce  décret 
canonique  pour  lui  donner  les  effets  civils,  comme  la  loi  le 
leur  permet,  alors,  et  alors  seulement^  les  autorités  civiles 
pourront  intervenir,  non  pas  cette  cour,  mais  le  tribunal 
des  commissaires  nonmiés  en  vertu  de  l'ordonnance  du 
Conseil  Spécial. 

Le  Requérant  en  cette  cause  doit  être  débouté  de 
son  application,  vu  que  le  décret  canonique  dont  il  se  plaint 
est  purement  ecclésiastique.  D'ailleurs,  le  Requérant  qui 
demande  un  Writ  de  Certiorari  ne  fait  pas  voir  qu'il  ait  été 
privé  d'aucuns  droits  civils  ou  qu'il  ait  été  condanmé  à  payer 
quelque  chose  ;  en  un  mot,  il  ne  fait  pas  voir  que  dans 
l'émanation  du  décret  canonique  de  l'Archevêque  il  y  a 
quelque  procédé  ou  chose  judiciaire,  ce  qui  est  nécessaire 
pour  obtenir  ce  Writ  (1). 

Lemieux,  plaida  pour  les  paroissiens  demandant  la  nou- 
velle paroisse. 


(1)  5  Petendorff;  pp.  149-150:—!  Peacon'a  Crixn.  Law,  p.  208. 
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Le  jugement  est  motivé  comme  suit  : 

^^  Considérant  qu'aucunes  procédures  n'ont  été 

prises,  suivant  la  loi,  pour  la  ratification  civile  du  décret 
canonique  de  Sa  Grâce  l'Archevêque  Catholique  de  Québec, 
la  Cour  refuse  le  Writ  de  Certiarari.^^ 

Bo6s£,  pour  Guay. 

Chabot  et  Dslaorays,  pour  l'Archevêque. 

Gauthier  et  LsMisxnc,  pour  les  paroissiens. 

SUPERIOR  COURT.— QUEBEC. 

Before  BowxN,  Chief  Justice,  and  Duyal,  Justice. 

No.  201  (  Germain, • J^eUant. 

of       <                                    and 
1852.     (  Yeziica,.... Respondent. 


The  omiwion  by  an  Appellant  to 
annex  copy  of  an  appeal  bond,  certi- 
fied by  the  officer  in  whose  custody  it 
is  kept  of  record,  to  his  original  petition 
io  appeal,  in  eomnliance  with  the  pro- 
visions of  the  12th  Vic.  Cap.  38,  Sec. 
ft5,  is  fatal.  The  Court  will  net  per- 
mit such  Appellant  to  supply  the  defi- 
ciency by  uing  a  copy  of  the  nail  bond. 


L'Omission  par  qb  Appelant  d'an- 
nexer copie  du  cautionnement  en  appel, 
certifié  par  l'officier  en  la  garde  duquel 
U  est  demeuré,  à  la  requête  originale  en 
appel,  en  conformité  aux  dispositions 
delà  12  Vie,  cap.  38,  sec.  55,  est  fatale. 
La  cour  ne  permettra  pas  aue  l 'Appelant 
en  pareil  cas  supplée  telle  omission  en 
produisant  une  copie  du  cautionnement. 


Judgment  Tendered  the  1st  of  March,  1852. 


This  was  an  appeal  from  the  Circuit  Court  of  the  Portneuf 
Circuit.  The  bail  bond  given  by  the  Appellant  was  so  given 
before  a  Judge  of  the  Superior  Court.  The  petition  in  appeal 
was  filed  by  the  Appellant  without  any  copy  of  the  bail  bond 
certified  by  the  Prothonotary  in  whose  office  it  had  been 
deposited  being  annexed  thereto.  Upon  the  petition  being 
so  filed,  the  Respondent  moved  ^^  that  all  right  and  claim  of 
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the  said  Appellant  founded  upon  the  appeal  in  this  catne 
instituted,  be  declared  forfeited,  and  thereupon  the  said 
appeal  hence  dismissed  &c.,  &c.  Because  no  true  copy  of 
other  copy  whatsoever  of  the  appeal  bond  given  by  the  said 
Appellant,  certified  as  such  by  the  Prothonotaiy  of  thid 
Court,  in  whose  office  it  hath  or  ought  to  have  been  deposited^ 
or  certified  by  any  person  whatsoever,  was  or  hath  ever  been 
annexed  to  the  original  petition  in  appeal  presented  to  this 
Honorable  Court  and  in  this  cause  filed." 

At  the  hearing  upon  this  motion,  the  Judicature  Act  12th 
Vic.  Cap.  38,  Sec.  55,  was  referred  to  by  the  Respondent| 
and  it  was  contended  that  the  omission  by  the  Appellant  to 
annex  a  copy  of  the  appeal  bond  to  his  original  petition  in 
appeal,  in  compliance  with  the  terms  of  the  concluding 
proviso  of  the  section  referred  to,  was  fatal  to  his  right  of 
appeal. 

It  was  urged  by  the  Appellant  that  the  bail  bond  having 
been  given  before  a  Judge  of  the  Superior  Court,  and  deposited 
with  the  Prothonotary  of  that  Court,  the  original  bond  in 
appeal  formed  part  of  the  record,  and  that  the  omission  on 
the  part  of  the  Appellant  to  annex  copy  of  the  appeal  bond 
could  not  be  fatal  to  his  rights.  He  oiSered  to  supply  the 
deficiency  and  to  furnish  the  requisite  copy,  and  moved  the 
Court  to  that  efiect. 

Duval,  Justice  : — ^The  proviso  in  the  55th  sec.  of  the  12th 
Victoriee  is  imperative  upon  Appellants  to  this  Court  firom 
Judgments  rendered  in  the  Circuit  Court  for  Lower  Canada. 
The  original  appeal  bond  forms  no  part  of  the  record  in  this 
cause,  by  the  54th  section  of  the  Act  above  referred  to,  which 
constitutes  and  gives  jurisdiction  to  this  Court,  it  is  provided  - 
'^  That  the  party  appealing  from  any  judgment  rendered  as 
aforesaid  by  the  Circuit  Court,  shall  within  fifteen  days  from 
the  rendering  of  the  judgment  appealed  from,  give  good  and 
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fiufficient  security  to  the  satisfaction  of  the  person  before 
whom  it  shall  be  given,  that  he  will  effectually  prosecute  the 
said  appeal  and  answer  the  condemnation;  and  such  se- 
curity shall  be  given  either  before  any  Judge  of  the  Superior 
Court,  or  the  Prothonotaiy  thereof,  and  the  bond  shall  then 
be  deposited  and  remain  of  record  in  the  office  of  the  latter, 
or  it  shall  be  given  before  any  Circuit  Judge,  when  at  the 
place  where  the  judgment  appealed  fiom  shall  have  been 
rendered,  or  before  the  Clerk  of  the  Circuit  Court  at  such 
place,  and  the  Bond  shall  then  be  deposited  and  remain  of 
record  in  the  office  of  the  latter."  If,  in  the  present  case,  the 
bond  in  appeal  had  been  given  before  a  Circuit  Judge,  or 
before  the  Clerk  of  the  Circuit  Court,  where  the  judgment 
has  been  rendered,  it  is  manifest  that  the  bond  would  not  be 
before  this  Court,  but  would  have  remained  deposited  in  the 
office  of  that  Clerk,  as  it  is  deposited  in  the  office  of  the 
Prothonotaiy  of  this  Court,  and  no  copy  of  the  bail  bond 
having  been  annexed  to  the  original  petition,  neither  the 
Court  nor  the  party  respondent  have  any  means  of  testing 
the  validity  of  the  security  given.  Indeed  this  Court  has  no 
evidence  in  the  record  to  show  that  any  bail  bond  or  security 
has  been  given  at  all. 

The  omission  is  fatal,  and  the  Appellant  must  be  declared 
to  have  forfeited  all  right  founded  upon  his  Appeal.  We 
cannot  permit  him  to  supply  the  deficiency,  and  his  applica- 
tion to  file  a  copy  of  the  bail  bond  must  be  discharged,  the 
late  Court  of  Queen's  Bench  has  refused  similar  applications. 
(1) 

The  Judgment  is  as  follows  ; 

The  Court,  etc.,  having  heard  the  parties  upon  the  motion 
of  the  said  Louis  Yézina  the  Respondent,  that  all  right  and 
claim  of  the  said  Appellant,  founded  upon  the  appeal  in  this 

(1)  Joseph,  Appellant,  and  Carrier,  Respondent— Queen's  Bench— Quebec, 
No.  991  011849. 


302 

cause  instituted  be  declaired  forfeited,  and  the  said  appeal 
dismissed  with  costs  to  the  Respondent,  and  the  lecoid 
remitted  to  the  Court  below^  etc.,  seeing  that  a  true  copy  of 
the  appeal  bond  given  by  the  above  named  Appellant,  Prime 
Germain,  hath  not  been  annexed  to  the  Petition  presented  by 
the  said  Prime  Grermain  to  this  Court,  praying  for  the  reversal 
of  the  Judgment  appealed  from,  it  is  hereby  ordered  and 
adjudged  that  the  said  Prime  Germain  hath  forfeited  all 
right  and  claim  founded  on  the  said  appeal,  and  that  the 
said  appeal  be  hence  dismissed  with  costs,  &c.,  &c. 

Tessier,  for  Appellant, 

Lelievre  &  AifOERS,  for  Respondent. 


COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Bowew,  Juge-en-Chef  Duval  et  Meredith,  Juges. 


No.  720 

de 

1861. 


'  Reoina  ex  relatione. 

MORISSET 

vs. 
Carrier •  •  • Défendeur. 


Le  D^fendenri  dam  le  cts  dHin  Writ 
de  Certiorari,  ne  peut  contraindre  le 
Requérant  à  procéder  aur  tel  Writ  an 
.moyen  d^one  aimple  motion  à  cet 
effet,  il  faut  procéder  en  pareil  cas  par 
le  moyen  du  procedendQ. 


The  Defendant,  in  the  caae  of  a  Writ 
of  Certiorari,  cannot  compel  the  Peti- 
tioner to  proceed  upon  auch  Writ  by 
a  mere  motion,  the  proceedings  to  oe 
had  in  such  case  must  be  by  means  of 
9i  procedendo. 


Judgment  rendered  the  2d  April,  1852. 


Dans  cette  cause,  il  était  émané,  à  la  poursuite  de  Morisset, 
un  Writ  de  Certiorari,  pour  soumettre  à  la  révision  de  la 
Cour  Supérieure  pour  le  Bas-Canada,  certaines  procédures 
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d^ne  Cour  de  Commissaires;  le  Writ  émana  le  14  Avril, 
1851,  rapportable  le  1er  Septembre  ensuivant  ;  en  effet,  le 
Writ  fut  rapporté  en  Cour,  avec  la  procédure  qu'il  s'agissait 
de  réviser,  le  29  Août,  Le  2  Septembre  il  fut  filé  une  com- 
parution de  la  part  du  Défendeur  Carrier.  Depuis  de  jour, 
S  Septembre,  1851,  jusqu'au  22  Mars,  1852,  Morisset  ayant 
négligé  de  faire  aucune  procédure  dans  la  cause.  Carrier 
fit  motion  que  Morisset  fîit  tenu,  dans  tel  délai  qui  serait 
ordonné,  de  procéder,  sur  le  Writ  de  Certiorari  émané  à  sa 
demande,  et  que  faute  par  lui  d'adopter,  dans  le  dit  délai,  les 
procédures  nécessaires  pour  amener  à  fin  la  dite  cause,  le 
dit  Writ  de  Certiorari,  et  la  procédure  sur  icelui  prise,  fussent 
mis  de  côté  et  annulés. 

Les  parties  ayant  été  entendues  sur  cette  motion,  la  Cour 
fut  unanimement  d'opinion  que  le  Défendeur  ne  pouvait,  par 
simple  motion,  contraindre  le  Requérant  à  procéder  sur  le 
Writ  de  Certiorari  émané  à  sa  poursuite,  et  qu'il  ne  pouvait 
obtenir  le  résultat  qu'il  désirait  qu'au  moyen  d'une  motion 
pour  l'émanation  d^\m  procedendo. 

La  motion  est  renvoyée  sans  frais. 
Gauthisr  et  Lemieux,  pour  le  Requérant. 
Taschersau  J.  t.,  pour  le  Défendeur. 
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SUPERIOR  COURT.— MONTREAL. 
Before  Day,  YAirrELSoK  and  Mondelkt,  Justices. 


No.  414 

of 

1852. 


Ltman  et  al. 


.Plaintiffê. 


va. 


Perkins  •  •  « •••••*.  Defendant. 

and 
PERKiira • ••  Intervening  Party. 


Held,  that  where  a  ram  of  money, 
forming  part  of  a  larger  ram  for  which 
the  Détendant  is  raed,  has  been  paid  to 
the  Plaintiff  during  thependency  of  the 
action,  rach  matter  cannot  be  setup  in  a 
demande  en  intervtnHon,  but  that  it 
should  be  by  a  rapplementary  plea. 
Intervention  filed  on  rach  grounds  dis- 
missed on  motion. 


Jugé,  que  le  paiement  de  parbe  de  la 
dette  eut  par  le  Défendeur  pendant 
l'instance,  ne  peut  foire  la  matière  d'une 
Intervention,  maii  doit  être  invoqué  par 
un  plaidoyer  supplémentaire.  Inter^ 
vention  basée  sur  ce  moyen  renvoyée 
sur  motion. 


Judgment  the  27th  day  of  April,  1852. 


In  this  case  the  Defendant  was  sued  as  drawer  of  a  Bill 
of  Exchange  for  £237  lis  8d.  The  proof  was  completed, 
and  the  case  inscribed  on  the  rôle  de  droit  for  hearing  on  the 
merits  on  the  1st  of  April,  1852.  On  the  20th  of  the  same 
month,  whilst  the  case  was  still  on  the  roll  for  hearing,  an 
Intervention  was  filed  by  the  Defendant,  on  the  ground  that 
since  the  inscription,  the  Plaintiffs  had  received  from  the 
bankrupt  estate  of  William  Bradbury,  the  acceptor  of  the 
Bill  of  Exchange,  a  portion  of  the  sum  of  money  demanded 
by  the  action. 

On  the  23d  of  April,  the  Plaintiffs  filed  a  retraxit  for 
£95  15s  7d,  and  on  the  26th  of  the  same  month  moved  to 
reject  the  Intervention  on  grounds  connected  with  irregola- 
rities  in  the  service,  and  mainly  upon  the  ground  that  the 
document  in  question  was  not  an  Intervention,  but  only  a 
paper-writing  in  the  nature  of  an  application  to  replead. 
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Day  : — ^Iliia  is  not  matter  for  an  Intervention  at  all,  but  for 
a  snppl^fnentary  plea,  what  in  England  is  known  as  a  plea 
of  pui$  darr^n  continuance.  The  piooeedi^g  must  be  by 
motion  or  petition  aecompanied  by  an  Affidavit  alleging 
newly  difioov«eFed  matler.  Hie  motion  to  dismiss  the  paper 
tnost  be  granted. 

The  following  is  the  judgment  : 

^^  Considering  that  the  Defendant  hath  not  in  Ûie  papeN 
writing,  by  him  styled  ^  Intervention,'^filed  in  the  saideause, 
«et  forth  any  matters,  causes,  or  things,  by  reason  whereof 
and  by  law  he  can  become  an  Intervening  party  in  the  said 
cause,  and  that  the  said  paper-writing  cannot  by  law  be 
considered  as  a  demande  en  intefventianj  doth  grant  the  said 
motion  and  reject  the  said  paper-writing  styled  "  Inter- 
vention,**  wiflicosts. 

BsTHuif E  and  Dvmov,  Attorneys  for  Plaintiffs. 

McKxr  and  AusTur,  Attorneys  for  Intervening  party. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Justice,  and  a  Special  Juiy« 

Monday  the  8th  day  of  March,  1853. 

No.  2529  (Muui. ^....Plaintiff. 

of        <                                       vs. 
1S52.     (Pebrt Defendant. 


Held,  tSiAt  m  party-vrho  has  ^fiscted 
«n  improvement  in  rire-Engiaee,  by  a 
new  com'binction  of  old  parts,  whereby 
greater  results  are  obtained,  is  entitled 
to  take  oat  and  maintain  Letters  Patent 
Éoft  his  exdnsive  ri|^t» 


fnçé  que  eelni  qni  a  fait  des  amé- 
liorations aux  Pompes-à-feu  par  une 
nouvelle  combinaisons  des  parties  qui 
les  composent,  de  manière  à  en  obtenir 
des  résultats  plus  avantageux,  a  droit 
•de  prendre  et  nire  maintenir  des  Lettres 
Patentes  pour  s^en  assurer  le  privilège 
exehisiil 


This  was  an  action  for  the  infringement  of  a  right  of  Patent,, 

4Becured under  the  Provincial  Statute,  Hand  15  Vict.  ch.  79. 
20 
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The  declaration  recited  that  the  Plaintiff  was  a  British 
subject,  and  that  on  the  27th  October,  1847,  he  obtained 
Letters  Patent  for  a  "  new  and  useful  improvement  in  the 
^^  method  of  constructing  the  best  plates  of  end-working 
^^  Fire  Engines,  and  in  the  method  of  placing  the  supply  and 
*'  delivery  valves  of  such  engines."  The  effect  of  such 
improvement  being  that  the  working  barrel  is  more  easily 
charged  and  discharged,  and  the  emission  of  water  from  the 
air  vessel  rendered  more  effective  and  copious.  That  the 
Defendant  had  infringed  the  said  Letters  Patent,  inasmuch 
as  he  "  did  work,  use,  exercise,  and  put  in  practice  the 
said  invention,  and  divers  parts  of  the  said  invention,*'  and 
did  "  make  and  manufacture  divers  end-working  Fire  En- 
"  gines,  to  wit  :  a  first  class  Fire  Engine  according  to  and 
**  by  means  of  the  said  invention" — ^and  did  "  make  an  end- 
"  working  Fire  Engine  with  certain  improvements  in  the 
"  construction  thereof  respectively,  which  were  then  and 
^^  there  intended  to  imitate  and  resemble,  and  did  imitate 
'^  and  resemble,  the  said  improvement  so  invented  by  the 
'*  Plaintiff," — emd  "  did  make  divers  end-working  Fire 
"  Engines,  in  the  construction  of  which  he,  the  said  Defen- 
^'  dant,  did  imitate]in  part,  and  did  make  a  certain  addition  or 
"  alteration  in  the  said  invention,  whereby  to  pretend  him- 
"  self  the  inventor  thereof,"  emd  thereupon  prayed  that  the 
Defendant  might  be  condemjied  to  pay  the  Plaintiff  the  sum 
of  £60,  being  equal  to  three  times  the  price  for  which  the 
Plaintiff  had  usually  sold  or  licensed,  or  might  have  sold  or 
licensed  to  other  persons  the  use  of  the  said  invention. 

To  this  action  the  Defendant  pleaded — 1st.  The  general 
issue.  2nd.  That  the  pretended  invention  was  not  originsJly. 
discovered  by  the  Plaintiff,  but  had  been  in  use  for  fifty  years 
before.  3rd.  That  the  improvement,  patented  by  the  Plaintiff, 
was  the  device  of  a  committee  of  the  Union  Fire  Company, 
composed  of  the' Plaintiff,  Defendant,  E.  Maxwell,  and  John 
M*Wàtere* 
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1*0  these  pleas  the  Plaintiff  Implied  generaUy. 

The  Letters  Patent  and  specifications  were  put  in  and 
xead,  also  the  answers  of  the  Defendant  to  certain  interro- 
gatories surfaits  el  articles  that  had  been  submitted  to  him. 
In  these  answers  the  Defendant  admitted  that  he  had  spoken 
"of  the  improYement  patented  by  the  Plùntiff  as  Muir's  plan — 
that  he  had  written  to  parties  who  had  inquired  of  him  the 
price  of  Engines  :  "  if  Muir's  Patent  be  added,  it  will  cost 
£15  more,  which  he  would  recommend,  as.  it  would  work 
with  six  or  eight  men  less'' — thatvhe  had  agreed  to  give  the 
Plaintiff  £10  for  each  of  the  Engines  that  he  sent  to  Brock- 
ville  and  St.  Catherines, — and  that  he  had  built  a  first 
class  Fire  Engine  for  the  World's  Exhibition,  in  the  construc- 
tion of  which  the  improvement  patented  by  the  Plaintiff  had 
been  used,  with  some  alterations. 

The  fact  of  the  Plaintiff  being  a  British  subject  was  ad* 
mitted. 

The  Plaintiff  called  a  number  of  witnesses  to  prove  the 
useful  character  of  his  invention,  and  that  an  Engine  into 
which  it  had  been  introduced  had  beaten  the  best  Engines 
in  the  City;  that  the  parts  patented  were  of  the  Plaintiff's 
invention,  and  were  a  decided  improvement,  and  that  the 
improvement  was  worth  £20  to  any  builder  of  Engines.  The 
result  of  the  improvement  was  explained  to  be  a  diminution 
of  the  friction  from  the  alteration  of  the  angles,  and  from  the 
fact  of.  there  being  but  one  angle  to  pass.  No  new  principle 
was  applied,  but  the  form  was  altered,  so  as  to  produce  a 
better  result. 

For  the  defence  it  was  contended  that  the  Plaintiff  had 
not  set  oHit,  in  his  declaration,  any  invention  of  a  description 
that  by  law  entitled  him  to  obtain  Letters  Patent,  and  that 
the  declaration  might  have  been  demurred  to  ;  that  the  im- 
provement for  which  the  Plaintiff  had  obtained  a  Patent  was 
20* 
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net  patentable,  but  waa  a  mere  change  in  fomi  and  pn^xnT' 
tions,  the  principle  being  well  known  before.  That,  more* 
over,  the  Plaintiff  had  no  exclusive  right  to  the  pretended 
invention,  which  was  the  device  of  a  committee  of  the 
Montreal  Union  Fire  Company,  of  whom  he  was  one. 

Witnasfles  having  been  oaUed  to  snppoit  the  de&noe,  a» 
also  in  rebuttal. 

Day,  Justice,  summing  up,  observed  :  In  order  to  support 
his  case  the  Plsiintiff  must  prove  all  the  facts  by  him  alleged, 
for  they  have  all  been  put  in  issue,  and  were  declared  by  the 
articulation,  of  facts  suggested  by  him,  and  by  the  order  of 
the  Court  upon  them,  to  be  necessary.  These  facts  are — 
1st  That  he  has  Letters  Patent  for  the  alleged  inventioiiu 
2nd.  That  he  is  the  first  and  true  inventor.  3xd.  Thajt  the 
invention  is  useful.  4th.  That  it  has  been  infringed  by  the 
Defendant  5th.  The  value  of  the  invention^  or,  in  the  wcnrds 
of  the  statute,  the  amount  for  which  it  might  be  sold. 

Before  adverting  to  the  evidence,  it  is  necessary  to  dis- 
pose of  a  preKminary  point  raised  by  the  Counsel  for  the 
Defendant.  He  has  contended  that  the  Plaintiff  has  not  set 
out  any  invention  of  a  description  that  by  law  entitles  him  to 
obtain  Letters  Patent.  Admitting  all  he  asserts  tq  be  true, 
there  can,  nevertheless,  be  no  exclusive  privilege  and  no 
right  of  action  against  the  Defendant.  On  this  pretension 
the  Court  is  against  the  Defendant  The  inventions  of 
machinery  which  may  be  made  the  subject  matter  of  Letters 
Patent  may  be  classed  under  three  heads,  tst  New  in- 
ventions of  entire  machines.  Snd.  The  addition  or  sub- 
traction ot  parts  in  old  machines  whereby  greater  résulta  are 
obtained,  or  the  same  results  with  less  expense,  ^td.  A 
new  coipbination  of  old  parts  w;hereby  greater;  results  aie 
obtained,  or  the.  same  i^bsuJIsi  with  less  eoq^ense.  The 
Plaintiff  claims,  to  have  made  an  invention  of  this  last  cjass* 
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In  éiidearoring  to  improve  machineiy  of  this  description,  the 
attention  of  the  inventor  would  naturally  be  diiected  to  one 
of  two  objects,  eiAer  by  new  contrivances  and  adaptations 
to  increase  tiie  enei^  of  a  given  propelling  power,  or  to 
diminish  the  resistance — in  either  case  the  same  result 
would  be  sought,  namely,  to  do  more  and  better  work  with 
the  same  power.  Now  the  Plaintiff  pretends  that  he  has 
done,  not  the  fomier,  but  the  latter — that  he  has  lessened  the 
tesistance,  and  this  not  by  adding*  anything  or  taking  any- 
thing away,  but  by  making  a  new  arrangement  and  position 
of  the  valves,  and  by  other  changes  which  have  been  speci- 
fied— so  that  the  passage  for  the  water  is  rendered  more 
direct,  and  the  obstructions  to  its  easy  and  rapid  propulsion 
decreased.  The  certain  result  of  these  changes  (says  the 
Plaintiff,)  is,  that  by  the  application  of  the  same  power^ 
water  can  be  projected  farther  and  in  greater  volume  than 
can  be  done  by  the  old  machine.  If  the  Plaintiff  can  es- 
tablish that  he  has  introduced  such  ah  improvement,  his 
invention,  without  doubt,  entitles  him  to  take  out  and  to 
maintain  Letters  Patent  for  his  exclusive  right — and  such 
right,  it  is  to  be  observed,  is  not  affected  by  the  smallness  in 
degree  of  the  apparent  change  made  by  the  new  combina- 
tion. If  the  change  is  certain  and  its  improved  result 
certain,  and  it  is  essential  to  such  result,  it  is  of  no  im- 
portance that  it  does  not  appear  to  be  a  great  change.  I 
now  come  to  the  evidence.  The  first  thing  to  be  proved  is 
that  the  Letters  Patent  have  issued.  They  aie  produced^ 
and  being  under  the  Great  Seal  of  the  Province  prove  them- 
selves. Tlie  second  is  that  the  Plaintiff  invented  the  im- 
provement, and  that  it  is  new  :  upon  this  point  the  Jury  must 
be  satisfied  with  such  an  amount  of  evidence  as  will  afford 
reasonable  ground  for  believing  that  the  thing  is  new,  for  it 
is  obviously  impossible  to  know  absolutely,  in  any  case,  that 
a  given  contrivance  has  never  been  used  or  seen  by  any 
body  before.    (His  Honor  here  referred  to  the  contradictoiy 


310 

nature  of  the  evidence  on  this  point.)  On  the  question,  H 
the  change  be  an  improvement,  there  is  the  same  difference 
of  opinion.  However,  there  is,  on  this  head,  the  fact  that 
the  Engine  has  done  more  than  any  engine  has  done  before^ 
and  there  is  also  the  acknowledgments  of  Mr.  Perry,  though 
they  do  not  prove  the  point,  inasmuch  as  the  Jury  are  to 
decide  the  fact,  not  the  admission  of  any  person  whatever; 
With  respect  to  the  infringement,  that  does  not  seem  to  be 
called  in  question  by  the  Defendant.  It  is  established  that 
he  made  an  Engine  with  the  improvements  secured  by 
Muir's  Patent  ;  and  any  deviation  is  of  no  consequence  if 
Muir's  plan  was  followed.  If  the  Plaintiff's  proof  is  suffi- 
cient, it  becomes  necessaiy  to  assess  the  value  o£  the 
improvement — ^for  in  that  case  the  right  of  the  Plaintiff,  under 
the  Statute,  will  be  to  recover  three  times  the  amount  of  such 
value.  It  is  without  doubt  of  importance  that  inventors 
should  be  protected  in  their  just  rights,  but  it  is  also  of 
importance  that  the  public  should  not  be  debarred  from  the 
free  use  of  a  machine,  unless  he  who  claims  an  exclusive 
property  in  it,  can  justify  his  title  by  clear  and  strong  evidence. 
The  Jury  will  have  to  find  specially  upon  all  the  facts 
articulated  and  settled  by  the  Court,  and  in  order  to  enable 
them  to  do  so  a  copy  of  the  paper  is  fiirnished  them. 

The  Jury  found  for  the  Plaintiff  upon*  all  the  facts,  and 
returned  a  verdict  for  £S0. 

Mack  and  Muir,  Attorneys  for  Plaintiff. 
Johnson,  F.  6.  for  Defendant. 
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'    SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Yanfelson  and  Mondelet,  Justices. 

No.  725  C  Prowse, Plaintiff. 

of      <                                       vs. 
1862.    (Panuelo, Defendant. 


Held,  that  in  an  action  for  an  infrin* 
gementofa  rieht  of  Patent  for  Lower 
Canada,  the  fdleEation  of  an  infrin- 
l^ement  "  in  ^e  County  of  Montreal  " 
IS  sufficient  indication  of  the  place 
where  the  infringement  took  place. 


Jugé  I  Que  dans  une  action  pour  in- 
fraction d'un  droit  de  Patente  pour  le 
Bas-Canada,  l'allégué  one  cette  infrac- 
tion a  eu  lieu  "  dans  le  Comté  de  Mont- 
réal" est  une  indication  suffisante  du 
lieii  où  l'offense  a  été  commise. 


Judgment  the  4th  day  of  May,  1852. 

Action  for  an  infringement  of  a  right  of  Patent. 

The  declaration  alleged  the  granting  of  Letters  Patent  for 
Lower  Canada,  to  the  Plaintiff,  as  inventor  of  anew  method 
of  constructing  hot-air  furnaces  ;  that  the  defendant,  after  the 
granting  of  the  Letters  Patent  "  within  the  term  of  years  in 
^'  the  said  Letters  Patent  specified  or  mentioned,  and  before 
**  the  commencement  of  this  suit,  to  wit  :  on  the  1st  May, 
^^  1851,  and  on  each  and  every  day  between  the  last  men- 
^^  tioned  day  and  the  commencement  of  this  suit,  within 
^^  Lower  Canada  aforesaid,  to  wit,  in  the  County  of  Mont- 
^^  real  aforesaid,  unlawfully,  unjustly,  &c.  &c." 

(Setting  out  the  infiingement  of  the  Patent.) 

The  Defendant  filed  an  exception  à  la  forme^  on  the  ground 
that  the  declaration  did  not  point  out  with  sufficient  certainty 
inwhatplace^  parish,  village,  township,  city,  &c.,  the  pre- 
tended délit  had  been  committed,  and  that  the  allegation  that 
it  had  been  committed  "  in  the  County  of  Montreal  "  was 
insufficient. 
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Issue  was  joined  on  the  exception. 

MoHiiELirr,  dissenting  : — I  would  maintain  the  exception. 
The  declaration  should  show  the  Defendant  what  he  is  called 
upon  to  answer.  There  are  a  great  many  parishes  in  the  Island 
of  Montreal — ^which  is  the  one  where  the  infiingement  todc 
place  ?  There  is  no  express  law,  but  the  general  rule  I  take 
to  be  this  ;  that  whenever  it  is  necessary  to  name  anyplace, 
it  should  be  naoied  so  that  the  party  who  has  an  interest  in 
knowing  where  it  is  situated,  cannot  be  mistaken.  (1) 

Yavfelson,  J.  giving  the  judgment  of  the  Court,  said  : 
It  is  admitted  that  there  is  no  express  *law  upon  the  subject 
under  consideration.  If  it  is  necessary  to  state  the  village 
or  parish,  why  not  the  Oôte^  and  if  in  a  city  why  not  the 
street  or  the  number  of  the  house  ?  In  these  questions  of 
Patents,  I  would  test  the  sufficiency  of  the  allegations  by  the 
english  law.  In  the  present  instance,  the  Plaintiff  has  not 
taken  so  wide  a  latitude  as  he  would  be  entitled  to  under  the 
the  english  form,  where  it  is  only  necessary  lo  allege  an 
infringement  within  the  limits  of  the  locality  bi  which  the 
Patent  is  granted. 

Exception  dismissed  :  judgment  not  motivé. 

MoiTK  and  Buchawan,  fer  Plaintiff. 
DRtxMMOND  and  LoxANoinK,  for  Defendant. 


(1)  JoQsse  sur  l'Ordonnance  1667,  Tit.  ll,de«  Aj<mmetn6nts,  Art.  1* 
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SUPERIOR  COURT,— MONTREAL, 

Before  Day,  Smith  and  Moudblst,  Justices, 

No.  8   ^McpHXBsoir Plaintiff. 

of      }                                   vs. 
1851.    (invnM, Dtfetkdani. 


Held,  that  «n  Interlocntoiy  judgment 
reaniiing  Boftoa  and  CoAn,  joint-tbe- 
Tiff»  to  deliver  np  certain  macluRerjr 
seized  under  procen  of  revendication 
cannot  be  mam  executory  against  Bos- 
ton alone»  he  having  since  the  judgment 
become  sole  Sheriff,  and  the  judgment 
not  having  been  signified  to  or  made 
executory  açainst  him  :^The  role  lor 
cofi<r»tn/e  discharged. 


Jugé,  qoHm  ordre  donné  par  la  Coor 
à  Boston  et  Coffin,  shérili  conjoints,  de 
livrer  une  machine  saisie  par  voie  de 
revenctication  ne  peut  être  mis  en  force 
contre  Boston  seul,  rssté  seul  Shérif  de* 
pois  Pordre  donné,  en  autant  que  cet 
ordre  ne  lui  avait  pas  été  signifié,  ni 
déclaré  exécutoire  contre  lui  : — ^La 
rèffle  pour  ^ntrainte  contre  ltd  à  cet 
ef&t  mise  au  néanL 


Judgment  2Srd  day  of  December,  1851. 


On  the  4th  April,  1849,  certain  machineiy,  part  of  a  steam- 
engine  was  seized  under  process  of  revendication.  The 
Defendant  moved  to  quash  the  seizure,  and  on  the  24th  of 
July,  1849,  judgment  was  pronounced,  ordering  the  Sheriff 
to  deliver  over  to  the  Defendant  the  articles  and  effects 
attached.  On  the  15th  July,  1851,  the  Defendant  moved 
that  inasmuch  as  the  judgment  had  been  duly  served  ^  upon 
<^  Messrs.  Boston  and  Coffin,  Sheriff  of  the  said  District,  on 
^<  the  19th  April  last,  and  inasmuch  as  the  said  Sheriff  hath 
**  not  at  any  time  com{died  with  or  executed  the  said  oider 
^  or  interlooatory  jud^n^it,  but  hath  hitherto  wholly  foiled 
^  so  to  do,  and  the  said  articles  and  eflfects  so  seized  have 
^  not,  nor  have  any  of  them,  been  delivered  over  to  the  said 
^*  Defendant,  notwithstanding  repeated  demands  have  been 
^  made  to  that  effect,  and  that  the  said  eflfects  atè  stHl  in 
*^  the  possession,  custody  and  power  of  the  Sheriff  of  the 
'^  said  District,  diat  the  said  Sheriff  of  the  said  District, 
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*^  John  Boston,  Esquire,  do  appear.  &c.  tec.  &c.,  to  show 
"  cause,  why  the  said  goods  and  effects  have  not  been  de- 
"  livered  up  to  the  said  Defendant,  and  that  the  said  Sheriff 
^^  do  then  and  there  deliver  to  the  said  Defendant,  the  said 
"  goods  and  chatties  in  compliance  with  the  terms  of  the 
^^  said  Interlocutory  Judgment,  and  in  default  thereof  the 
"  said  John  Boston  be  thereto  contraint  par  corpSy  and 
"  committed  to  the  common  jail  of  this  District,  there  to  re- 
^^  main  until  the  said  articles  and  effects  shall  have  been 
"  duly  delivered  up  as  aforesaid."  Subsequently  to  the 
judgment,  Mr.  Cofi^  had  resigned,  and  a  new  Commission 
had  issued  on  the  17th  May,  1851,.  appointing  Mr.  Boston 
sole  Sheriff. 

The  Sheriff  showed  cause  against  the  rule  on  the  ground 
that  the  proceedings  should  have  been  taken  against  John 
Boston  and  William  F.  Coffin  together,  and  that  no  respon- 
sibility for  the  acts  of  the  joint-sheriff  could  attach  to  John 
Boston  alone  :  that  there  was  nothing  to  shew  that  the 
Interlocutory  Judgment  of  the  Court  had  ever  been  served  on 
John  Boston,  the  present  Sheriff,  or  that  the  goods  claimed 
had  ever  come  into  his  possession  :  and  further  alleged  that 
a  solvent  guardian  having  been  named,  the  Sheriff  was  not 
responsible. 

Smith,  J.  dissenting.  The  question  is  whether  a  judg- 
ment against  Boston  and  Coffin,  joint-sheriff,  can  be  made 
executory  against  Boston  alone.  I  think  it  can.  The  com- 
mission of  Boston  and  Coffin  rendered  them  jointly  and 
severally  liable,  and  one  of  them  could  not  escape  by  plead- 
ing the  act  of  the  other.  On  the  retirement  of  Coffin,  although 
a  new  conunission  became  necessary,  and  technically 
speaking  Boston  alone  was  substituted  in  the  place  of  Boston 
and  Coffin,  yet  legally  it  was  the  same  officer.  There  was 
no  actual  delivery  of  the  property  seized  in  this  cause  from 
Boston  and  Coffin  to  Boston  alone,  nor  was  such  delivery 
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necessary  :  the  law  presumes  that  they  still  rerhain  in  Bos* 
ton's  possession.  Besides  the  role  charges  the  Sheriff  with 
being  still  in  possession  of  the  property,  and  he  has  not 
denied  this  possession,  but  has  met  the  rule  with  a  tech- 
nical objection." 

Day,  Justice,  in  giving  the  judgment  of  the  Court  said  : 
There  is  no  doubt  as  to  the  right  of  the  Defendant  to  have 
the  rule  made  absolute,  but  the  question  is  as  to  the  form 
and  manner  in  which  this  right  is  to  be  urged.  The  common 
sense  view  is,  I  admit,  that  taken  by  my  learned  brother. 

'[His  Honor  here  stated  the  facts  connected  with  the 
resignation  of  Mr.  Coffin  and  the  issuing  of  a  new  commis- 
sion addressed  to  Mr.  Boston.] 

That  commission  makes  no  allusion  to  any  resignation  or 
to  Mr.  Boston's  having  been  previously  joint-sheriff.  The 
Court,  therefore,  technically  speaking,  is  not  to  know  that 
John  Boston,  the  present  Sheriff,  mentioned  in  the  commis- 
sion, is  the  John  Boston  who  was  formerly  joint-sheriff  with 
W.  F.  Coffin.  The  rule  should  have  set  this  up,  instead  of 
which  it  calls  on  Boston,  deplanOy  to  produce  the  goods  or 
go  to  jail.  I  do  not  read  in  the  rule,  as  my  learned  brother 
does,  that  John  Boston  has  come  into  the  possession  of  the 
goods  seized  as  the  successor  of  Boston  and  Coffin.  "It  sets 
out  :  ^^  that  the  said  effects  are  still  in  the  possession  of  the 
^  Sheriff  of  the  said  District,"  and  then  there  is  a  new 
paragraph  ^^  That  the  said  Sheriff  of  the  said  District,  John 
Boston,  Esquire,  do  appear  "  &c.,  &c.  Now  Boston  was 
not  "  Sheriff  of  the  said  District^'  at  the  time  the  order  was 
made,  but  Boston  and  Coffin  were,  and  there  is  nothing  to 
show  that  the  order  h^  ever  been  mîade  exècutoiy  against 
Boston.  I  can  see  no  difference  between  the  position  Mr. 
Boston  holds  here,  and  that  which  would  be  held  by  a  person 
of  any  other  name.    Papers  and  other  official   documents 
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number  of  the  hypothecary  creditors  of  the  Defendant  filed 
their  claims,  and  among  others  were  the  Opposant,  Aylwin, 
and  the  Opposant,  Campbell  ;  both  these  Opposants  claimed 
a  privilege  as  bailleur  de  fonde  under  the  same  title,  being 
a  deed  of  sale  by  the  said  Aylwin  to  the  Defendant  of  one 
of  the  lots  sold  in  the  cause,  executed  before  Lindsay  and 
a^iother,  Notaries,  the  7th  May,  1846.  Campbell  further  al- 
leged a  deed  of  assignment  executed  before  Campeau  and 
another.  Notaries,  the  31st  May,  1849,  by  the  said  Aylwin  to 
the  said  Campbell,  of  a  portion  of  the  price  of  sale  or  con- 
sideration money  mentioned  in  the  deed  of  the  7th  May, 
1845.  This  deed  of  assignment  had  been  made  "  without 
any  warranty  whatsoever,  unto  the  said  Archibald  Campbell, 
hereof  accepting  à  eea  fraie,  rieqaee  et  periled  The.ofl5cer 
of  the  Court,  by  his  report  of  distribution  and  collocation 
filed  in  the  cause,  collocated  Aylwin  and  excluded  Camp- 
bell, upon  which  Campbell  contested  the  report  ;  his  reasons 
of  contestation  were  in  substance  as  follows  : 

That  the  Opposant  Campbell,  by  law,  had  a  right  to  be  col- 
located and  paid  by  privilege  of  baiUeur  de  fonder  equally 
and  concurrently  with  the  said  Opposant  Aylwin,  out  of  the 
proceeds  of  the  immoveable  property  sold  in  the  cause,  in 
proportion  to  their  respective  claims,  because  the  claims  of 
the  said  Aylwin  and  Campbell,  respectively,  were  founded 
upon  the  same  title,  and.  that  therefore  his  privilege  was 
equally  favorable  with  that  of  the  said  Aylwin. 

Meredith,  Justice  :  If  the  deed  upon  which  the  claim  of 
the  Opposant  Campbell  is  founded,  were  such  as  it  was  re- 
presented by  the  learned  Counsel  for  the  creditor  collocated, 
namely  an  acknowledgment  of  payment,  accompanied  by  a 
subrogation  ;  and  if  that  subrogation  could  be  regarded  as 
the  act  of  the  debtor,  even  with  the  consent  of  the  creditor, 
the  case  would  not  be  susceptible  of  difficulty. 
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Renusson,  in  the  Chapter  referred  to,  puts  the  question 
that  would  then  have  arisen  thus  :  ^^  On  demande  si  celui 
**  qui  prête  ses  deniers  au  débiteur  pour  acquitter  partie  de  sa 
^^  dette,  et  qui  stipule  sa  subrogation  aux  droits  du  créancier, 
^^  qui  est  payé  de  ses  deniers,  aura  même  hypothèque  que 
*'  le  créancier  auquel  il  est  subrogé,  s'il  viendra  par  con- 
*  currence  avec  lui  sur  les  biens  du  débiteur,  ou  si  le  cré- 
*'  ancier  doit  être  payé  de  ce  qui  lui  est  dû  de  reste,  pré- 
•'  férablement  au  subrogé"  (1). 

The  author  decides  that  a  party,  so  lending  money  to  a 
debtor,  cannot  be  collocated  to  the  prejudice  of  the  creditor  ; 
and  the  justice  of  this  decision  appears  to  me  to  be  unques- 
tionable. 

But  the  case  put  by  Renusson  bears,  I  think,  no  analogy 
to  tibe  case  under  our  consideration. 

The  case  in  Renusson  is  that  of  a  party  who  lends  money 
to  a  debtor,  to  discharge  part  of  a  debt  due  by  that  debtor, 
and  who  stipulates  for  a  subrogation  in  the  rights  of  the  cre- 
ditor receiving  the  sum  of  money  so  lent. 

In' the  case  before  us,  the  Opposant  Aylwin,  by  a  deed  of 
transfer  in  the  usual  form,  sells  and  assigns  to  Campbell 
part  of  a  debt  due  to  him,  Aylwin,  by  the  Defendant,  Henry  ; 
the  price  received  by  Aylwin  being  exactly  equal  in  amount 
to  the  part  of  the  debt  transferred. 

The  effect  of  the  sale  and  assignment  thus  made,  was  to 
vest  the  part  of  the  debt  thus  sold,  with  all  the  rights  at- 
tached to  it,  in  the  purchaser  ;  and  he  is  in  as  favorable  a 
position  with  respect  to  the  part  of  the  debt  thus  sold  and 
assigned  to  him,  as  the  seller  is  with  respect  to  the  part  of 
the  debt  which  he  retained. 


(1)  RenuwoDi  Traité  de  la  Subrogation,  ch.  15. 
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The  law  on  this  subject  is  very  clearly  elcplained  by  Du* 
mnton,  VoL  13,  No.  187,  p.  S87,  as  also  by  TieploBg,  Priv. 
ajid  Hyp.  Vol.  l.No.  367,  p.  662,  Battue  VoL  1,  No.  128^ 
p.  817. 

I  have  not  fonnd  any  conflicting  opinion  as  to  the  case 
now  before  ns,  which  is  that  ctf  an  ordinary  assignment;, 
nor  as  to  that  mentioned  by  Renusson,  which  is  the  case  of 
a  subrogation  by  the  act  of  the  debtor  (1)  ;  and  the  authors 
agree  in  saying,  that  even  where  the  creditor  who  receives 
the  money  consents  to  a  subrogation  so  made^  it  will  not 
prejudice  his  right  The  case  with  respect  to  which  there  is 
difference  of  opinion,  is  as  to  the  eiBfect  of  subrogation  by  the 
creditor  to  a  third  partjr,  wiUiout  the  consent  of  the  debtor. 
Toullier  (2),  Duvergier  (3)  and  Persil  (4),  contend  that 
such  subrogation  is  equivalent  to  an  assignment,  and  sub- 
jects the  creditor  to  a  warranty.  Troplong  (5),  (who  cite» 
Pothier  in  support  of  his  own  views)  is  of  a  contrary  c^i* 
nion.  It  is  obvious,  however,  that  the  Opposant  collocated 
cannot  derive  any  advantage  from  either  of  those  views  ; 
and  I  mention  the  case  in  relation  to  which  they  are  enter- 
tained, merely  in  order  that  it  may  be  seen,  that  it  bears  no 
resemblanee  to  the  case  before  usi 

Much  stress  was  laid  by  the  Counsel  for  the  Opposant 
collocated,  on  the  declaration  in  the  assignment  that  it  was 
made  without  warranty. 

It  is  not  necessary  now  to  enquire,  what  may  be  the  effect 
of  that  declaration  as  between  the  Grantor  and  the  Grantee, 
in  the  event  of  the  latter  being  unable  to  obtain  payment 
from  the  debtor  (6)  ;  it  is  sufficient  to  observe  that  that  de- 

<1)  7  TooUier,  N(k  169,  p.  288. 

(2)  7  VoL  Nos.  118, 119,  p.  139;  No.  120,  pp.  146, 147, 148. 

(3)  2  YoL  p.  355,  363,  364. 

(4)  1  VoL  Priv.  and  Hyp.  p.  82. 

<5)  1  VoL  Pm.  and  Hyp.  No.  349,  p.  535;  No.  353,  p.  542. 
(6)  2  Duvergier,  No.  m,  p.  323  :— 1  Troplong,  Priv.  and  Hyp.  No.  367,  p. 
563:— 7  Toullier,  No.  164,  p.  234  :«-€m  «Im»  10  Ihtfaatoa,  No.  489,  p.  499. 
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claration  was  not,  I  think,  intended  to  operate,  and  cannot 
operate  to  the  prejudice  of  the  Grantee,  in  so  far  as  regards 
his  right  to  rank  on  the  property  of  the  debtor. 

I  am  therefore  of  opinion  that  the  contestation  must  be 
maintained. 

Judgment  maintaining  contestation  and  ordering  the  re. 
port  to  be  reformed,  and  the  Opposant  Campbell  to  be  collo» 
cated  concurrently  with  the  Opposant  Aylwin. 
Andrews  and  Campbell,  for  Opposant  Campbell, 
Lelievre  and  Angers,  for  Opposant  Aylwin. 


SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Mondelet,  Justices. 

No.  490    f  Seymour  et  al, Plaintiffs. 

<  vs. 

of        <    St.  Julien,  the  younger, Defendant* 

and 
1852.      [  St.  Julien,  the  elder, Intervening  party. 


Held,  Ist  That  where  an  Intenren- 
lion,  filed  under  the  92d  Section  of  the 
Jndicatore  Act,  does  not  disclose  on  its 
Sue  any  interest  or  right  in  the  Inter- 
yeninir  party,  the  Court  will  dismiss  it 
from  the  record  on  motion.  2nd.  That 
a  new  inscription  is  not  necessary,  the 
case  being  already  inscribed,  and  not 
having  lost  its  place  on  the  roll. 


Jugé,  lo.  Qu'une  Intervention  pro- 
duite en  vertu  de  la  92e  section  de 
l'Acte  de  Judicature,  qui  ne  fcdt  pas 
apparaître  de  l'intérêt  ou  droit  d'inter- 
vention, peut^  être  renvoyée  et  rejetée 
du  record  sur  une  simple  motion.  2o. 
Qu'il  n'est  pas  besoin  d'une  nouvelle 
inscrijition  aans  ce  cas  pour  procédera 
l'audition  de  la  cause,  lorsqu'elle  a  été 
suspendue  par  l'enfilure  d'une  telle 
Intervention. 


Judgment  the  14th  day  of  April,  1852. 


In  this  case' the  Plaintiffs,  traders  and  copartneis,  sued 

the  Defendant  on  an  account  for  goods  sold  and  delivered. 
21 
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the  proof  was  completed,  and  the  cause  inscribed  on  the 
roll  de  droit  for  hearing  on  the  merits,  on  the  1st  of  April, 
1852.  The  following  day  an  Intervention  was  filed  in  the 
name  of  Antoine  St  Julien,  the  father  of  the  Defendant 
This  Intervention  set  forth  the  indebtedness  of  the  *^  Plaintiff*' 
{le  Demandeur)  to  the  Requérant  in  a  sum  exceeding  the 
amount  sued  for,  in  consideration  of  which  ^*  cê  dernier  lui 
*'  aurait  transporté  en  paiement  de  partie  de  ce  qu'il  lui 
^^  devait,  la  somme  réclamée  par  cette  action,  due  par  le  Dé- 
^^  fendeur,  qui  étant  alors  et  là  présent,  aurait  accepté  la 
^^  délégation  et  en  aurait  alors  et  là  été  déchargé  par  le 
"  Demandeur;"  No  acte  of  transfer,  delegation,  or  signifi- 
cation was  filed  with  this  Intervention,  the  effect  of  which, 
under  the  98d  section  of  the  Judicature  Act,  was  to  stay 
proceedings. 

The  Plaintiffs  moved  to  reject  this  Intervention,  the  groimds 
mainly  relied  on  being — 1st.  Because  no  sufficient  cause 
was  disclosed  on  the  face  of  the  Intervention  to  give  the  party 
a  right  to  intervene  :  2nd  Because  it  was  not  alleged  that 
the  Plaintiffs  were  ever  indebted  to  the  Intervening  party,  or 
were  ever  parties  to  the  pretended  delegation.  Srd.  Because 
it  was  not  alleged  that  the  pretended  delegation  was  ever 
accepted  by  the  Intervening  party,  or  that  he  was  a  party 
thereto.  There  were  other  reasons  based  on  irregularities 
in  the  service,  but  as  the  judgment  did  not  touch  these,  it  is 
not  necessary  to  state  them.  The  motion  was  accompanied 
by  affidavits  of  the  Plaintiffs  denying  the  allegations  of  the 
Intervention. 

Day,  Justice  : — ^This  is  a  motion  to  reject  an  Intervention 
filed  after  inscription  for  final  hearing,  on  the  ground  prin- 
cipally, that  it  does  not  disclose  any  right  or  interest  in  the 
Intervening  party,  and  the  point  which  arises  is  a  new  one, 
and  is  in^rtant  as  regards  the  practice  of  the  Ck)urt  Hie 
clause  of  the  Statute  under  which  the  Intervention  has  been 


323 

filed  is,  (1)  to  say  the  least  of  it,  of  a  veiy  broad  character, 
and  seems  to  have  been  drawn  without  sufficient  caution  or 
regaid  to  the  possible  use  which  might  be  made  of  it  by 
dishcmest  litigants  to  retard  the  progress  of  a  cause  ;  taken 
literally,  an  Intervening  party  can  come  in  at  any  stage  of 
the  proceedings  and  prevent  a  Plaintiff  fit>m  obtaining  his 
judgment,  without  having  the  shadow  of  a  right  himself. 
Such  being  the  case,  it  is  plainly  the  duty  of  the  Court  to 
give  the  clause  a  beneficial  interpretation,  and  deprive  it,  as 
far  as  possible,  of  the  mischievous  efiects,  which  could  not 
have  been  foreseen  by  the  Legislature.    The  motion  now 
before  us  must  be  granted  for  the  following  reasons: — 1st. 
Because  the  action  having  been  brought  by  the  Plaintifis,  the 
Intervening  party  alleges  an  agreement  with  "  the  Plaintiff,  '* 
without  saying  which  of  them.    2nd.  Because  while  the 
Intervening  party  alleges  that  the  transfer  was  made  when  the 
Defendant  was  present,  and  promised  to  pay  him  instead  of 
the  Plaintiff,  he  does   not  say   that  he   accepted  thereof. 
3d.  Because  the  Intervening  party  shows  no  interest  in  the 
matter.  Supposing  all  he  says  to  be  true,  and  the  form  of  the 
Intervention  regular,  still  he  is  without  interest.    The  facts 
set  up  only  give  him  a  right  of  action  against  the  Defendant 
— ^none  to  prevent  the  Plaintiffs  from  getting  their  judgment. 
The  matter  set  up  is  matter  which  might  have  been  set  up  by 
the  Defendant,  but  which  the  Intervening  party  has  no  interest 
in  setting  up.    If  the  Defendant  did  not  choose  to  set  up  the 
transfer,  that  cannot  affect  the  Intervening  party's  rights.  If 
insolvency  had  been  alleged,  there  might  have  been  some- 
thing to  say,  though  I  should  stiU  have  had  doubts.   As  it  is, 
the  Intervening  party  has  no  color  of  right,  and  the  so  styled 
Intervention  is  a  piece  of  paper  on  which  no  judgment  can- 
be  given,  and  which  must  be  rejected,  with  costs. — Judgment 
accordingly. 

(1)  12th  Vict  Cap.  38,  Sec.  92. 
21» 
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On  the  cause  (which  had  not  lost  its  place  on  the  roll) 
coming  on  for  hearing  on  the  original  inscription,  an  excep* 
tion  was  taken  by  the  Defendant's  Counsel,  to  the  effect  that 
there  ought  to  have  been  a  new  inscription,  and  that,  inasmuch 
as  he  was  not  bound  to  know  that  the  Intervention  which 
had  been  filed,  and  of  which  he  had  received  notice,  was 
disposed  of,  the  present  inscription  was  irregular,  and  the 
cause  must  be  struck  from  the  roll. 

On  the  27th  April,  the  Court  pronounced  judgment  in  favor 
of  the  Plaintiffs  for  the  amount  sought  to  be  recovered. 

Day,  Justice,  in  regard  to  the  pretension  set  up  by 
the  Defendant's  Counsel,  said  :  The  clause  of  the  Judi- 
cature Act  merely  provides  that  all  proceedings,  after  an 
Intervention  is  filed,  shall  be  stayed — ^nothing  more.  As 
soon  as  the  obstructing  cause  is  removed,  therefore,  the 
parties  remain  as  they  were  before.  The  Court  can  adopt 
no  other  rule  than  this.  If  it  were  not  so,  it  might  be  im- 
possible for  a  party  ever  to  get  a  judgment.  If  the  Inter- 
vention in  this  case  had  been  contested,  and  not  dismissed, 
the  rule  would  be  different,  and  a  new  inscription  would 
be  necessary.  As  it  is,  it  is  not  necessary. 

Finest  and  Do&man,  Attorneys  for  Plaintifis. 
DouTRE,  for  Defendant. 
Lanctot,  for  Intervening  party. 
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BANC  DE  LA  REINE— DISTRICT  DE  MONTREAL. 

(Eir  Apfkl.) 

Piésents:  Rollanb,    Panst,  Atlwiv  et  C.  Monbslxt, 

Juges. 


Halcho. 


.Appelant^ 


et 
DsLssBXBirisBs .  •  • • •  •  Intimé. 


Jugé  1.  Qnesotis  l'opératîim  des  86 
«t  87  sections  du  Statut  de  la  12  Vie.  c. 
38,  il  suffit,  dans  aucun  plaidoyer, 
d'énoncer  les  faits  sur  lesquels  une  purtie 
entend  s'appuyer,  en  termes  clairs 
et  précis,  et  auxquels  s'appliquent  les 
règles  d'interprétation  applicables  aux 
mêmes  termes  dans  les  transactions  or- 
dinaires de  la  vie,  sans  qu'il  soit  besoin 
de  formules  particulières  pour  les  ex- 
primer^ 

2.  Qu'on  peut  invoquer  la  nullité  de 
l'acte  sur  lequel  est  basée  la  demande, 
par  exception,  sans  recourir  à  une  de- 
mande incidente,  on  à  une  demande  di- 
lecte; 

3.  Que  cette  nullité  peut  être  opposée 
par  exception,  en  tout  temps,  suivant  la 
règle  de  droit,  qua  iemporalia  autU  ad 
éigtndum,  perpeituMitU  ad  exc^^riendum. 


Held  1.  That  wider  the  86  and  87 
Sections  of  the  Statute  of  the  12th  Vic. 
ch.  38,  it  is  sufficienti  in  any  pleadinsBy 
to  allege  the  &cts  upon  which  ue 
party  intends  to  rely,  in  plain  and 
concise  language,  to  the  interpreta- 
tion of  which  the  rules  of  constructioii 
applicable  to  such  lanfiaage  in  theonii- 
nary  transactions  of  life  may  apply,  and 
that  no  form  of  words  is  necessary 
to  express  the  same  ; 

2.  That  a  party  may  plead  the  nullity 
of  the  deed  on  which  a  demand  aeainct 
him  is  founded,  by  exception,  ana  that 
neither  an  incidental  demand  or  a  direct 
action  is  necessary  for  that  purpose; 

3.  That  such  nullity  can  be  pleaided 
at  any  time  by  Exception,  according  to 
the  rule  of  law,  quœ  teaiporaUa  wnt  ad 
agendum,  perpduamni  ad  txcipiendwiu 


Jugement  le  8  Juillet,  1852. 


L^action  en  Cour  Supéiîeuie  était  portée  pour  le  recouvre» 
ment  de  £72  2s  6d,  montant  d'une  obligation  consentie  par 
PAppelant  à  PIntimé,  ^  pour  valeur  reçue,  avant  la  passa- 
'^  tion  du  dit  acte,  en  effets  et  marchandises  vendus  et  livrés 
'^  par  le  dit  Intimé  à  l'Appelant,  et  dont  ce  dernier  se  dé- 
^^  clara  content  et  satisfait." 

A  cette  demande,  PAppelant  opposa  deux  exceptions,  al- 
léguant, par  la  première,  que  longtemps  avant,  et  à  l'époque 
de  la  passation  de  la  dite  obligation,  PAppelant  avait  été 
et  était  alors  dérangé  dans  ses  facultés  mentales,  (ofuMOund 
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mimd^  memory  and  discretion^)  et  incapable  de  compiendie, 
consentir  ou  devenir  partie  à  aucune  obligation,  hypothèque 
ou  acte,  de  manière  à  encourir  aucune  obligation  on  res- 
ponsabilité, ce  qui  était  à  la  connaissance  de  PIntimé,  et 
qu'ainsi  la  dite  obligation  était  nulle  en  loi  ;  l'Appelant 
concluait  en  conséquence  à  ce  que  le  dit  acte  fot  dédale 
nul,  rescindé  et  mis  de  cdté,  et  Paction  déboutée. 

Par  la  seconde  exception,  l'Appelant  alléguait  qu'au 
temps  de  l'exécution  du  dit  acte,  il  était  faible  d'intelligence, 
of  week,  feeble  and  deranged  intellect^  et  incapable  de  gérer 
ses  affaires  ;  que  PIntimé  ayant  eu  des  affaires  avec  Andrew 
Halcro,  fils  de  l'Appelant,  qui  lui  était  endetté,  aurait, 
conjointement  avec  le  dit  Andrew  Halcro,  par  des  menaces 
et  des  représentations  injustes  et  frauduleuses,  contraint  et 
engagé  l'Appelant  à  devenir  partie  à  la  dite  obligation,  le 
Défendeur  étant  alors  d'un  esprit  faible,  dérangé  et  disposé 
à  subir  l'influence  de  PIntimé  et  de  son  fils  ;  que  l'Appelant 
était  incapable  de  voir  à  ses  affaires  à  raison  de  l'incapacité 
et  du  dérangement  de  ses  facultés  mentales,  et  que  l'Intimé 
et  le  dit  Andrew  Halcro,  connaissant  cet  état  dé  l'Appelant, 
et  par  les  moyens  susdits,  l'engagèrent  et  le  contraignirent 
à  passer  la  dite  prétendue  obligation,  comme  siladette  eutété 
contractée  en  faveur  de  l'Intimé  par  l'Appelant,  ce  que  ce 
dernier  niait  ;  qu'en  conséquence  il  avait  droit  de  demander 
la  résiliation,  rescision  et  nullité  de  la  dite  obligation,  et 
concluait  à  ce  que,  par  le  jugement,  la  dite  prétendue  obli- 
gation fut  déclarée  nulle  et  de  nul  effet,  et  fut  rescindée  et 
mise  de  ç6té.     Suivait  une  exception  de  paiement. 

Le  Demandeur  répondit  en  droit,  par  forme  de  demwrrer, 
à  la  première  exception,  dont  il  demandait  le  renvoi  poor 
les  raisons  énoncées  comme  suit  en  sa  réponse  : 

1.  Parcequ'il  n'est  pas  allégué  en  la  dite  Exception,  que 
le  Défendeur  ait  jamais  été  interdit,  et  nonunément  àladato 
de  la  dite  obligation. 
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S.  Parcequ'il  n'est  pas  allégaê  dans  la  dite  Exception,  que 
le  Détendeur,  lors  de  la  passation  du  dit  acte,  n'était  pas 
vraiment  et  légitimement  endetté  au  Demandeur  au  montant 
porté  en  icelle,  ni  que  ce  montant  n'était  pas  dû  au  Deman- 
deur. 

8.  Parcequ'il  n'est  pas  allégué  que  le  Demandeur  n*a  jar 
mais  donné  valeur  ou  considération  au  Défendeur  pour  ou  en 
raison  de  la  dite  obligation,  ni  que  le  Défendeur  l'avait 
signée  sans  avoir  reçu  de  valeur  on  considération  du  De^ 
mandeur. 

4.  Parcequ'il  n^est  pas  allégué,  dans  la  dite  Exertion, 
que  le  Demandeur  était  coupable  de  fraude  ou  de  dol  envers 
le  Défendeur,  lors  de  l'exécution  du  dit  acte,  ni  que  le  Deman- 
deur avait  employé  la  fraude  ou  le  dol  pour  induire  le  Dé« 
fendeur  à  consentir  cette  obligation. 

5.  Parcequ'il  n'est  pas  allégué,  que  le  Défendeur  a  été 
fraudé  ou  trompé  par  le  Demandeur  en  passant  et  consentant 
cette  obligation,  ni  qu'il  l'a  trompé  ou  fraudé  en  aucune  ma- 
nière à  raison  de  cette  obligation. 

6.  Parcequ'il  n'est  pas  allégué  que  le  Défendeur  souffijra 
des  dommages  ou  quelqu'injustice  par  la  condamnation  à 
payer  ce  qu'on  lui  demande, 

7.  Parceque  le  Défendeur  n'allègue  pas  qu'il  n'a  jamais 
reçu  les  effets  et  marchandises  pour  lesquels  l'obligation 
parait  avoir  été  consentie,  ou  que  le  Défendeur  n'était  en 
aucune  manière  endetté,  à  cette  époque,  au  Demandeur. 

8.  Parcequ'il  n'est  pas  allégué  qu'à  l'époqne  de  l'exécu- 
tion de  la  dite  obligation,  le  dérangement  ou  la  faiblesse 
d'esprit  du  Défendeur  était  généralement  connue. 

9.  Parcequ'il  n'est  pas  allégué  que,  lors  de  la  dite  obliga- 
tion, le  Défendeur  était  aliéné  ou  entièrement  dérangé  dans 
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ses  facultés  mentales,  de  manière  à  être  entièrement  inca- 
pable de  vaquer  à  ses  devoirs  ordinaires,  ni  qu'il  était  privé 
de  raison  au  point  de  ne  pouvoir  comprendre  ce  qu'il  faisait 
ou  ce  qu'on  exigeait  de  lui. 

10.  Parceque,  par  la  loi,  il  est  maintenant  trop  tard  pour 
demander  la  rescision,  ou  rejet  et  nullité  de  la  dite  obliga- 
tion, vu  qu'il  s'est  écoulé  plus  de  dix  ans  depuis  sa  passation 
(au-delà  de  quinze  ans). 

11.  Parcequele  Défendeur  n'allègue  pas  qu'il  ait  fait  au- 
cune diligence  ou  fait  aucune  démarche  pour  obtenir  la  res- 
cision du  dit  acte. 

12.  Parceque  le  Défendeur  ne  peut,  au  moyen  d'une  ex- 
ception, demander  ni  obtenir  la  rescision  de  la  dite  obliga- 
tion. 

13.  Parceque  la  dite  exception  et  ses  conclusions  sont  illé- 
gales et  insuflSsantes,  et  que  les  allégués  de  la  dite  exception 
ne  peuvent  en  autoriser  ou  justifier  les  conclusions,  et  que  la 
dite  exception  n'est  pas  une  réponse  à  la  demande,  ni  un 
plaidoyer  à  l'action  du  Demandeur. 

Les  mêmes  moyens,  à  l'exception  des  4ème  et  Sème? 
étaient  opposés  à  la  seconde  exception. 

Le  Demandeur  rencontra  également  par  une  réponse  en 
droit  l'exception  de  paiement. 

Les  parties  ayant  été  entendues  en  droit,  la  Cour  Supé- 
rieure, composée  des  Juges  Smith  et  Mondelet,  rendit  le 
jugement  suivant  le  22  juillet,  1850  : 

'^  The  Court  having  heard  the  parties  by  their  Counsel 
"  upon  the  Plaintiffs  three  demurrers  to  the  Defendant's 
"  pleas,  examined  the  proceedings,  and  having  deliberated 
^'  thereon^  doth  maintain  the  first  two  demurrers  of  the  Plain- 
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^  tiff  to  the  first  and  second  pleas  of  the  Defendant,  and  in 
^  consequence  doth  dismiss  the  said  pleas,  and  doth  further 
^^  dismiss  the  demurrer  to  the  said  Defendant's  third  plea — 
^  costs  compensated.*' 

Le  Défendeur  Halcro  appela  de  ce  jugement  qui  déboutait 
ses  deux  premières  exceptions,  prétendant  que  la  seule 
objection  sur  laquelle  le  Demandeur  s'était  appuyé,  lors  de 
l'audition,  était  la  lOème,  et  qu'elle  était  manifestement  mal 
fondée  et  contre  la  maxime  reçue,  ^^  Quœ  temporalia  sunt 
ad  agendum^  perpétua  sunt  ad  exdpiendum?^  Tant  que  dure 
la  demande,  tant  dure  l'exception.  Cette  règle,  dit  Bré- 
tonnier,  (sur  Henrys,  tome  II,  liv.  4,  quest.  64)  est  triviale  au 
palais.  L'Appelant  citait  également  7  Toullier,  Nos. 
598,  600  et  602.  (1) 

La  majorité  de  la  Cour,  (Rolland,  Juge  disaentienle^) 
i«ndit  le  jugement  qui  suit  : 

'^  Considering  that  under  the  87th  section  of  the  Statute 
^^  of  the  12th  year  of  Her  Majesty's  reign,  chapter  38,  no 
"  form  of  words  is  necessaiy  in  any  pleadings,  but  the 
*^  parties  litigant  may  respectively  state  bonâfide^  and  to  the 
*^  best  of  their  belief,  the  real  facts  on  which  they  intend  to 
"  rely  and  which  they  allege  to  be  true,  and  offer  to  prove,  in 
"  plain  and  concise  language,  to  the  interpretation  of  which 
*^  the  rules  of  construction,  applicable  to  such  language  in 
**  the  ordinary  transactions  of  life,  do  and  shall  apply,  so 
^  that  no  allegation  or  statement  may  or  shall  be  held  to  be 
*^  insufficiently  made,  if  it  would  be  ordinarily  understood 
**  to  have  the  meaning  intended  by  the  party  using  it.    Con- 


(1)  Autres  antorités  citées  par  PÂjppelant  : 

10  Dalloz,  Vbo.  Obligations,  §2»No.  1,  pp.  458,639. 

1  Domat  (Edit  in  8vo,  1836)  tit.  1,  §  5,  No.  1  pp,  161, 162, 191  i^Jbid,  liv  1. 
titl,p38a 

Dénizart,  Décisions,  Vbo.  Rescision,  p  471. 
Pothier,  Oblifi:ations,  No.  49. 

2  Troplong,  Vente,  pp  163,  et  guiv. 
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**  sideling  that,  under  the  86th  section  of  the  same  Statute, 
^'  it  is  provided  that  to  all  allegations  of  fact,  in  any  plead- 
^'  ing,  the  ordinary  roles  of  legal  construction  shall  apply,  so 
^^  that  it  shall  be  sufficient,  to  support  any  pleading,  that  the 
^\  facts  in  it  agree  sufficiently  with  those  proved  to  maintain 
^^  the  conclusions  of  such  pleading,  or  some  of  them,  and 
*'  that  the  Court  shall  be  of  opinion  that  the  opposite  party 
*'  could  not  have  been  misled,  by  such  pleading,  as  to  the 
^  real  nature  and  effect  of  the  facts  intended*  to  be  therein 
"  alleged  and  to  be  proved  under  such  pleading  ;  and  that 
'^  the  facts,  stated  by  the  Appellant,  in  his  exceptions,  suffi- 
*'  ciently  apprise  the  Respondent  that  the  Appellant  rests  his 
"  defence  on  the  ground  of  insanity,  want  of  consideration 
^  and  duress  ;  considering  further  that  under  the  rule  of 
^^  law,  quœ  muni  temparalia  ad  agendum^  perpétua  stmt  ai 
^^  exc^iendum^  it  was  competent  to  the  Appellant  to  set  up 
<^  the  said  defence,  that  the  conclusions  taken  by  the  Ap- 
*'  pellant  are  amply  sufficient,  and  that  in  the  judgment  of 
"  the  Court  below,  maintaining  the  demurrers  of  the  Res- 
"  pondent  to  the  said  pleas  of  the  Appellant,  there  is  error  : 
<^  This  Court  doth  reverse  the  said  Judgment  appealed  firom, 
^  and  proceeding  to  render  such  Judgment  as  the  Court 
^^  below  ought  to  have  rendered,  doth  overrule  the  said  de^ 
"  murrers,  and  doth  order  that  the  Record  be  remitted  to  the 
**  Court  below  for  the  adduction  of  evidence  upon  the  issues 
^^  tendered  by  the  Appellant,  and  such  furtherproceedings  had 
^^  as  to  law  and  justice  appertain  ;  and,  lastly,  it  is  ordered 
"  that  the  Respcwident  do  pay  to  the  Appellant  all  costs  by 
**  him  incurred  in  this  behalf,  &c." 

A.  et  6.  Robertson,  pour  l'Appelant» 

Macras  et  Wood,  pour  l'Intimé. 
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COUR  SUPERIEUKE.-QUEBEO- 

Présents  :  Dutal  et  Meredith,  Juges. 

Mbthot  $tal •••«« Demandeum, 

No.  636  Ts. 

de       'I  O'Callaohan Défendeur^ 

1852.  "  et 

^  ItAMFBQv.  •  •  <  • •••<•• Opposante 


Sufé,  que  la  vente  de  ce  qiii  reste  â 
courir  d'iiQ  bail  emphytéotique,  déiinié 
comme  tel  dans  l'avertissement  du  Shé- 
rif, impose  à  l'adjudicataire  l'obligation 
de  payer  le  canon  emphytéotique,  quoi- 
que cela  ne  soit  pas  expressément  dit 
dans  cet  avertissement,  et  quoiqu'il  n'y 
ait  pas  d'opposition  afin  de  charge  à  cet 
effet;  et  conséqnemment,  que  le  créan- 
cier, à  qui  est  dû  cette  rente  ou  canon 
emiphytéotique,  ne  peut  pas  demander  à 
se  faire  indemoiser  à  même  le  prix  de 
l'adjudication,  sous  le  prétexte  que  sa 
Tente  et  ses  autres  droits  résultant  du 
bail  sont  jperdus,  parcequ'il  n'a  pas  fidt 
4'oppositfeo  afin  de  charge. 


Held,  that  the  sale  of  the  nnexiMred 
period  of  an  emphiteotic  lease,  described 
as  such  in  the  bheriff^s  advertisement, 
imposes  ufxyn  the  purchaser  the  obligar 
tion  of  paying  the  stipulated  rent  of  such 
lease,  although  this  is  not  made  an  ex- 
press condition  of  the  sale  in  such  ad- 
vertisement, and  although  there  be  no 
opi>osition  €^  de  ehargt  for  the  preser- 
vation of  such  rent  :  and  consequently, 
that  the  creditor  of  the  rent  of  snch  tix^ 
phiteotio  lease,  cannot  claim  sny  indem- 
nity upon  the  price  of  sale,  upon  the 
pretext  that  the  rent  aforesaid  and  the 
other  rights  appertaining  to  him  under 
the  lease,  are  lost,  by  reason  of  his  not 
having  âled  an  opposition  afin  de  charge* 


Jugement  rendit  le  2S  Avril,  18(3. 


L'Opposant,  Lampson,  ayant  omis  de  filer  nne  opposition 
afin  de  charge,  pour  faire  vendre  l'immeuble  saisi  en  cette 
cause,  sujet  à  une  rente  annuelle,  à  lui  due,  en  vertu  d'un 
bail  emphytéotique,  s'était  imaginé  avoir  perdu  cette  rente, 
et  en  réclamait  la  valeur  par  une  opposition  afin  de  con- 
server, sur  le  prix  de  l'adjudication. 

Le  Défendeur  contesta  cette  opposition. 

Il  fondait  sa  contestation  sur  ce  que  l'Opposant  n'avait 
pas  perdu  la  rente  annuelle,  qui  lui  était  due  en  vertu  de  son 
bail,  au  moyen  du  décret  en  cette  cause  ;  car  ce  décret  était 
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la  vente  du  bail  même,  lequel  décret  assujétissait,  de  toute 
nécessité,  l'adjudicataire  au  paiement  du  canon  emphy- 
téotique. Le  jugement  motivé  rendu  sur  cette  contestation,  et 
le  sommaire  en  tête  de  ce  rapport,  expliquent  suffisamment 
les  questions  de  faits  et  les  points  de  droit  jugés  dans  cette 
cause. 

<<  La  Cour.  •  •  •  •  .considérant  que  la  vente,  par  le  shérif  de 
ce  district,  du  terme  restant  à  expirer  du  bail  emphytéotique 
mentionné  dans  son  rapport,  était  une  vente  des  droits  du 
Défendeur  sur  la  propriété  décrite  au  dit  bail,  et  que  ces 
droits  du  Défendeur  consistaient  dans  ceux  qui  lui  sont  con- 
férés parle  dit  bail,  de  jouir  de  la  propriété  pendant  un  ce^ 
tain  temps,  à  la  condition  de  payer  une  certaine  rente  an- 
nuelle, canon  emphytéotique,  stipulé  au  dit  bail  ;  considérant 
que  la  dite  rente  est  une  partie  essentielle  du  dit  bail,  et  n^en 
peut  être  séparée,  et  n'a  pu  être  et  n'a  pas  été  de  fait  perdue 
par  la  vente  du  terme  à  expirer  du  dit  bail,  déboute  l'opposi- 
tion du  dit  William  Lampson,  par  laquelle  il  réclame,  sur  le 
prix  de  l'adjudication,  la  valeur  de  la  dite  rente,  avec  dépens. 

Caron  et  Baillargé,  pour  les  Demandeurs. 

O'Farrell^  pour  le  Défendeur. 

Stuart  et  Vawwovous,  pour  l'Opposant. 
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COUR  SUPERIEURE.— QUEBEC. 

Presents  :  Bowen,  Jage  en  Chef,  Dutal  et  Meredith,  Juges. 
Na  1887 
de 


1852. 


'  MuBPHT • Demandeur^ 

vs. 

O'DoNOTAN Défendeur. 

et 
Lamfsos • Opposant. 


Jugé,  1.  Qa'il  n'est  pas  nécessaire 
de  faire  enregistrer  les  anciens  titres 
de  propriété. 

2.  Qu'un  propriétaire!  qui  a  laissé 
vendre  sa  propriété  sur  un  Défendeur, 
qui  ne  la  détenait  qu'à  titre  de  bail 
emphytéotique,  peut  demander  d'être 
indemnisé  de  la  perte  de  sa  propriété 
BUT  le  prix  de  l'adjudication. 


Held,  1.  That  it  is  not  necessary  to 
cause  registration  of  old  titles  to  pro- 
perty. 

2.  That  a  proprietor,  who  has  al- 
lowed his  proi>er^  to  be  sold  upon  an 
execution  against  a  Defendant,  who 
held  it  merely  imder  an  emphiteotie 
lease,  can  clami  an  indemnity  for  the 
loss  of  his  property  upon  the  price  fk 
the  sale  of  such  propeity. 


Jugement  rendu  le  22  Avril,  1852. 


Dans  cette  cause  le  Demandeur  avait  fait  saisir  et  vendre 
sur  le  Défendeur  un  immeuble,  comme  s'il  en  eût  eu  la  pro- 
priété absolue,  tandis  qu'il  ne  la  détenait  qu'à  titre  de  bail 
emphytéotique,  en  vertu  d'un  certain  acte,  consenti  par 
l'Opposant,  William  Lampson,  le  13  Août,  1847,  pour  21 
ans,  à  compter  du  1er  Août,  1847,  à  raison  de  six  livres 
courant  par  année.  Lampson,  propriétaire  du  fond,  et 
créancier  de  la  rente  ou  canon  emphytéotique,  avait  laissé 
vendre  cet  immeuble,  sans  former  d'opposition  en  nullité  de 
la  saisie. 

L'immeuble  vendu,  il  s'était  présenté,  par  opposition  afin 
de  conserver,  pour  réclamer,  par  privilège,  le  montant  de 
l'adjudication,  comme  étant  la  valeur  de  son  immeuble  in- 
duement  saisi  et  vendu. 
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Son  opposition  fut  eontestée  par  le  Dems^denr,  poor 
plusieurs  raisons,  entre  autres  sur  ce  que  le  titre  de  propriété 
de  Lampson  n'avait  pas  été  enregistré  ;  mais  lors  de  Par- 
guinent,  la  question  des  droits  du  propriétaire  et  de  Pindem- , 
nité  qui  lui  est  due,  dans  le  cas  posé  plus  haut,  furent 
uniquement  les  points  soumis  à  la  Cour. 

Le  jugement  est  motivé  conune  suit  : 

La  Cour •  .considérant  que  le  Demandeur,  Patrick 

Murphy,  a  contesté  l'opposition  de  Lampson,  soi  le  principe 
qu'il  n'a  point  fait  enregistrer  son  titre  d'acquisition  de  J.  B. 
Forsyth,  en  date  du  2  décembre,  1840,  ni  fait  enregistrer  le 
bail  emphytéotique  par  lui  consenti  au  nommé  Hogan  ;  con- 
ddérant  que  l'enregistrement  de  ces  actes  n'étaient  pas  né- 
cessaires pour  conserver  les  droits  de  propriété  réclamés  par 
le  dit  Lampson  ;  considérant  qu'une  partie  de  la  propriété 
du  dit  Lampson  a  été  vendue  comme  appartenant  au  Défen- 
deur, etc.,  etc.,  renvoie  la  contestation  du  dit  Muiphy,  et 
maintient  l'opposition  du  dit  Lampson. 

O'Farrell,  pour  le  Demandeur. 

Stuart  et  Vannovous,  pour  Lampson. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Dat,  Shith  and  Monoslxt,  Justices. 

No.  1193  CLarocqus  ET  al., • ••Pïaintiffa. 

af       <                                    vs. 
1861.     (AxmnwBf  st  al.,** •••••^  «.D^endante* 


Held,  that  a  promissory  note,  pay- 
able on  demand,  is  due  from  the  day  of 
its  date,  and  that  prescription  runs 
against  it  from  that  time. 


Jugé,  qu'un  billet  Dromissoirei  nay- 
able  a  demande,  est  oÀ  du  jour  de  sa 
date,  et  que  la  prescription  court  contre 
tel  billet  de  ce  jour. 


Judgment  die  14th  day  of  October,  1851. 


This  was  an  action  brought  by  the  PlaintiiBTs,  the  holders 
and  indorsees  of  a  promissory  note,  payable  on  demand, 
against  the  Defendants,  the  makers. 

The  declaration  aUeged  the  making  of  the  note  by  the 
DefendaQts  at  Montreal  on  the  S5th  February,  1837,  payable 
on  demand  to  the  order  of  T.  8.  Brown  t  that  Brown  after- 
wards indorsed  it  to  the  Plaintiffs,  who,  on  the  10th  Januaiy, 
1850,  caused  a  notarial  demand  to  be  made  on  the  Defen* 
dants,  who  failed  to  pay  it,  whereupon  the  note  was  protested 
for  non-payment,  by  means  whereof  the  Defendants  became 
liable,  &c.  and  being  so  liable  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  Montreal  aforesaid,  promised  to 
pay,  &c.  &e.  There  were  also  the  common  counts  :  conclu* 
aion  for  £150  12s.  Id.,  amount  of  note,  and  interest  bom 
date. 

The  Defendants  pleaded  :  1.  That  the  note,  being  a  note 
payable  on  demand,  became  due  and  payable  from  its  date  ; 
that  no  action  had  been  brought  within  five  years,  and  no 
promise  made  by  them  since  the  making  of  the  note,  but 
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that  the  note,  before  the  institution  of  this  action,  was  paid 
and  discharged,  and  they  tendered  their  oath  ;  2.  A  demand 
made  by  Brown  within  one  year  next  after  the  date  of  the  note, 
and  that  no  action  had  been  brought  within  five  years  next 
after  such  demand  ;  S.  That  whilst  Brown  was  the  holder 
of  the  note,  he  became  a  bankrupt,  and  that  the  amount  of 
the  note  was  paid  to  his  assignee,  and  that  the  Plaintiffs 
obtained  possession  of  the  note  illegally  and  without  consi- 
deration ;  4.  Défense  au  fonda  en  fait. 

Grcneral  answers  and  replication. 

The  parties  went  to  proof. 

At  the  hearing  on  the  merits,  Mackat,  for  the  Plaintiffs, 
contended  that  the  note,  being  a  note  payable  on  demand, 
could  not  be  held  to  be  due  and  payable  in  the  sense  of  the 
Statute  34  Geo.  Ill,  c.  3,  until  a  demand  had  been  made, 
and  that  prescription  could  only  run  from  that  time.  It  was 
a  note  à  terme^  and  not  to  be  due  till  after  demand.  It  was 
true  that  it  had  been  held  in  England,  in  favor  of  indorsers, 
that  the  statute  of  limitations  2  Jac.  1  c.  16  runs  against  a 
note  payable  on  demand  from  the  day  of  its  date  ,  but  the 
words  of  the  english  statute  were  different  firom  those  of  the 
provincial  statute,  and  the  Court  here  had  to  interpret  the 
contract  in  connection  with  the  provincial  statute,  without 
reference  to  english  cases  decided  upon  other  words.  (1) 

Day,  J.  J.  contra^  cîtftd  Byles  on  bills,  pp.  107  and  260. 

Day,  Justice  :  The  authorities  all  show,  that  a  note  payable 
on  demand,  is  payable  from  its  date,  and  that  prescription 
rons  firom  then.  The  english  authorities  are  conclusive  on 
this  point  (2).    This  also  is  the  evident  construction  which 

(1)  Byles  on  Bills,  pp.  124  and  255  :— 9  Meeson  and  Wekby's  Reporte  15  :- 
4  Barnewell  and  Cresswell,  p.  235  :— 2  Rogae's  Jurisp.  Consulaire,  p.  407  :— 
Guyot's  Rep.  t.  Prescription  :— Troplong,  Prescription,  No.  802:— PigeanvoL 
1,  p.  35. 

(2)  Ryan  and  Moody,  p.  389:— 1  Selwyn's  Ni«  Prius,  p.  372:-.15  Vincr^ 
Abridgment,  pb  103. 
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has  obtained  in  actions  brought  on  these  notes  in  this  Court. 
Thus/if  an  action  was  brought  on  a  note  before  it  was  due, 
the  action  would  be  dismissed  ;  but  if  an  action  was  brought 
on  a  note  payable  on  demand,  and  no  demand  was  proved^ 
it  would  not  dismiss  the  action,  but  only  affect  the  costs. 

The  following  is  the  judgment  : 

^^  Considering  that  the  promissory  note  in  the  said  deda- 
ration  mentioned,  being  payable  on  demand,  became  and 
was  due  and  payable  on  the  day  of  the  date  thereof,  an(l  that 
a  time  exceeding  the  entire  period  of  five  years  hath  elapsed 
since  the  date  oi'  the  said  note,  without  any  suit  or  action 
having  been  brought  thereon,  within  the  said  period,  by  rea- 
son whereof  and  by  law,  the  said  promissory  note  ought  to 
^,  and  is,  by  the  Court  now  here,  considered  and  held  to  be 
paid  and  discharged,  doth  maintain  the  exception  of  the 
Defendants  in  the  said  cause  firstly  pleaded,  and  dismiss  the 
action  of  the  Plaintiffs,  with  costsi 

Mackat  and  AtisTiK,  for  Plaintiffs. 

J.  J.  Dat,  for  Defendants. 


^v'^^^vxi^v»^»^^»'^^^^^^*^^^^^^^^^»^^ 


IN  THE  CIRCUIT  COURT.— MONTREAL. 
Before  BBumsAU,  Justice. 

No  196   r  RocHELEAU, Plaintiff. 

of 
1852. 


vs. 


The  St.  Lawrence  and  Atlantic  Rail w at     . 
Company.  •  •  •  • Defendants. 


Held,  that  where  by  the  charter  of  a 
Railroad  Company,  tnej  are  not  bound 
to  erect  barriers  at  those  pointa  were 
the  line  crosses  the  public  road,  they 
are  not  answerable  for  injury  done  to 
cattle  straying  on  the  line  from  the 
public  road  :  but  that  parties  allowing 
their  cattle  so  to  stray  are  answerable 
to  the  Railway  Company  for  damage 
done  to  the  cars,  thrown  off  the  track 
by  collision  with  such  cattle^ 


Ju^é,  que  dans  le  cas  où  une  com- 
pagme  poor  la  construction  d'un  Chemin 
de  Fer,  n'est  pas  par  sa  charte  obligée 
d'ériger  des  barriàres  dans  les  endroits 
où  la  ligne  traverse  un  chemin  public, 
telle  compagnie  n'est  pas  responsable 
des  injures  faites  aux  animaux  errants 
sur  telle  ligne  ;  mais  les  parties  dont  les 
animaux  errent  ainsi  sont  reroonsables 
envers  telle  compagnie  des  dommages 
qui  peuvent  en  rasulter. 


Judgment  the  SOth  June,  1852. 

This  was  an  action  to  recover  the  value  of  a  cow  killed  by 
one  oi  the  Defendants'  trains,  and  for  certain  damages  to  the 
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bridges  and  fences  of  the  Plaintiff,  which  the  Defendants  were 
obliged  to  keep  up.  The  declaration  alleged  carelessness 
and  nnskilfulness  of  the  servants  of  the  company  in 
conducting  the  train,  and  that  the  accident  was  occasioned 
by  like  carelessness  :  damages  laid  at  £10  10s. 

The  Defendants  pleaded  that  they  were  proprietors  of  the  line 
of  rail-road,  and  had  a  right  to  use  the  same,  that  the  cow  was 
trespassing,  and  that  the  accident  had  occurred  through  the 
negligence  of  the  Plaintiff,  and  notwithstanding  the  endea- 
vours of  their  engineer  and  servants  to  avoid  a  collision. 
They  set  up  the  same  facts  by  an  incidental  demand,  and 
aUeged  that  by  reason  of  the  collision  four  of  their  cars  were 
thrown  off  the  track,  and  damage  suffered  to  a  large  amount, 
which  they  reduced  to  £60. 

The  evidence  established  that  the  cow  had  strayed  on  to 
the  line  of  rail-road  from  the  public  highway,  and  that  not- 
withstanding the  precautions  taken  by  the  company's 
servants  in  blowing  the  whistle,  shutting  off  steam,  &c.,  it 
was  struck  by  the  engine  and  thrown  under  the  driving 
wheels.  That  in  consequence  of  the  collision  four  of  the  cars 
were  thrown  off  the  track  and  considerable  damage  done,  as 
^eged  in  the  incidental  demand. 

Bruneau,  J.  in  giving  judgment  observed  : — ^It  has  been 
urged  by  the  Plaintiff  that  the  company  are  bound  to  erect 
a  fence  or  gate  where  the  rail-road  crosses  the  public  road, 
and  that  he  (the  Plaintiff)  has  a  right  to  use  the  public  road. 
By  the  first  Act  of  incorporation,  the  company  were  obliged 
to  have  a  gate  at  such  crossings,  but  by  the  amended  Act 
this  obligation  has  been  done  away  with,  and  now  the 
company  are  only  required  to  have  a  sign  across  their  track 
warning  passers  by,  to  "  look  out  when  the  bell  rings,  "  and 
this  they  appear  to  have  done  in  the  present  instance.  The 
company  therefore  are  relieved  of  this  charge,  and  the  public 
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are  put  on  their  guard  ,  and  when  they  hear  the  bell  ring  it 
is  for  them  to  get  out  of  the  way.  There  was,  therefore,  no 
negligence  in  this  particular,  chargeable  on  the  company  : 
the  cow  was  were  it  should  not  have  been  by  the  neglect  of 
the  owner.  It  is  also  in  evidence  that  the  farmers  are  in  the 
habit  of  sending  their  cattle  to  graze  along  the  rail-road  as 
affording  good  pasture.  The  Plaintiff  has  proved  that  the 
train  at  the  time  of  the  accident  was  going  at  much  more 
than  the  usual  speed,  and  that  the  cattle  were  seen  very  far 
off,  from  which  he  would  infer  malice  ;  but  it  is  shewn  on 
the  other  side  that  the  increased  speed  was  at  the  moment 
necessary  to  enable  the  cars  to  mount  an  inclined  plane,  and 
as  to  the  animal  having  been  seen  at  a  distance,  it  would 
be  absurd  to  require  the  train  to  stop  whenever  cattle,  which 
might  or  might  not  be  in  the  direct  path,  were  seen  tres- 
passing on  the  road  of  the  company.  The  necessities  of 
trade  are  against  this.  It  must  be  recollected  that  this  rail- 
road connects  the  waters  of  the  St.  Lawrence  with  the  sea- 
board, and  that  interests  of  immense  magnitude  may  depend 
on  the  company  being  able  to  fulfil  its  engagements  with  the 
public,  in  carrying  passengers  and  goods  at  the  time  stipulated 
in  their  advertisements.  But  if  Courts  of  law  were  to  sanc- 
tion the  doctrine  that  the  rail-road  company  are  bound  to 
stop  their  trains  whenever  cattle  are  found  straying  on  the 
line  of  road,  it  is  quiet  evident  they  could  never  fulfil  their 
engagements,  and  the  public  interests  must  suffer.  It  is 
quite  evident  that  the  same  judgment  must  be  rendered,  on 
the  principle  demand  as  was  lately  rendered  in  the  cause  of 
Vincent  vs.  the  same  Company,  for  killing  a  horse,  and  the 
action  of  the  Plaintiff  is  accordingly  dismissed. 

The  Court  has  had  more  difficulty  with  the  incidental 
demand,  but  as  it  appears  that  the  cow  was  a  trespasser, 
and  that  notwithstanding  the  precautions  to  avoid  a  collision 
taken  by  the  company's  engineer,  such  collision  took  place 
through  the  fault  of  the  incidental  Defendant,  the  company 
22* 
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must  have  judgment,  but  only  for  a  small  amount,  as  they 
have  failed  to  establish  the  precise  amount  of  damage.  The 
judgment  therefore  will  be  for  £4  10s.,  which  is  the  amount 
proved  to  have  been  paid  to  the  company's  workmen  in 
replacing  the  cars  on  the  track. 

PBLLXTm  AND  Pafin,  for  Plaintiif. 

A.  and  6.  Robsrtson,  for  Railway  Company. 


■i^%^^l^»»^M^>^^^^^^^^^»^^>^i^«^^^WW^ 


QUEEN'S  BENCH— CROWN  SIDE— MONTREAL. 
Before  Rolland  ahd  Atlwdt,  Justices. 


The  QusEir,* 

vs. 
McQui60Air.« 


Upon  indictment  for 
Bigamj/. 


Held,  that  in  an  indictment  fat 
Bi|[amy,cominittod  in  a  forei^  country, 
it  18  necessary  that  the  indictment 
•hoold  contain  the  alleiçations  that  the 
accused  is  a  British  subject,  that  he  ii 
or  was  resident  in  the  Province,  and 
that  he  left  the  same  with  intent  to 
commit  the  offence. 

SmbU,  that  the  word  "  elsewhere  " 
in  the  provincial  statute  4th  and  5th 
Yict  ch,  27  sec.  22,  extends  to  Bigamy 
committed  in  a  foreign  jurisdiction. 


Jugé,  qne  dans  mi  acte  d'aeemalîaB 
pour  Bigamie,  commise  dans  on  pays 
étranger,  il  est  nécessaire  d'allégner 
dans  tel  acte  que  le  prévenu  est  on 
sujet  anglais,  qu'il  est  ou  qu'il  a  été  do- 
micilié dans  cette  Province,  et  qu'il  en 
est  {>arti  dans  l'intention  de  conunettre 
le  crime. 

H  semble,  que  le  mot  "  ailleurs  "  dans 
le  statut  provincial  de  la  4e  et  5e  Vict 
ch.  27,  sec.  22,  s'étend  à  la  Bigamie 
commise  dans  une  jurisdiction  étian* 
gère. 


Sittings  in  March  term,  1852. 


The  prisoner  had  been  convicted  at  the  last  term  of  this 
Court,  of  Bigamy,  as  laid  in  the  following  indictment. 

"  The  jurors  do  present  that  Patrick  McQuiggan,  late  of 
"  the  Township  of  Hemmingford,  in  the  Pistrict  of  Montreal, 
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^*  laborer,  otherwise  called  Patrick  Carroll,  on  the  thirteentli 
**  day  of  January,  in  the  ninth  year  of  the  reign  of  our 
**  Sovereign  Lady  Victoria,  at  the  parish  of  Anna  Mullin,  in 
*^  the  County  of  Managhan,  in  that  part  of  the  United  King- 
^^  dom  of  Great  Britain  and  Ireland,  called  Ireland,  did 
^^  many  one  Rose  Carroll,  spinster,  and  her  the  said  Rose  Car- 
^'  roll,  then  and  there  had  for  his  wife,  and  that  the  said 
^^  Patrick  McQuiggan,  otherwise  &c.,  afterwards,  and  whilst 
^^  he  was  so  married  &c.,  on  the  seventh  day  of  June,  in  the 
^^  fourteenth  year  &c.,  at  the  town  of  Moers,  in  the  County  of 
**  Clinton,  in  the  State  of  New  York,  one  of  the  United 
*^  States  of  America,  feloniously  did  many  and  take  to  wife 
**  Electa  Proper,  and  to  her  the  said  Electa  Proper  was  then 
^^  and  there  married,  the  said  Rose  Carroll,  his  former  wife, 
^^  being  then  alive  ;  against  the  form  of  the  statute  in  such  case 
^^  made  and  provided,  and  against  the  peace  of  our  said  Lady 
**  the  Queen,  her  crown  and  dignity  :  and  the  jurors  &c., 
^  that  the  said  Patrick  McQuiggan  afterwards  to  wit,  on  the 
**  twenty-fifth  day  of  August,  &c.,  at  the  Township  of  Hem- 
^  mingford  aforesaid,  was  apprehended  for  the  felony 
**  aforesaid." 

KxRii,  for  the  prisoner,  now  moved  in  arrest  of  judgment, 
submitting  the  following  grounds  :  1.  Because  by  the  indict* 
ment  on  which  the  prisoner  has  been  found  guilty,  no  crime 
against  the  coostitutioa,  statutes,  or  common  law  of  this 
country,  has  been  shewn  or  alleged  to  have  been  committed 
by  him.  2.  Because  the  offence  committed  as  laid  in  the 
indictment  is  an  offence  committed  in  the  United  States  of 
America,  and  is  cognisable  alone  by  the  laws  of  that  country. 
S.  Because  the  said  indictment  does  not  negative  the  excep- 
tion expressly  mentioned  in  the  clause  of  the  statute  creating 
the  said  offence. 

In  support  of  these  grounds,  he  said  :  An  important  point  of 
international  law  is  involved  in  the  decision  of  this  case, 
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viz  :  whether  by  the  word  "  elsewhere  **  in  the  enacting 
clause  of  the  statute  regarding  this  offence,  jurisdiction  is 
given  to  the  Courts  of  this  Province,  over  offences  committed 
in  a  foreign  and  friendly  State.  The  great  object  of  inter- 
national law  being  the  preservation  of  peace  between  the 
nations  of  the  world,  all  the  domestic  concerns  of  each  State 
are  left  to  its  own  management  To  each  State  is  comnnitted 
the  task  of  framing  laws  for  its  own  peace,  good  government, 
and  welfare,  and  of  punishing  all  crimes  committed  within 
its  own  boundaries  ;  and  this  is  but  just  and  right,  for  that 
which  a  man  may  legally  do  in  one  country  may  constitute 
a  crime  in  another.  Thus  a  man  is  allowed,  by  law,  four 
wives  in  Turkey,  but  by  our  laws  he  would  be  liable  to  be 
tried  for  Bigamy.  It  is  evident  therefore  that  the  extension  of 
the  word  "  elsewhere  "  to  foreign  /jountries  would  tend  to 
violate  the  principles  of  international  law,  and  lead  to  the 
greatest  injustice.  On  this  point  I  refer  to  Story's  conflict  of 
laws,  cap.  16,  sec.  20,  and  the  authorities  therein  mentioned, 
and  Kent's  Com.  pp.  21, 37. 

The  next  point  to  be  considered  is,  whether  the  Legisla- 
ture of  Canada  had  any  extraordinaiy  power  granted  to  it 
nnder  the  Imperial  Act  of  the  Union,  by  which  the  interpre- 
tation of  the  word  "  elsewhere,"  as  insisted  on  by  the  Crown, 
could  be  justified.  I  contend  that  it  has  not — ^that  the  Pro- 
vince of  Canada  must  be  considered  as  an  incorporation, 
created  by  Act  of  the  Imperial  Parliament,  and  vested  with 
certain  powers  of  which  the  British  Parliament  has  divested 
itself  in  its  favor.  That  the  Provincial  Legislature  cannot 
exceed  the  powers  so  conferred  on  it,  and  if  it  does  so  the 
Act,  as  regards  this  excess  of  power,  is  null  and  void.  (1) 

Mr.  Justice  Aylwiit  here  interrupted  the  counsel  to  express 
his  entire  dissent  from  such  a  doctrine.  The  judges  in  this 
country  had  to  administer  the  law  as  they  found  it,  and  not 

(1)  7  and  8  Will.  Ill,  Caps.  22  and  23  ;— 4  WiU,  IV,  Cap.  29,  Sec.  56  :- 
1  Stephen's  Com.  102. 
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as  the  judges  of  the  Supreme  Court  in  the  neighbouring 
States,  to  set  in  judgment  on  the  law  itself. 

Sjbrr,  proceeded  : — Supposing  the  Court  pass  sentence  on 
the  prisoner,  and  that  he  suffers  the  penalty  of  the  sentence, 
can  the  Court,  on  his  discharge,  grant  and  secure  to  him 
immunity  from  any  further  prosecution  for  this  offence  ? 
Will  the  Courts  of  the  State  of  New  York,  on  the  trial  of  the 
prisoner  there,  for  this  offence  committed  in  the  body  of  that 
State,  maintain  his  plea  of  autrefois  convict^  grounded  on  the 
record  of  conviction  of  this  Court  ?  Will  the  Court  say,  under 
the  constitution  of  the  United  States,  by  which  concurrent 
jurisdiction  is  prohibited  to  the  individual  States,  this  Court 
has  jurisdiction  ?  (1)  I  contend  that  all  the  Courts  in  this 
Province,  and  particularly  the  Court  of  Queen's  Bench,  has 
power  to  explain  any  ambiguous  terms  in  any  Act,  espe- 
cially one  whereby  that  which  was  not  formerly  indictable 
at  common  law,  is  created  a  felony  ;  all  penal  statutes  are 
to  be  construed  strictly,  and  the  Court  should  lean,  if  there 
are  any  doubtful  terms  in  the  Act,  to  the  side  of  mercy  and 
lenity  :  the  Court  has  a  right  to  expound  the  meaning  even 
against  the  letter  of  the  statute.  It  has  a  right  to  consult  the 
preamble,  and  also  any  former  Acts  which  may  have  refer- 
ence to  the  subject  :  the  only  reasonable  interpretation  to  be 
given  to  this  word  "  elsewhere  '*  is,  that  it  was  intended  to 
give  jurisdiction  to  this  Court  over  offences  committed  in 
the  other  dominions  of  Her  Britannic  Majesty,  any  other 
interpretation  would  be  contrary  to  law,  justice  and  reason  : 
the  Act  of  James,  under  which  the  offence  existed  before 
the  present  Act,  was  as  extensive  as  possible,  and  yet  it  was 
always  held  not  to  touch  such  a  case  as  this,  the  mere  addition 
of  the  word  "elsewhere"  can  give  no  greater  jurisdiction.  (2) 

(1)  Daponcean  on  juriadiction,  pp.  23, 205,  and  909. 

(2)  1  Blackstone,  p.  88  :— Deacon's  Digest  Vbo.  Statute  :— Wilson's  Re- 
ports, (T.  t.  3  Geo.  Ill,)  1763,  Wolferaton  vs.  Bishop  of  Lincoln  :— Montes- 
quieu B.  7,  C.  3  :~Grotius,  B.  2,  C.  16,  S.  12,  N.  2;  Also  as  to  point  of 
international  law,  3  Burrow,  p,  1480,Triquet  et  al.  vs.  Bath. 
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Driscoix,  Q.  C.  contra. 
The  words  of  the  statute  are  as  follows  : 

'^  And  be  it  enacted,  that  if  any  person,  being  married, 
^*  shall  marry  any  other  person  during  the  life  of  the  former 
^*  husband  or  wife,  whether  the  second  marriage  shall  have 
"  taken  place  in  this  Province,  or  dsewherey  every  such 
"  offender  &c.,  shall  be  guilty  of  felony,  &c.  Provided 
*^  always  that  nothing  herein  contained  shall  extend  to  any 
^^  second  marriage  contracted  out  of  this  Province,  by  any 
^'  other  than  a  subject  of  Her  Majesty  resident  in  this  Pro- 
^*  vince,  and  leaving  the  same  with  intent  to  commit  the 
*^  offence,  or  to  any  person  marrying  a  second  time  whose 
^*  husband  or  wife  shall  have  been  continually  absent  from 
^^  such  person  for  the  space  of  seven  years  then  last  past,  and 
**  shall  not  have  been  known  by  such  person  to  be  living 
^^  within  that  time  ;  or  shall  extend  to  any  person  who,  al 
*^  the  time  of  such  second  marriage  shall  have  been  divorced 
*^  ûom  the  bond  of  the  first  marriage  ;  or  to  any  person 
*^  whose  former  marriage  shall  have  been  declared  void  by 
^^  the  sentence  of  any  Court  of  competent  jurisdiction.'' 

Rolland,  Justice  : — ^This  is  a  motion  to  arrest  judgment 
in  the  case  of  a  man  convicted  of  Bigamy,  We  have  no 
difficulty  whatever  in  giving  a  decision  on  this  motion.  A 
good  deal  has  been  said  about  this  Court  not  having  juris- 
diction ;  but  the  word  ^^  elsewheie  "  is,  in  our  opinion,  quite 
sufficient  ;  but  the  indictment  is  defective,  it  is  not  therein 
alleged  that  the  accused  is  a  British  subject  (the  act  bearing 
upon  British  subjects  alone,  committing  such  an  offence  in 
foreign  countries)  and  we  have  no  hesitation  in  arresting  the 
judgment  It  is  absolutety  necessaiy  in  all  parallel  cases 
that  the  indictment  should  contain  the  allegations  that  the 
accused  is  a  British  subject,  that  he  is  or  was  resident  in  this 
Province,  and  that  he  left  the  same  with  intent  to  commit 
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the  oiTence.    These  allegations  being  wanting,  judgment  is 
arrested,  and  the  prisoner  discharged. 

Aylwdt,  Justice,  concurred  in  what  had  fallen  from  the 
learned  President  of  the  Court.  (1) 

Driscoll,  Q.  C,  for  the  Crown. 
SjebH|  for  the  Prisoner. 


W^»^^>^^^«^^V>N^i»^^^^«^>^>^^^»^«^l^N^>^^^^ 


IN  THE  QU^N^S  BENCH.  |  tHREE-RIVERS. 

Before  Sir  Jas.  Stuart,  Bart.  C.  J.  and  Rolland  and 
Pakst,  Justices. 

SMallort, Appdkmij 
and 
Hart, Respondent. 


Held,  1.  That  in  cases  of  sales  of 
Dvaste  lands,  tradition  is  necessary  to 
convey  the  right  of  property. 

2.  That  when  the  purchaser  by 
private  sale  of  such  lands  does  not  take 
possession  of  the  same,  such  lands  may 
De  legally  seized  and  sold,  as  belongs 
uif(  to  thie  vendor. 

8.  That  in  such  case  the  porchaser 
becomes  seized  of  such  lands,  to  the 
ezclusièn  of  the  purchaser  who  has 
neglected  to  take  possession. 

4»  That  a  partition  among  co-heirs, 
duly  homologated,is  evidence,  as  against 
third  parties,  of  the  quality  assumed  by 
such  heirs,  and  it  is  not  necessary  that 
certificates  of  baptism  and  of  marriage 
4Bhould  be  produced. 


Jugé,  1.  Que  dans  le  cas  de  vente 
privée  de  terres  non  défrichées  et  en 
bois  debout,  la  tradition  est  nécessaire 
pour  transmettre  la  propriété. 

2.  Qu'à  défaut  de  prise  de  possession 
par  l'acquéreur  par  titre  privé,  ces 
terres  peuvent  être  légalement  saisies 
et  décrétés  sur  le  vendeur. 

3.  Que  le  décret  saisit  l'adjodicataîre 
dans  ce  cas,  au  préjudice  de  ï'acç^uéreur 
qui  n'a  pas  pris  possession  de  fait.  • 

4.  Qu'un  partage  homologué  en  jus- 
tice entre  co-héritiers,  fait  preuve  â 
l'égard  de  tiers  de  la  (qualité  de  tels 
héritiers,  sans  qu'il  soit  nécessaire  de 
produire  les  certificats  de  baptême  et 
de  mariage. 


Judgment  rendered  19th  July,  1852. 

The  appeal  was  instituted  from  a  judgment  maintaining 
the  opposition  afin  éPannuler  filed  by  the  Respondent  in  the 

(1)  Dwarris  on  Statutes,  660-667  :  and  cases  there  cited,  viz  :  Burr.  154  Rex 
vs.  Jarvis:— 1  East,  649  Rex  vs.  Stone  :— 1  T.  R.  141  :— 7  T.  R.  27:— 

1  Russell.  C.  and  M.  191,  Note  T.  **  It  seems,  however,  that  when  the  juris- 
diction of  the  Court  depends  upon  particular  circtunstancesi  exclusive  of  Ihe 
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cause.  The  original  action  was  brought  by  the  Appellant, 
Plaintiff  in  the  Court  below,  against  one  Ami  J.  Parker,  and 
in  satisfaction  of  the  judgment,  certain  lands  were  seized  as 
belonging  to  the  Defendant.  The  Respondent  claimed 
the  said  lands,  and  by  her  opposition  alleged  that  on 
the  28th  February,  1814,  the  late  Ezekiel  Hart,  her  father, 
purchased  at  Sheriff's  sale  the  lots  of  land  situated  in  the 
township  of  Compton,  known  as  lots  Nos.  2  and  3  in  the 
4th  range  of  lots  in  the  said  township,  containing  200  acres 
of  land  each,  and  the  east  half  of  lot  No.  2,  in  the  6th  range  ; 
which  said  lands  had  been  seized  as  belonging  to  Oliver 
Barker,  under  a  writ  of  execution,  and  that  after  the  forma- 
lities had  been  observed,  the  lands  were  adjudged  to  the  late 
Ezekiel  Hart  by  the  said  Sheriff,  by  means  whereof  the  said 
late  Ezekiel  Hart,  thereupon  immediately  became  seized  and 
possessed  of  the  said  lots  of  land  as  the  owner  and  proprietor 
thereof,  and  that  he  continued  so  seized  and  possessed  until 
his  death,  which  occurred  at  the  town  of  Three-Rivers 
on  the  16th  September,  1843,  leaving  a  certain  num- 
ber of  children,  and  among  them  the  Opposant,  Harriet  Hart, 
issue  of  his  marriage  with  the  late  Frances  Lazaray,  who 
died  at  Three-Rivers,  in  April,  1821,  and  between  whom 
and  the  said  late  Ezekiel  Hart,  a  communauté  de  biens 
existed.  That  no  division  of  the  property  of  the  community 
had  taken  place  previous  to  the  death  of  the  survivor  of  them. 


offence  itself,  it  is  in  eeneral  unnecessary  to  aver  them  upon  the  &ce  of  the 
indictment ."  1  Moody,  407,  Rex.  vs.  Fraser. 

Note.^—ln  this  case,  the  proof  of  the  first  marriage  was  attempted  to  be  made  ' 
by  the  voluntary  examination  of  the  accused,  taken  before  Tnomas  Clancy, 
ïTsquire,  the  committing  magistrate,  but  this  being  irregular  and  defective,  its 
reception  was  sucessfiilly  objected  to  by  the  Counsel  for  the  prisoner.  The 
Crown  then  tendered  the  evidence  of  Mr.  Clancy,  as  to  the  story  the  prisoner 
told  him  when  taken  before  him  after  his  arrest.  This  the  Court  held  to  be  good 
evidence,  and  allowed  it  to  go  to  the  jury,  this  was  the  only  evidence  of  the  first 
marriage,  the  prisoner  having  on  that  occasion,  as  Mr.  Clancy  deposed,  confessed 
to  him  that  he  was  guilty  of  the  ofiTence,  as  charged  ,  and  at  the  same  time 
expressed  his  readiness  to  return  and  live  with  his  first  wife.  The  second  mar« 
riage  was  proved  by  the  evidence  of  the  clergyman  who  solemnised  it 
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and  that  by  a  deed  of  partition  between  the  said  children, 
the  said  lots  of  land  so  acquired  at  Sheriff's  sale  by  the  said 
Ezekiel  Hart,  were  allotted  to  the  said  Harriet  Hart,  the 
Respondent,  and  by  reason  whereof  she  became  and  was 
seized  and  possessed  of  the  said  lots  of  land  as  the  only  law- 
fhl  owner  and  proprietor  thereof  ;  that  the  Appellant  had 
caused  the  said  lands  to  be  seized  as  belonging  to  the 
Defendant,  and  concluded  that  she,  the  Respondent,  might  be 
declared  the  owner  and  proprietor  of  the  said  lots  of  land,  and 
that  the  seizure  thereof  by  the  appellant  might  be  declared 
null  and  void. 

Among  the  exhibits  filed  by  the  Respondent  in  support  of 
her  opposition  were  : 

lo.  Deed  of  sale  by  Sheriff  to  the  late  Ezekiel  Hart,  dated 
1st  March  1814,  of  the  lots  of  land  above  mentioned. 

2o.  Deed  of  partition  of  the  estate  of  the  late  Ezekiel  Hart 
and  uxoTy  passed  before  LaBarre,  and  colleague,  shewing 
that  the  said  lands  had  been  allotted  to  the  Opposant. 

S.  Copy  of  a  judgment  homologating  the  said  deed  of 
partition. 

4.  Act  of  renunciation  by  Opposant,  and  six  others  named, 
to  the  succession  of  Ezekiel  Hart,  11th  October,  1844. 

This  Opposition  was  met  by  an  answer  setting  forth  that 
the  Sheriff's  deed  to  Ezekiel  Hart  did  not  convey  any  right 
of  property  to  him,  because  Oliver  Barker,  named  as  Defen- 
dant in  the  suit  of  Hart  vs.  Barker,  was  not  at  the  time  of 
the  adjudication,  and  had  not  for  eleven  years  previous 
thereto,  been  proprietor  or  possessor  of  the  lots  in  question,  or 
of  any  of  them  ;  all  which  lots,  at  and  previous  to  the  adjudica- 
tion had  been,  as  the  late  Ezekiel  Hart  then  well  knew, 
the  property  and  in  the  possession  of  Samuel  Hickok,  of 
Burlington,  Vermont,  from  whom  the  Defendant  acquired 
the  lands  by  deed  of  the  16th  September,  1847,  passed  before 
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Jobin  and  colleague,  notaries,  produced  and  filed.  The 
Plaintiif  then  proceeded  to  set  forth  a  deed  of  sale  of  the  2Sd 
May,  1803,  passed  before  Prévost  and  colleague,  notaries, 
irom  Oliver  Barker  to  Samuel  Buel,  and  a  deed  of  8€de  of  the 
said  lots  irom  the  said  Buel  to  the  said  Hickok,  befoie  Barbeau 
and  colleague,  notaries,  dated  the  19th  January,  1807.  Thai 
after  the  deed  from  Barker  to  Buel,  Barker  had  neither  title 
to  nor  possession  of  any  of  the  said  lots,  of  all  which  Ezekiei 
Hart,  at  the  time  of  the  alleged  adjudication  waa  well  awaie, 
but  notwithstanding  such  knowledge  caused  the  lands  to  be 
taken  in  execution  as  belonging  to  Barker,  in  order  to  become 
the  purchaser  thereof  by  Sheriff's  sale,  and  that  if  the  lands 
were  delivered  to  the  Sheriff  by  Barker,  it  was  done  by 
connivance  between  him  and  Hart,  and  that  the  latter  might 
become  the  purchaser.  The  Plaintiff  then  alleged  that  the 
portage  referred  to  did  not  convey  to  the  Opposant  any  title 
to  the  lots  in  question,  inasmuch  as,  in  so  far  as  relates  to 
the  lands,  it  derived  all  its  validity  from  the  alleged  Sheriff's 
deed  which  was  null  and  void.  The  Plaintiff  therefore 
prayed  for  the  dismissal  of  the  opposition.  The  Plaintiff 
pleaded  :  2.  a  défense  au  fonds  en  fait.  Issue  having  been 
joined  by  a  general  replication.  Three  witnesses  were 
examined  on  behalf  of  the  Plaintiff,  but  no  one  could  esta- 
blish any  tradition  to  or  possession  by  Buel  or  Hickok,  prieur 
to  the  Sheriff's  sale  to  Ezekiel  Hart,  and  on  the  30th  August, 
1849,  the  following  judgment  was  rendered.  Present  ;  D. 
MoNJDELST,  Gairdner  and  Atjlwin,  Justices. 

The  Court,  &c.,  considering  that  immediately  before  the 
time  of  the  adjudication  of  the  said  lot  of  land  to  Ezekiel 
Hart,  and  of  the  giving  and  granting  to  him  by  the  Sheriff  of 
the  District  of  Three-Rivers  a  deed  of  sale  for  the  same, 
Oliver  Barker,  upon  whom  the  said  lot  was  seized,  was  the 
possessor  of  the  same,  the  sale  of  the  said  lot  by  the  said 
Oliver  Barker  to  Samuel  Buel  not  having  been  followed  by 
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tradition  ;  it  is  considered  that  the  opposition  of  the  said 
Harriet  Hart  be  and  the  same  is  hereby  maintained,  with 
costs  against  the  Plaintiff,  Dissentients  Aylwin,  Justice. 

It  is  from  this  judgment  that  the  Plaintiff  instituted  an 
appeal,  and  he  submitted,  that  inasmuch  as  the  Opposant 
grounded  her  right  to  the  land  in  dispute  on  her  being 
one  of  the  heirs  of  her  mother,  and  on  an  alleged  partage 
between  her  co-heirs,  and  S.  B.  Hart  as  accepting  the 
succession  of  his  father,  it  was  incumbent  on  her  to  prove 
the  allegations  of  her  opposition  in  relation  to  these  points  ; 
and  that  the  recitals  contained  in  the  deed  of  partage  might 
be  sufficient  as  against  the  parties  to  that  deed,  but  not  as 
against  the  Plaintiff,  in  relation  to  whom  the  portage  was 
res  inter  alios  actOj  and  theie£3re  not  establishing,  as  against 
him,  the  marriage  of  Ezekiel  Hart  and  wife,  their  death,' and 
the  quality  of  the  various  parties  to  the  portage  as  hoirs. 

The  Plaintiff  contended  also  that  traditiony  if  at  all  neces- 
sary in  the  case  of  wild  lands,  is  to  be  proved  by  a  Plaintiff 
or  Opposant  claiming  lands  under  a  title.  The  Defendant 
setting  up  an  adverse  title,  (or  as  in  this  case  his  creditor 
having  an  interest  to  support  such  title)  must  be  taken  to 
have  been  in  possession  at  the  time  of  the  seizure.  The 
opposition  contained  no  allegation  that  Parker  was  not  in 
possession,  it  rather  took  for  granted  his  possession,  but  not  as 
proprietor.  It  was  in  effect  a  demand  aupétitoire  in  which  the 
Defendant's  possession  is  assumed,  and  the  Opposantes  right 
is  alleged  as  that  of  a  proprietor  with  a  perfect  title,  including 
tradition  or  something  equivalent  to  it.  Had  BuePs  deed 
fiom  Barker  been  made  subsequent  to  the  SherifTs  to  Hart, 
Hart  or  his  representatives  might  perhaps  have  invoked  the 
SherifPs  title  as  sufficient  to  sustain  his  action,  even  against 
a  Defendant  admitted  to  be  in  possession,  in  such  a  case  the 
possession  might  be  supposed  to  have  passed  by  the  adjudi- 
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cation ,  and  the  Defendant's  possession  nnder  snch  subse- 
quent deed  looked  upon  as  a  possession  without  title.  But 
to  presume  Barker  to  have  been  proprietor  as  well  as  in  pos- 
session, notwithstanding  the  production  of  a  deed  to  Buel, 
prior  to  the  seizure,  would  be  to  cany  the  doctrine  of  pie- 
sumption  very  far  indeed.  It  would  be  in  effect  to  give  the 
adjudicataire  all  the  rights  the  saiH  would  have  had  in  case 
the  prior  deed  had  not  existed.  It  would  give  to  a  décret  of 
waste  and  uncultivated  forest  lands,  sold  previous  to  the 
décret  J  the  same  effect  as  under  the  most  rigorous  doctrine  of 
the  old  laws,  could  have  been  claimed  for  it  in  case  of  a 
defendant  living  upon  and  cultivating  lands  as  the  ostensible 
proprietor.  It  would  enable  the  Plaintiff  who  must  be  sup- 
posed cognizant  of  the  facts  to  invoke  the  protection  which 
was  claimed  by  many  of  the  old  firench  writers,  and  in  nu- 
merous cases  given  by  the  Courts  to  adjudicataires  who  in 
good  faith  became  purchasers  at  judicial  sales  of  lands  openly 
possessed  by  Defendants,  and  which  were  sold  after  all  the 
formalities  of  the  saieie  réelle  had  been  complied  with,  and 
this  too,  without  producing  any  proof  of  the  regularity  of  the 
proceedings,  on  which  his  title  is  founded,  although  put  en 
demeure  to  produce  them  by  the  contestation  of  the  Plaintiff. 

Authorities  cited  by  Respondent.  (1). 

Sir  Jamxs  Stuart,  Baronet,  Chief  Justice  : — ^This  is  an 
opposition  afin  de  distraire  by  which  the  Respondent,  an 
Opposant,  claims  under  a  deed  of  partition,  dated  the  27th 
October,  1846,  a  certain  inmioveable  in  this  cause  seized. 

(1)6  Cochin  pp.  11,401,404:— Pothier  delà  Propriété, pp.  251,  252  :— 4  Co- 
cliin,  p.  159:— Pothier  Tr.  de  la  Vente,  Nos.  630,  654:— 3  Cochin  p.  401:— 8 
TouUier  Nos.  148, 150, 156, 161  :— Pothier,  OhUeations  Nos.  738, 739  :-^  Tonllier 
Nos.  55, 56  :— 9  Tonllier  p.  115  note  :— 12  Wendell's  Rep.  pp.  631. 677  :— Pothier 
Tr.  de  la  Propriété  pp.  293, 324  :— 3  Phillips  No.  1237  :— Yo6t  Tit  4,  No.  7  :— 2 
Phillips  p.  674. 

Merlin  Répertoire  Vho.  Tradition. 

Lachaise,  Expropriation  forcée  No.  413. 

Troplong,  Vente,  No.  276. 

8TouiUerNoe.l48,  150. 


351 

The  question  raised  between  the  Appellant,  Plaintiff,  and  the 
Respondent  is  as  to  the  validity  of  a  Sheriff's  title,  in  a 
certain  cause  wherein  Ezekiel  Hart  was  Plaintiff,  and  one 
Oliver  Barker  was  Defendant,  and  wherein  the  said  Ezekiel 
Hart,  the  father  of  the  Respondent,  became  the  purchaser  of 
the  immoveable  property  in  question.  The  Opposant  claims 
that  property  as  representing  her  mother,  deceased.  A  She- 
riff's title  is  most  important,  and  ought  not  to  be  defeated, 
save  and  except  in  the  case  of  the  property  having  been 
seized  miper  non  domino  et  non  posridente.  The  Plaintiff, 
who  has  contested  this  opposition,  claims  the  property  by 
virtue  of  a  title  firom  Barker  to  Buel,  1803,  from  Buel  to 
Hickok,  1807,  and  from  Hickok  to  Defendant,  1847.  Wc 
are  of  opinion  that  in  these  several  sales  and  transfers  there 
was  no  tradition,  and  that  Buel  and  Hickok  have  had  no 
possession  ;  while  we  are  of  opinion  that  Oliver  Barker  was 
in  possession  at  the  time  the  property  was  sold  upon  him. 

It  has  been  objected  that  there  is  no  proof  of  the  heirship 
of  the  Opposant  :  this  could  not  be  taken  advantage  of  by 
the  general  issue  ;  it  ought  to  have  been  pleaded  specially. 
The  Sheriff's  title  must  consequently  be  held  good,  and  the 
judgment  of  the  Court  below  confirmed. 

The  judgment  in  appeal  is  as  follows  : 

The  Court,  &c.,  considering  that  the  land  in  question  in 
this  cause,  was,  by  the  Sheriff  of  the  District  of  Three-Rivers, 
legally  seized  and  taken  in  execution  under  competent 
authority,  and  by  the  said  Sheriff  adjudged  and  sold  in  due 
form  of  law,  on  the  28th  day  of  February,  1814,  to  the  late 
Ezekiel  Hart  who  became  the  purchaser  thereof  at  the  public 
sale  made  of  the  same,  by  the  said  Sheriff;  and  considering 
that  before  and  at  the  time  of  the  said  Sheriff's  sale  the  said 
land  was  in  a  wild  and  uncultivated  state,  and  was  not  in 
the  visible  or  actual  possession  or  occupation  of  any  person 
as  proprietor  thereof  ;  and  considering  also  that  there  is  no 
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evidence  in  this  cause  to  establish  that,  afteT  the  sale  of  die 
9aid  land  by  Oliver  Barker  to  Samuel  Buel,  on  the  23d  May, 
1803,  or  after  the  sale  of  the  said  land  by  the  said  Samuel 
Buel  to  Samuel  Hickok,  on  the  19th  May,  1807,  either  the 
said  Samuel  Buel  or  the  said  Samuel  Hickok,  became  or  was 
in  any  manner  possessed  of  the  said  land,  under  and  in 
pursuance  of 'the  said  last  mentioned  sales,  or  either  of  them, 
at  any  time  before  the  said  Sheriff's  sale  to  the  said  Ezekiel 
Hart,  or  at  the  time  the  same  took  place  ;  and  considering, 
therefore,  that  the  said  land  was  legally  seized  and  taken  in 
execution  and  sold  by  the  said  Sheriff  to  the  said  Ezekiel 
Hart,  as  being  the  land  of  the  said  Oliver  Barker,  and 
considering  that  the  right  of  property  in  the  said  land  thus 
acquired  by  the  said  Ezekiel  Hart,  hath  passed  from  him 
and  became  vested  in  the  said  Harriet  Hart,  under  and  by 
virtue  of  the  deed  of  partition  in  the  opposition  afin  d*anmh 
Ifsr  of  the  said  Harriet  Hart,  in  this  cause,  in  the  Court 
below,  filed,  mentioned  ;  and  considering,  therefore,  that  the 
said  opposition  of  the  said  Harriet  Hart  was  and  is  well 
founded,  and  that  in  the  maintaining  of  the  same  by  the 
Court  below,  there  is  no  error  ;  it  is  by  the  said  Court  now 
here  adjudged,  that  the  judgment  appealed  firom,  be  and  the 
same  is  hereby  in  all  things  affirmed,  with  costs  to  the  said 
Respondent  against  the  said  Appellant. 

Robertson,  A.  and  6^  for  Appellant. 

Stuart,  H.  for  Respondent. 
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DISTRICT  OF  MONTREAL. 


QUEEN'S  BENCH. 
ÂPPSAL  Side. 

Before  Sih  James  Stuart,  Baronet,    Chief   Justice,  and 
RoLLAiTD,  Paxet  and  Atlwin,  Justices. 

YoNDEinrsLDEN, Appellant. 

and 
Haet  and  al., Respondents. 


The  validity  of  a  cootestation  to  a 
report  of  distribotion,  bj  which  the 
claims  of  a  baUUur  defoudi  were  pas- 
sed over, being  called  in  question,  and 
the  Court  pronouncing  its  validity,  held 
per  Sir  James  Stuakt,  Baronet,  Chief 
Justice,  that  the  hailUur  dt  fondé,  either 
anterior  or  posterior  to  the  Ordinance  of 
the  4tfa  Vic.  Cap.  30,  is  bound  to  enre- 
gister  his  title. 


La  validité  d'une  contestation  d'un 
rapport  de  distribution,  dans  lequel  les 
réclamations  d'un  bailleur  de  fonds  ont 
été  omises,  étant  mise  en  question,  et  la 
cour  rejetant  cette  contestation  comme 
irrégubére,  jugé  parSir  James  Stuabt, 
Baronet,  Juge-en-Chef,  que  le  bailleur 
de  fonds,  soit  antérieur  soit  postérieur  â 
l'Ordonnance  de  la  4e  Vie  c  90,  doit 
enregistrer  son  titre. 


Judgment  rendered  the  29th  July,  1852. 

This  appeal  was  brought  from  a  judgment  of  the  Superior 
Court,  sitting  at  Montreal,  rendered  on  the  2nd  day  of 
December  1851,  dismissing  the  contestation  filed  by  the 
Appellant,  Opposant  in  the  Court  below,  to  the  Report  of 
distribution  and  collocation  made  and  filed  by  the  Protho- 
notary  of  the  late  Court  of  Queen's  Bench  for  the  District  of 
Montreal,  and  from  the  homologation  of  the  said  Report 
subsequently  obtained  by  the  Respondents,  Plaintiffs  and 
Opposants  in  the  Court  below,  on  the  22nd  day  of  December 
1851. 

The  Sheriff  of  the  District  of  St.  Francis,  under  an  execu- 
tion issued  at  the  suit  of  the  Respondents,  against  the  lands 
and  tenements  of  their  debtor,  François  B.  Blanchard,  the 
Defendant  in  the  cause,  had  sold  by  distress,  certain  lots 
of  land  in  the  Township  of  Kingsey,  possessed  by  and 
belonging  to  the  said  Defendant,  and  had  returned  the  pro- 
ceeds of  the  said  real  estate,  amounting  to  the  sum  of  £78 
ITs.  4d.  currency,  into  Court,  to  be  distributed. 
2S 
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Upon  the  return  of  these  monies,  the  Respondents  filed  an 
Opposition  afin  de  conserver  for  the  sum  of  £370  8e.  Sd. 
currency,  founded  upon  a  Judgment  obtained  by  them  in  the 
Court  of  King's  Bench  for  the  District  of  Montreal,  on  the  Idth 
of  October  1838,  against  the  said  Defendant,  François  B. 
Blanchard,  and  another,  jointly  and  severally,  duly  registered 
on  the  S7th  of  December  1842,  in  the  Registration  District  of 
Nicolet,  within  which  the  above  mentioned  lots  of  land  were 
situated,  and  creating  and  bearing  by  law,  and  in  virtue  of 
its  said  registration  a  right  of  mortgage  over  the  same  for  the 
payment  of  the  said  sum. 

The  Appellant  also  filed  an  Opposition  afin  de  conserver 
in  the  cause  ;  his  reasons  of  Opposition  set  forth,  that  he  had 
sold,  by  difierent  notarial  deeds  of  sale,  passed  in  and  before 
the  year  1836,  the  said  lots  of  land,  seized  and  sold  in 
execution  in  the  cause,  to  certain  persons  mentioned  and 
described  in  his  Opposition  for  the  various  sums  therein 
specified,  and  that  as  the  vendor  of  the  said  real  estate,  he 
was  entitled  to  be  collocated  on  the  monies  arising  from  the 
sale  thereof,  under  his  privilege  of  bailleur  defondSy  in  pre- 
ference to  all  other  hypothecary  creditors. 

By  a  Report  of  distribution  and  collocation,  filed  in  the 
cause  the  6th  July,  1848,  the  Respondents  had  been  collo- 
cated for  the  sum  of  £67  19s.  Id.  currency,  on  account  of 
the  sum  claimed  by  them  in  their  Opposition,  to  the  exclusion 
of  the  Appellant. 

On  the  10th  July,  1851,  the  Appellant  filed  a  contestation 
lo  this  Report,  alleging  for  reasons  of  contestation,  that  the 
Report  was  irregularly  obtained  ;  that  the  Respondents'  Oppo* 
sition  had  been  filed  after  the  expiration  of  the  delay  prescrib- 
ed by  the  Rules  of  Practice,  and  without  the  knowledge  of  the 
Appellant  ;  and,  in  fine,  that  the  Aj^ieUant's  claim,  as  founded 
on  a  privileged  ri^t  of  baiUeur  de/onds^  should  have  been 
preferred  to  the  hypocbecaiy  elaim  of  the  Respondents. 
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Issue  was  joined  on  this  contestation  by  a  general  answer. 

The  canse,  after  having  been  inscribed  by  the  Appellant 
for  hearing  on  the  merits  several  times,  was  finally  argued 
find  heard  on  the  1st  of  December  1851,  without  any  Enquête 
having  been  made  by  the  Appellant,  a^d  on  the  2nd  the 
Court  rendered  judgment^  rejecting  the  contestation  with 
eosts. 

On  the  22nd  December,  1861,  upon  a  motion  made  by  the 
Respondents  the  Court  rendered  Judgment,  homologating  the 
report  of  distribution  and  collocation  filed  in  the  cause  on 
the  6th  July,  1848. 

It  is  from  this  Judgment,  and  from  that  of  the  2nd  December 
last,  rejecting  the  Appellant's  contestation,  that  the  appeal 
had  been  instituted. 

The  question  submitted  to  the  Court  below  was,  whether 
the  AppeUant,  who  had  neglected  to  register  his  claims  over 
the  said  lots  as  vendor,  could  exercise  his  privilege  of  bailleur 
de  fonds,  to  the  prejudice  of  the  Respondents  who  had  duly 
registered  their  hypothecary  claim  within  the  period  pres- 
cribed by  law. 

The  Respondents  contended  that  the  Vendor  of  a  Real 
Estate,  or  bailleur  defondSy  who  had  neglected  to  register  a 
deed  of  sale  anterior  to  the  passing  of  the  Registry  Ordinance, 
4  Victoria,  Chapter  30,  on  or  before  the  1st  November,  1844, 
the  period  limited  for  the  registmtion  of  old  deeds,  could  not 
claim  to  the  prejudice  of  subsequent  hypothecary  creditors, 
whose  titles  have  been  duly  registered  before  him,  as  the  Law 
specially  required  the  formality  of  registration  within  the 
said  period,  to  preserve  such  privileged  claims  in  their  full 
force  and  effect,  against  all  subsequent  hypothecaiy  cre- 
ditors. (1) 

(1)  4  Vic  :  ch.  30,  Sees.  1,  3,  31  :— 7  Vic.  ch.  22^  Sec.  12. 
23» 
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has  been  produced  by  the  want  of  security  against  the  pri- 
vilege of  the  vendor,  and  a  remedy  for  the  evil  is  loudly 
called  for. 

Rolland,  Justice  : — Upon  this  question,  (the  registration 
of  the  privilege  of  the  vendor,)  three  of  our  Courts  have 
already  been  divided  ;  howeveï,  a  majority  has  decided  in 
favour  of  the  non-registration.  But  to-day,  in  this  Court, 
we  have,  for  the  first  time,  the  opinion  of  the  Chief  Justice 
upon  the  matter.  I  hold  that  the  point  does  not  arise  in  this 
case,  because  the  contestation  of  the  Appellant  is  so  in- 
formal that  it  must  be  dismissed  as  inadmissible  ;  so  that 
the  question  of  registration  cannot  be  determined.  How- 
ever it  is  time  that  the  Legislature  should  interfere,  and  put 
an  end,  by  a  declaratoiy  Act,  to  the  uncertainty  arising  out 
of  this  diversity  of  opinion. 

Sir  James  Stuart  : — It  is  proper  for  me  to  state  why  I 
thought  it  my  duty  to  give  an  opinion  Upon  this  point. 
Although  the  contestation  is  imperfect  and  irregular,  still  it 
contains  sufficient  allegations  to  ground  the  claim  of  privi- 
lege as  bailleur  de  fondSy  which  is  all  that  is  required  under 
the  system  of  pleading  in  this  country.  Entertaining  this 
opinion,  it  was  my  duty  to  examine  the  validity  of  this 
claim,  and  deeming  it  unfounded  for  want  of  registration  of 
the  privilege  claimed,  I  concur  for  this  reason  in  confirming 
the  judgment  by  which  the  contestation  was  overruled. 

Atlwiit,  Justice  : — I  am  of  opinion  that  the  proceedings 
of  the  Appellant  are  so  irregular  and  imperfect  that  they 
cannot  be  tolerated,  and  that  his  contestation  must  be  struck 
fVom  the  files,  and  for  that  reason  I  say  that  the  question  of 
registration  does  not  arise  in  this  case.  However,  as  the 
Chief  Justice  is  of  Opinion  that  the  allegations  of  the  con- 
testation were  sufficient  to  enable  him  to  discover  what  the 
Appellant  intended  to  claim,  I  think  it  was  his  duty  to  give 
his  opinion  upon  this  important  point,  and  knowing  the 
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weight  dne  to  that  opinion,  the  expression  of  it  cannot  but 
do  good.  (1) 

Pakjbt,  Justice  : — ^There  is  upon  this  point  a  settled  juris- 
prudence, by  which  it  has  been  determined  that  inasmuch 
as  no  delay  has  been  granted  to  the  vendor  to  register  his 
claim,  it  is^  impossible  to  carry  out  the  law,  and  declare  that 
his  privilege  shall  be  lost  for  want  of  registration.  The  dif- 
ficulty arises  from  the  fact  that  the  registry  laws  apply  to 
general  mortgages  created  before  the  ordinance  and  to 
special  mortgages  subsequent  thereto.  If  the  privilege  of  the 
bailleur  de  fonds  was  regulated  by  the  registration,  a  moment 
must  necessarily  occur  during  which  such  general  mortgages 
should  affect  the  property  sold  to  the  prejudice  of  the  vendor, 
which  cannot  have  been  the  intention  of  the  Legislature. 
The  majority  of  the  Judges  have  decided  that  such  privi- 
leges cannot  be  lost  by  the  want  of  registration,  and  it  is 
now  the  jurisprudence. 

Judgment  confirmed. 

The  Court,  &c.,  considering  that  the  paper  writings 
docketed  and  marked  as  a  contestation,  by  the  Appellant,  of 
the  Report  of  distribution  and  collocation,  which  was  homo- 
logated by  the  Court  below,  on  the  13th  day  of  December, 
1851,  was  wholly  informal  and  insufficient  to  raise  an  issue 
of  law  between  the  Appellant  and  the  Respondent,  on  which 
the  privilege  de  bailleur  defondSj  claimed  by  the  Appellant, 
might  have  been  tried  and  adjudicated  upon  ;  And  that  in 
the  judgment  of  the  Court  below  rejecting  the  said  contes- 
tation, so  styled,  there  is  no  error  ; 


(1)  In  the  case  of  Wilson  and  Atkinson,  ante  pfi,  Mr.  Jnstiee  Atlwiv, 
dissenting  from  the  majority  of  the  Court,  expressed  an  opinion  in  entire  accord- 
ance with  that  of  the  CHiief  Justice  in  this  case.  It  is  true  that ,  in  the  present  case, 
the  privilege  of  the  vendor  is  anterior  to  the  ordinance  4  Vict,  C.  30,  hut  the 
opinion  of  the  Chief  Justice  applies  to  all  privileges  ofbaUkurdefondt,  whether 
anterior  or  posterior  to  the  ordinance.  See  4  T.,  C.  30, 8. 1,  4  and  31,  and  7  V., 
C.  22.,  S.  12:— 1  L.  C.  Rep.  pp.  3,  4,  5. 
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And  considering,  that  after  the  rejection  of  the  same,  nor 
legal  contestation  was  offered  by  the  Appellant  to  the  Piotho> 
notary's  report  of  distribution,  and  that  in  the  ordinary  course 
the  same  was  duly  homologated  by  the  Court  below,  the 
Court  here  doth  affirm  the  said  judgment  of  homologation, 
and  doth  condemn  the  Appellant  to  pay  to  the  Respondents 
the  costs  by  them  incurred  in  this  behalf,  as  well  in  the  Court 
below  as  in  this  Court,  &c. 

VoNDENVELDEN,  for  Appellant. 


JuDAH  and  WuRTELE,  for  Respondents. 


«^^^/^/N^«./^^^^^^^^%»s/^^/wi»^s<i»^»l/wws/s/w»^^ 


QUEEN'S  BENCH, 
Appeal  Side. 


DISTRICT  OF  QUEBEC. 


Before  Sir  James  Stuart,  Baronet,   Chief  Justice,  and 
Rolland,  Panet  and  Atlwin,  Justices. 

Dinning, PlaiiUiff  in  the  Court  belaw^ 

Appettant. 
and 

Jeffert Dtfendant  in  the  Court  beloWj 

Respondent. 


HeM,  th&t  a  guardian  of  goods  and 
chattels  seized  under  a  Writ  of  Reven- 
dication addressed  to  the  Sheriff,  has  a 
right  of  action  as  well  against  the  party 
Ht  whose  suit  the  Writ  issued,  as  against 
the  Sheriff,  for  the  recovery  of  the 
monies  expended  by  him  as  such  guar- 
dian in  and  about  the  safe-keeping  and 
custody  of  such  ffoods  and  chattels 

Judgment  of  the  Superior  Court  at 
Quebec,  reversed. 


Jugé,  qu^n  gardien  d'effets  saisis  an 
moyen  d'un  Writ  de  Revendtcatioa 
adressé  au  Shérif,  à  son  action  aussi 
bien  contre  la  partie  qui  a  fait  émaner 
ce  Writ  que  contre  le  Shérif,  pour  le 
recouvrement  de  ses  dépenses  enoourues 
comme  gardien  pour  la  conservation  des 
dits  effets» 

Jugement  de  la  Cour  Supérieure  de 
QuéMC,  Infirmé. 


Judgment  the  29th  July,  1862. 

This  Appeal  was  instituted  from  a  Judgment  of  the  Su- 
perior Court,  sitting  at  Quebec,  (1)  maintaining  a  demuxier 


(1)  Vide  ante  p»  118,  where  the  case  before  the  Superior  Court  is  fully  re* 
ported. 


361 

filed  by  the  Respondent  to  the  first  connt  of  the  Appellant's 
declaration. 

Irtine,  for  Appellant  :  By  the  law  of  France  the  gardien 
has  a  right  of  action  against  both  the  huissier  and  the  sai- 
sissant. (1)  The  gardien  can  claim  from  the  saisissant  the 
necessary  fhnds  for  the  safe-keeping  and  custody  of  the 
effects  seized.  (2)  By  our  Provincial  Statute(3  )  the  Sheriff 
could  not  refuse  to  accept  a  guardian,  and,  having  accepted 
him,  he  is  thereby  exonerated  from  responsibility.  It  is 
only  in  the  case  of  seizures  of  rafts  that  the  Sheriff  can 
claim  monies  for  the  custody  thereof  from  the  party  «ai- 
sissant  (4).  It  is  not  necessaiy  that  a  gardien  should  be 
authorized  in  the  first  instance,  to  make  disbursements,  by 
the  Court  or  by  a  Judge,  If  they  become  indispensably 
necessaiy,  he  should  make  them,  and  will  be  entitled  to 
recover  the  same,  if  he  can  justify  the  expenditure  (6).  Now 
this  could  only  be  done  by  means  of  an  Enquête^  of  which 
the  Appellant  has  been  deprived  by  the  judgment  of  the 
Court  below. 

Pope,  for  Respondent  :  A  gardien  has  no  right  of  action 
against  the  saisissant^  unless  he  has  been  authorized  en 
justice  to  incur  the  disbursements  which  he  seeks  to  recover. 
The  authority  cited  by  the  Appellant  from  Jousse,  establishes 
this  proposition,  for  it  reads  thus  :  "  Quand  il  y  a  des  frais 
"  de  nourriture  ou  autres  a  avancer  pour  la  garde  et  en- 

^^  tretien  des  • effets  saisis,  le  gardien  peut  demander 

^^  au  saisissant  qu'il  lui  soit  fourni  des  deniers  à  cet  effet, 
'^  sinon  il  peut  demander  à  être  déchargé  de  la  garde.''  (6). 


(1)  n  aactioiif  ponren  être  payé,  contre  l'huissier  oui  l'a  établi  et  contre  le 
«aisissant  à  la  requête  de  qui  il  est  établi.    Poth.  ProT.  Civ.  pp.  182, 183. 

(2)  2  Jousse  Corn.  Ord.  1667,  Tit.  33,  Art  10,  S.  2. 

(3)  6  Wm.  IV,  Cap  16,  Sec.  9. 

(4)  Ibidy  Sec.  23. 

(5)  Serpillon  Code  C.  p  299. 
<6)  Fide  note  2. 
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The  Ordinance  of  1667,  Th.  XIX,  Art.  XII,  declares  that, 
*'  Les  réparations  et  autres  impenses  nécessaires  aux  lieux 
'^  séquestrés,  ne  seront  faites  quE  par  autorité  de 
**  Justice,  les  parties  duement  appelées,  autrement  elles 
"  tomberont  en  pure  perte  à  ceux  qui  les  auront  fait  faire  (1). 
The  principle  established  in  relation  to  the  séquestres  applies 
equally  to  gardiens  (2).  That  gardiens  should  be  duly  au- 
thorized before  they  can  institute  actions,  has  been  already 
decided.  (3)  The  Appellant's  declaration  does  not  shew 
whether  he  was  in  law  a  gardien  or  a  dépositaire.  Thé 
former  being  offered  by  the  saisi^  his  ofl&ce  is  gratuitous  (4). 
The  latter  is  appointed  by  the  huissicTy  at  the  instance  of  the 
saisissant  (5).  No  salary  is  due  to  the  former.  The  office  of 
gardien  is  a  necessary  one,  and  he  is  entitled  to  payment 
upon  his  bill  being  duly  taxed,  (6)  which  has  not  been  done 
in  this  case.  The  fact  of  an  individual  being  either  a  dé- 
positaire or  a  gardien  makes  most  important  differences,  not 
only  as  regards  payment,  but  also  concerning  the  liabilities 
of  the  saisissant  or  saisi  (7)  and  yet  the  declaration  is  silent 
as  to  the  party  by  whom  the  Appellant  was  appointed.  Thé 
first  authority,  cited  by  the  Appellant,  has  no  application  to 
the  present  case,  or,  if  it  does  apply,  it  is  adverse  to  him.  (8) 
In  that  it  admits  the  responsibility  of  the  saisissant  or  saisi 
to  the  huissier  J  according  as  either  may  have  appointed  the 
gardien.  It  merely  relates  to  the  salary  or  pay  of  a  gardien^ 
whereas  the  Appellant's  action  is  for  neither,  but  for  dis- 
bursements made.  If  it  is  applicable,  then  the  bill  should 
have  been  taxed  previously.    Had  the  Appellant  been  ap- 


(1)  1  Jousse,  loc.  cit. 

(2)  1  Jousse  Com.  Ofd.  Tit.  19,  Art.  15,  wc.  4. 

(3)  Rep.  de  Juriap.  Vbo.  "  Gardien."  p.  126. 

(4)  Poth.  Pfoc,  Civ.  Part  4,  Chap.  2,  Art.  5,  S.  1. 
(ô)IbiiL 
-"  Ibid. 


(6) 

(7)  IWd. 


(8)  Le  Gardien  doit  faire  taxer  ses  salaires  par  le  Juge,  il  a  action  poor  en 
être  payé,  etc,  (ante,  note  2)  l'huissier  en  doit  être  acqniUé  par  le  saisissant  ou 
par  la  partie  saisie. 
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pointed  gaaidian  at  the  instance  of  the  Respondent,  the 
position  of  the  latter  might  have  been  different  from  what  it 
is,  for,  in  that  case,  a  contract  woold  have  been  fonned 
between  the  saisiêsantj  the  aaisi  and  the  gardien^  in  respect 
of  which  certain  liabilities  would  have  attached  to  the 
former.  As  the  claim  is  for  disbursements,  it  is  fairly  to 
be  presumed  that  the  Appellant  was  a  gardien  volontaire  or 
dépositaire^  and,  in  such  case,  the  contract  is  solely  between 
him  and  the  party  who  appointed  him,  namely,  the  eairi. 
Had  the  latter  obtained  mainleoée  of  the  seizure,  he  could 
have  had  no  action  against  the  saisissant  for  an  account  of 
the  effects  sei^d,  nor  for  their  production,  he  would  have 
had  his  action  solely  against  the  dépositaire^  whom  he  had 
himself  chosen  (1),  as  the  contract  was  solely  between  them, 
and  if  it  was,  how  could  the  dépositaire  claim  payment  from 
the  saisissant  who  had  never  any  thing  to  do  with  him  ?  How 
tender  the  latter  responsible  for  the  payment  of  disburse- 
ments to  an  utter  stmnger,  when  he  is  not  even  liable  to  the 
saisi^  whose  effects  have  been  seized  ?  The  Provincial 
Statute,  cited  on  the  other  side,  is  in  favor  of  the  Respondent, 
for  it  invests  the  Sheriff  with  the  liabilities  of  gardiens  as 
they  obtained  in  this  countiy  before  1759  (2).  The  22nd 
section  of  that  Statute  empowers  the  Sheriff  to  exact  a  bond 
of  indemnity  before  proceeding  on  a  writ  of  revendication  to 
attach  rafts  and  timber.  In  this  case  seveml  mfts  and  a 
large  quantity  of  timber  were  alleged  to  have  been  seized. 
It  is  therefore  evident  that  the  Sheriff  alone  Was  the  party  to 
whom  the  Respondent  is  liable.  The  23rd  section  expressly 
introduces  the  system  pursued  under  the  Ordinance  of  1667^ 
for  it  enacts  that  the  Sheriff  shall  be  authorized  to  demand 
and  receive,  in  advance,  from  the  Plaintiff,  such  stun  as  may 
by  any  one  of  the  Judges,  &c.,  be  deemed  sufficient  for  the 
safe-keeping  of  the  raft  or  timber,  to  be  seized  under  a  writ 

(1)  Poth.  Cont  de  depot  n.  185. 

(2)  6  Wm.  IV,  Cap.  15,  Sec.  9. 
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of  revendication.  Similar  pretensions  to  those  of  the  Res- 
pondent weie  maintained  in  a  case  of  some  importance  (1). 
Had  the  Sheriff  sued  the  Respondent,  it  would  have  been  no 
answer  in  law  that  he  had  already  paid  the  gardien^  since 
such  sum  clearly  formed  part  of  the  Sheriff's  assets,  and 
could  have  been  claimed  as  such  had  he  become  a  bank- 
rupt,  nor  in  the  action  in  the  Court  below  could  the  Res- 
pondent make  the  Sheriff  a  party  to  the  suit.  The  autho- 
rities, on  the  other  side,  merely  say,  that  ^^  le  gardien  a  pour 
^^  ses  âolairea  une  action  contre  le  saisissant  et  contre  Phuis* 
"  sier  même  qui  Pa  établi  ;"  but  the  distinction  between  the 
cases  is  too  apparent  not  to  shew  that  they  are  inapplicable 
in  the  cause  before  the  Court,  for  it  supposes  the  case  of  a 
gardien^  who  must  be  appointed  by  the  huUsieTj  at  the 
instance  of  the  saMsmnij  in  which  case  a  contract  would 
have  been  called  into  existence  ;  whereas  the  present  action 
is  for  disbursements  made  by  a  déposUaire  offered  by  the 
saiaiy  no  contract  having  been  made  in  which  the  Res- 
pondent intervened» 

Sir  Jambs  Stuart,  Bart.  C.  J.  : — ^The  question  in  this  cause 
is,  whether  a  guardian  to  a  seizure  can  bring  his  action  direct- 
ly against  the  Plaintiff,  who  has  caused  the  seizure  to  be 
issued,  and  for  whose  benefit  the  guardianship  has  taken 
place,  to  be  paid  his  salary  and  disbursements  as  such  guar- 
dian. We  are  of  opinion  that  the  declaration  shows  a  sufficient 
cause  of  action,  and  that  the  Plaintifi^s  action  ought  not  to 
have  been  dismissed  upon  a  demurrer.  The  Court  below  has 
held,  that  the  guardian  has  no  action  against  the  party  who 
had  taken  the  seizure,  and  could  only  bring  his  action  against 
the  Sheriff  who  had  constituted  him  guardian.  We  hold 
that  the  guardian  had  his  recourse  against  both,  and  our 
opinion  is  based  upon  an  authority  to  be  found  in  Nouveaa 
Dénizarty  verba  Cfardienj  where  it  is  stated  that  such  an 


(1)  Stuurt's  Repts.  p.  75. 
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action  may  be  brought  against  the  party  or  against  his  huissier 
represented  here  by  the  Sheriff.  In  consequence  we  reverse 
the  judgment  of  the  Court  below,  and  send  back  the  parties 
to  proceed  further  before  the  said  Court. 

The  judgment  of  the  Court  below  (present  Bowxn,  Chief 
Justice,  and  Duval,  Justice,)  is  as  follows  : — 

The  Court,  &c.,  considering  that  in  the  first  count  of  the 
Plaintiff^s  declaration  it  is  alleged,  that  the  said  Plaintiff  was 
named  guardian  of  divers  goods,  chattels  and  effects  seized 
by  the  Sheriff  of  this  District,  in  virtue  of  a  Writ  of  Reven- 
dication issued  at  the  suit  of  James  Jeffery,  the  Defendant  in 
this  cause,  against  John  Shaw  and  Richard  Jeffery  ;  and  that 
there  is  due  and  owing  to  the  said  Plaintiff,  James  Dinning, 
as  such  guardian,  a  sum  of  two  hundred  and  fifty  pounds 
currency,  for  the  custody  and  safe-keeping  of  the  said  goods, 
chattels  and  effects,  while  tmder  seizure  in  virtue  of  the 
aforesaid  Writ  of  Revendication,  for  the  recovery  of  which 
sum  this  action  is  brought  ;  and  considering  that  the  said 
Defendant  is  responsible  to  the  Sheriff  of  the  District,  to  whom 
the  said  Writ  was  addressed  as  well  for  the  payment  of  the 
fees  allowed  the  said  Sheriff,  as  for  the  payment  and  reim- 
bursement of  all  expenses  and  disbursements  incurred  by  the 
said  Sheriff  in  the  execution  of  the  said  Writ  ;  and  that  by 
reason  thereof,  the  Defendant  is  not  bound  to  pay  to  the 
Plaintiff  the  amount  by  him  claimed  as  such  guardian,  doth 
maintain  the  demurrer  in  this  cause  filed  by  the  Defendant, 
and  doth  declare  that  the  allegations  set  forth  in  the  first 
count  of  the  said  declaration,  and  the  matters  and  things 
therein  contained,  in  manner  and  form  as  the  same  are  stated 
and  set  forth  in  the  said  first  count,  are  not  sufiicient  in  Law 
to  entitle  the  said  Plaintiff  to  have  or  maintain  his  action 
against  the  said  Defendant,  for  the  recovery  of  the  sum  of 
money  in  the  said  first  count  alleged  to  be  due  and  owing  by 
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the  Defendant  to  the  Plaintiff,  and  in  eonsequenoe  dolk 
dismiss  the  said  first  count  of  the  Plaintiff's  declaiation,  with 
costs. 

The  judgment  in  Appeal  is  as  follows  : — 

The  Court  of  Queen's  Bench,  &c.,  considering  that  a  legal 
cause  of  action  by  the  Appellant  against  the  Respondent,  is 
set  forth  and  contained  in  the  first  count  of  the  declaration 
of  the  Appellant  in  this  cause,  in  the  Court  below,  and  that 
the  demurrer  or  défense  au  fondé  en  droU^  of  the  Respondent 
to  the  said  first  count,  has  been  erroneously  by  the  Court 
below,  maintained,  and  thereupon,  the  action  of  the  Appel- 
lant erroneously  dismissed,  as  respects  the  said  first  count  ; 
It  is,  by  the  said  Court,  now  here,  adjudged,  that  the 
judgment  appealed  fix)m,  namely,  the  judgment  of  the  Court 
below  in  this  cause  rendered,  on  the  seventeenth  day  of 
December,  one  thousand  eight  hundred  and  fifty-one,  be 
and  thé  same  is  hereby  reversed,  annulled  and  made  void, 
and  the  said  Court,  now  here,  proceeding  to  render  such 
judgment  in  the  premises  as  by  the  said  Court  below  ought 
to  have  been  rendered.  It  is,  by  the  said  Court  now  here, 
further  adjudged  that  the  slud  demurrer,  or  défense  au  fonde 
en  droit  of  the  Respondent,  in  this  cause,  filed  in  the  Court 
below,  be  and  the  same  iç  hereby  overruled  with  costs  :  and 
that  such  other  and  further  proceedings  be  had,  in  this  cause- 
in  the  Court  below,  as  to  law  and  justiee,  may  appertain. 
And  it  is  further,  by  the  said  Court,  now  here,  adjudged 
that  the  said  Appellant  do  recover  his  costs  in  this  suit  in 
Appeal,  from  and  against  the  said  Respondent  : 

Holt  and  Irvinb,  for  Appellant. 

Pope,  for  Respondent. 
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COUR  PE  CIRCUIT— QUEBEC. 

Présent  :  Duval,  Juge. 

No.  1837  C  Pbtit • Demandeur^ 

de        <                                       vs. 
1852.     (Béchstte ....Défendeur. 


Jugé,  qu'un  père  ne  peut  porter  une 
action  pour  son  fils  mineur  comme  son 
tuteur  naturel,  ni  maintenir  sa  propre 
action  I  s'il  l'a  jointe  à  celle  portée  pour 
son  fils  en  telle  qualité. 


Held,  that  a  father  cannot  sue  for  his 
minor  child  as  his  natural  tutor,  nor 
maintain  his  own  action,  if  he  has  joined 
it  to  that  brought  for  his  son  as  such 
natural  tutor. 


Jugement  le  30  juillet,  1852. 


L'action  était  portée  par  le  Demandeur,  tant  en  son  nom 
que  comme  tuteur  naturel  de  son  fils  mineur,  en  dommages 
pour  assaut  et  faux  emprisonnement  par  le  Défendeur  sur 
le  fils  mineur  du  Demandeur. 

Le  Défendeur  plaida,  par  une  exception  à  la  forme,  que 
le-  Demandeur  ne  pouvait  porter  l'action  pour  son  fils  comme 
son  tuteur  naturel,  qu'il  devait  se  faire  nommer  tuteur  en 
justice,  et  qu'il  ne  pouvait  exercer  l'action  qu'il  avait  en 
son  nom  avec  celle  de  son  fils,  en  qualité  de  tuteur  naturel 
de  ce  dernier.  Per  curiam  :  Le  père  ne  peut  porter  l'action 
pour  son  fils  mineur  comme  tuteur  naturel  de  son  enfant. 
Dans  notre  système,  il  n'y  a  que  des  tutelles  datives.  Quant 
à  l'action  qu'il  a  en  son  nom,  elle  ne  peut  être  maintenue  en 
la  présente  cause,  parcequ'il  l'a  jointe  à  celle  qu'il  a  portée 
em>nément  en  qualité  de  tuteur  naturel,  oar  il  «erait  impo»- 
aible  de  distinguer  quaint  aip^  dommages  du3  à  l'un  et  à 
l'autre. 

L'exception  à  la  forme  est  maintenue,  et  l'action  déboutée. 

TxssiKR  et  Tessier,  pour  le  Demandeur. 
LsLXKYRs  et  Akobrs,  pour  le  Défendeur. 
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No.  350 

of 

1862. 


SUPERIOR  COURT.— QUEBEC. 

Before  Dutai<  and  Meredith,  Justices. 

Keli^t •  •  •  •  » -i 

vs. 

Eraser.  •  •  •  • • . .  Defendant^ 

and 
Divers •••••.••••••  Opposants, 


A  conteftation  raised  between  two 
Opposants  forms  a  distinct  issue  quoad 
sucJi  parties. 

All  documentary  evidence,  relative 
to  the  issues  raised  oy  such  contestation, 
must  be  filed  by  such  Opposants,  and  it 
is  not  sufficient  that  suck  evidence  be 
already  filed  by  other  parties  to  the 
record. 


Une  contestation  liée  entre  deux  Op- 
posants dans  une  cause  est  une  contes- 
tation distincte  quant  à  tels  Opposants. 

Toute  preuve  écrite,  ayant  rapport  à 
telle  contestation,  doit  être  produite  par 
les  Opposants,  et  il  ne  suffit  pas  que  tels 
documents  aient  déjà  été  produits  par 
d'autres  parties  dans  la  cause. 


Judgment  20th  July,  1862. 

Jellard  and  Connolly  were  both  Opposants  afin  de  con- 
server. The  latter  contested  the  opposition  of  the  former. 
In  his  plea  of  temporaiy  exception  péremptoire  en  droity 
he  alleged  three  several  notarial  deeds  on  which  his  contes- 
tation was  founded  ;  one  only  of  these  was  filed  with  his 
plea,  the  other  two  were  alleged  to  have  been  already  filed 
of  record  in  the  cause  by  other  Opposants. 

A  demand  of  answer  to  plea  having  been  made,  and  no 
issue  having  been  joined  within  the  delay  required,  Jellard 
was  foreclosed  by  Connolly  from  the  right  of  answering  the 
plea,  and  the  latter  obtained  a  rule  Nisi  to  dismiss  the  oppo- 
sition of  the  former.  Thereupon  Jellard  moved  to  strike  the 
foreclosure  from  the  files,  as  the  two  deeds  in  question  had 
not  been  filed  by  Connolly  with  his  plea^  as  required  by  the 
Rules  of  Practice  (Rule  24),  and  that  in  consequence  Jellard 
was  not  yet  bound  to  answer  (Rule  26). 

Judgment  granting  Jellard's  motion  ;  Connolly's  rule  dis- 
charged; the  Court  observing  that  the  contestation -was  a 
distinct  issue  between  the  Opposants,  and  could  not  be  sup- 
ported by  evidence  adduced  between  other  parties. 

O'Farrell,  for  Connolly. 

Pope,  for  Jellard. 
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SUi?*ËIUO!l  COURT— MONTREAL. 
Before  Sjuth,  VAjnrELsoir  and  Mosdblxt,  Justices. 
No.SlOCSm  Jamss  Stvabt,  Bait,  et  xûc, PMintiffe* 


of      l 
»1.    i 


1851 


vs. 


Bo  WMAK,  •  • • •  D^enêai^. 


H6ldr-1.  That  the  English  Civil 
{kftwii  have  i^ot  been  intiwiQced  into 
Lower  Canada  by  the  Proclamation  of 
I783,«rthe  Imperial  Act  (Quebec  Act) 
of  1774  :  2.  That  by  the  Imperial  Act 
6  Geo.  IV,  chap.  59,  the  English  Laws 
have  only  been  introduced  into  Lower 
Canada,  in  respect  of  lands  held  in  free 
and  common  soccage,  in  the  particulars 
of  conveyance,  descent  or  inheritance 
and  dower  :  3.  Thtit  in  order  to  acquire 
a  valid  title  to  real  estate,  there  must  be 
an  actual  delivery  {jtraMtUm)  :  4.  That 
to  ««quire  a  title  by  prescripton  under 
the  French  Law,  there  must  be  an  abso- 
lute piiyskal  potMnon  (possMion 
wsturuU,) 


Jugé, — 1.  Que  le  Droit  Civil  Anglais 
n'a  pas  été  mtroduit  dan»  le  Baé*Cam« 
da  par  la  Proclamation  de  1763,  ni  par 
l'Acte  Impérial  (l'Acte  de  Québec)  de 
1774  :  2p  Que  par  l'Acte  Impérial  de 
la  6me  Geo.  Iv ,  cap.  69,  les  Lois  An- 
glaises n'ont  été  introduites  dans  le 
Bas-Canada,  par  rapport  aux  terres 
tenues  en  franc  et  commun  soccage,  que 
dans  les  cas  où  il  s'agit  de  ventes,  ou 
cessions,  successions  ou  douaires  :  3. 
Que  pour  obtenir  un  titre  valable  quant 
aux  propriétés  immobilières  il  faut  qu'il 
y  ait  tradition  réelle  :  ^  Que  pour  ac- 
quérir au  moyen  de  la  m-escription, 
sous  Pempitt  du  Droit  Français,  \% 
possession  naturelle  est  nécessaire. 


Judgment  rendered  the  26th  Maarcfa^  1851. 


This  was  a  petitoiy  action  brought  by  the  PlaintiiTs  against 
the  Defendant,  to  recover  the  possession  of  two  lots  of  land 
(Nos.  11  and  12,  in  the  second  range  of  lots  in  the  township 
of  Buckingham,  in  the  District  of  Montreal,)  with  the  rents, 
issues  and  profits  thereof. 

The  action  was  instituted  in  February  1836  ;  the 
declaration  of  the  Plaintiffs  contains  12  counts,  cmd  sets 
forth  the  title  of  the  Plaintiffs  in  a  variety  of  forms  to  meet 
the  law  of  the  case,  whether  the  question  is  to  be  detéftnined 
by  the  english  law  or  the  firench  law. 

The  facts  of  the  case,  as  detailed  in  the  several  counts  of 
the  declaration,  may  be  succinctly  stated  as  follows  : 

That  on  the  29th  May  1799,  by  Letters  Patent,  under  the 
Great  Seal  of  the  Province,  His  Majesty  Geo.  Ill,  granted  to 

24 
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John  Robertson,  then  an  Ensign  in  His  Majesty's  late  84th 
regiment  of  foot,  several  tracts  or  parcels  of  land  containing 
together  about  2000  acres  of  land,  situate  in  the  township 
of  Buckingham,  in  the  District  of  Montreal,  being  lots  Nos. 
9,  10,  11,  IS,  14,  in  the  first  range  of  lots,  and  the  Nos.  9, 
11,  IS,  IS  and  15,  in  the  second  range  of  lots,  to  be  holden 
in  free  and  common  soccage.  That  John  Robertson  entered 
into  possession  and  so  remained  until  the  15th  October  1804, 
on  which  day  a  sale  thereof  was  made  before  Chaboillezand 
colleague.  Notaries,  by  Catherine  Christie,  the  wife  of  John 
Robertson,  and  one  William  Martin,  as  the  joint  attorneys  of 
the  said  John  Robertson,  duly  authorized  thereto  by  Power 
of  Attomey,  bearing  date  the  5th  day  of  April  1800  ;  that  the 
sale  so  made  was  made  to  Patrick  Robertson,  a  brother  of 
John  Robertson,  and  to  Francis  DesRivières  in  his  quality 
of  tutor  to  certain  minor  children  therein  named,  to  wit, 
Elizabeth  Robertson  and  Catherine  Robertson,  for  and  in 
consideration  of  the  sum  of  £8SS  6  8  current  money  of  the 
Province.  That  the  said  minor  children,  so  represented  by  the 
said  Francis  DesRivières,  their  tutor,  were  the  children  law- 
fully begotten  of  one  Alexander  Robertson  (also  a  brother  of 
John  Robertson  and  Patrick  Robertson,)  and  one  Maiy 
McPherson,  his  wife,  and  were  the  co-heiresses  of  the  said 
Alexander  Robertson  ;  that  by  this  deed  of  sale,  the  said 
Patrick,  and  the  children  and  co-heiresses  of  the  said  Alex- 
ander Robertson,  represented  by  their  tutor  aforesaid,  became 
the  owners  and  proprietors  of  the  said  2000  acres  of  land, 
and  held  and  enjoyed  the  same  ;  that  Patrick  Robertson 
aforesaid,  on  the  16th  March  1808,  died,  and  the  said  Eliza- 
beth and  Catherine  Ann  survived  him.  That  Catherine 
Ann  died  on  the  18th  January  1814,  and  that  Elizabeth  Ro* 
bertson,  the  sole  survivor,  afterwards  married  James  Stuart 
on  the  14th  March  1818  ;  that  when  Patrick  Robertson  died 
on  the  16th  March  1808,  he  left  one  Niel  Robertson,  his  eldest 
brother,  his  heir  at  law,  who  afterwards  died  on  the  18th 
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June,  181S,  leaving  an  only  daughter  Elizabeth  Ann  Ro- 
bertson, who  died  on  the  6th  August  182S.  That  John 
Robertson,  the  original  patentee  firom  the  Crown,  died  in 
Jamaica,  in  the  West  Indies,  in  1815. 

The  title  of  the  Plaintiffs,  arising  oat  of  these  facts,  is  set 
ont  in  the  declaration  in  several  ways  :  and  firstly,  it  is  set 
out  in  the  first  count  of  the  declaration — ^That  by  the  sale 
firom  John  Robertson,  by  the  ministiy  of  Catherine  Christie, 
his  wife,  and  William  AÏartin,  as  his  duly  authorized  Attor- 
neys, to  Patrick  Robertsop  and  Francis  DesRivières,  in  his 
quality  of  tutor  to  the  minor  children,  Elizabeth  and  Cathe- 
rine Ann  Robertson,  children  of  Alexander  Robertson  and 
Maiy  McPherson,  his  wife,  the  said  Patrick  and  Elizabeth, 
and  Catherine  Ann  became  and  were  joint  tenants  of  the  said 
2000  acres  of  land,  each  for  one  half  ;  that  by  the  death  of 
Patrick  and  the  survivorship  of  Elizabeth  and  Catherine  Ann, 
the  latter  became  jointly,  as  such  survivors,  the  owners  and 
proprietors  of  the  whole  2000  acres  of  land,  and  the  entire 
tenancy  vested  in  them  ;  and  that  by  the  subsequent  death 
of  Catherine  Ann  the  entire  tenancy  of  the  said  SOOO  acres  of 
land  vested  in  Elizabeth  Robertson,  as  sole  survivor. 

This  is  substantially  the  title  set  up  by  the  first  count  of 
the  declaration,  by  which  the  said  Elizabeth  Robertson 
claims  the  entire  property  in  the  2000  acres  as  sole  survivor 
of  the  original  purchasers  of  the  laud  fi*om  John  Robertson, 
which  purchase  operated  as  a  conveyance  by  joint  tenancy, 
and  that  by  the  law  of  the  land,  applicable  to  such  cases, 
Elizabeth  Robertson,  as  sole  survivor  of  the  joint  tenants, 
became  legally  seized,  in  her  own  right,  of  the  entire  2000 
acres. 

The  title  of  the  said  Elizabeth  Robertson  secondly  invoked 
and  set  out  in  the  2nd  count  of  the  declaration  is  deducible  in 
a  different  way,  and  based  on  principles  of  law  different  from 
those  invoked  iu  the  first  count,  and  is  as  follows  : 
«4* 
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That  by  virtue  of  the  Sale  by  John  Robertson,  by  hk  At- 
torneys as  aforesaid,  to  Patrick  Robertson  and  Francis  Des 
Rivières,  tutor  as  aforesaid  to  Elizabeth  and  Catherine  Ann, 
children  of  the  said  Alexander  Robertson,  they,  the  said  Pa- 
trick and  the  said  minor  children,  became  possessed  and  were 
seized  of  the  «aid  land,  as  tenants  par  «ndttiM,  each  lot  one 
)ialf,  that  is  to  say,  the  said  Patrick  f<^  one  half  or  two  fourths, 
imd  the  said  Elizabeth  and  Catherine  Ann,  lor  one  half^  or 
each  for  an  undivided  one  fourth  share.  That  by  the  death 
of  Patrick  without  issue,  his  estate  in  the  said  undivided  half 
passed  and  descended  to  his  eldest  brother  Niel  Robertson, 
who  became  seized  thereof  in  his  own  right  :  That  by  the 
death  of  Niel,  as  aforesaid,  the  said  two  undivided  fourth 
shares  passed  and  descended  to  Elizabeth  Ann  Robertson, 
'  his  only  daughter  and  heiress,  and  that  by  the  death  of  the 
said  Elizabeth  Ann  Robertson  on  the  6th  August,  18S8, 
without  issue,  the  said  two  undivided  foiuth  shares  passed 
and  descended  to  her  cousin  Elizabeth  Robertson,  as  the 
eldest  and  only  survivii^  dau^ter  of  the  said  Alexander  Ro- 
tertson,  the  brother  of  Niel  Robertson  :  That  the  said  Elizar 
beth  Robertson,  thereby  became  possessed  and  seized,  as  in 
ber  own  right,  of  three  of  the  undivided  fourth  shares  of  the 
said  2000  acres,  and  that  by  the  death  as  aforesaid  of  Cathe- 
rine Ann,  her  sister,  the  one  undivided  fourth  share,  so  belong- 
ing to  the  said  Catherine  Aim,  passed  and  descended  to  her 
the  said  Elizabeth,  as  sole  heiress  at  law  of  the  said  Cathe- 
rine Ann,  dhe  having  died  without  issue,  whereby  the  said 
Elizabeth  Robertson  became  possessed  and  seized,  in  her  own 
right,  as  proprietor,  of  the  entire  2000  acres  of  land. 

The  title  thus  invoked  in  the  second  count  is  traced  down 
to  the  said  Elizabeth  Robertson,  assuming  that  by  the  pur- 
chase aforesaid,  Patrick  and  Elizabeth,  and  Catherine  Ann, 
became  tenants  par  indUna  of  the  2000  acres,  and  that  as 
regards  the  one  undivided  half  or  two  fourths  so  acquired  by 
Patrick^  the  said  two  fourth  shares  passed  by  inheritance  to 
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Elizabeth  Robeitaon  as  sole  heiress  at  law  to  Patrick,  tiie 
original  co-puichaser,  by  regular  descent,  and  to  the  one 
fbnrth  share  of  Catherine  Ann,  as  her  sole  heiress  at  law. 

The  dnrd  connt  of  the  declaration  sets  out  the  case  as  in 
the  second  connt,  with  this  difference  solely,  that  supposing, 
by  the  purchase  aforesaid,  the  said  Patrick  Robertson  and 
Elizabeth  and  Ca&erine  Ann  Robertson  acquired  as  tenants 
par  indiviê  for  one  third  each,  and  not  as  stated  in  the  seocmd' 
count,  tiiat  is  Patrick  for  two  fourths  and  Elizabeth  and  Ca« 
therine  Ann  for  one  fourth  each,  that  by  the  same  course,  of 
descent  and  inheritance  the  one  third  share  vested  in  Eliza- 
betib  as  sole  heiress  at  law  to  Patrick,  her  uncle,  and  as  sole 
heiress  of  Catherine  Ann,  her  sister,  in  the  same  manner  as 
if  tkey  had  acquired  by  one  fourth  shares,  as  stated  in  tha 
seeond  ooimt. 

The  second  and  third  counts  are  the  only  counts  in  the 
declaration  which  allege  and  claim  a  title,  in  the  said  Eliza^ 
beth  Robertson,  by  estate  of  inheritance. 

The  foTprth  count  of  the  declaration  alleges  a  title  in  die 

said  Plaintiffs,  to  the  lots  of  land  in  question,  founded  on  a 

prescription  of  20  years  by  them  the  said  Plaintiffs,  imd  by 

all  those  whose  estate  the  said  Plaintiffs  now  have  and  claim, 

-  without  interruption  and  in  good  faith. 

The  fiâh  count  sets  up  the  same  title  by  prescription  by  a 
eoAtinued  and  unintermpfeed  possession  of  SO. years,  bat 
alleges  the  possession  to  have  beexi  in  the  Plaintiffs,  generally, 
without  reference  to  those  from  whom  and  through  whxaa 
they  acquired. 

The  sis^th  count  sets  up  a  title  by  prescription  by  means 
of  a  continued  and  uninterrupted  possession  of  SO  years  in 
good  faith  by  the  Plaintiffs,  and  by  those  whose  estate  they 
now  have  and  claim. 
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The  seventh  count  sets  up  a  title  in  the  Plaintifis  by  pres- 
cription founded  on  a  possession  of  10  years,  openly,  publicly 
peaceably,  without  trouble  or  molestation,  sans  inquiétaiUmj 
and  in  good  faith,  with  just  title,  as  against  all  persons  present 
of  lawful  age,  and  not  privileged,  and  all  other  persons 
whomsoever,  entre  âgés  et  non  privilégiés. 

The  eighth  count  sets  out  the  same  title  by  prescription, 
founded  on  a  possession  of  10  years  with  title,  but  alleging 
the  possession  to  have  been  in  the  Plaintiffs,  and  all  those 
whose  estate  they  now  have  and  claim. 

The  ninth  count  sets  up  a  title  by  prescription,  founded  on 
a  possession  of  20  years  by  the  Plaintiffs  and  their  predeces- 
sors, openly,  publicly,  peaceably,  and  without  trouble  or  mo- 
lestation, sans  inquiétatian^  in  good  faith,  and  with  just  title, 
as  between  the  Plaintiffs  and  their  predecessors,  and  all 
persons  present  of  lawful  age,  and  not  privileged,  entre  âgés 
et  nan  privilégiés. 

The  tenth  count  sets  up  the  same  title  by  prescription, 
founded  on  a  possession  of  20  years,  but  alleges  the  pos- 
session to  have  been  in  the  Plaintiffs  generally,  without  re- 
ference to  their  predecessors. 

The  eleventh  count  sets  up  a  title  in  the  Plaintiffs  by  pres- 
cription by  reason  of  a  posession  of  30  years,  continually, 
openly,  publicly,  peaceably,  and  without  any  trouble  or  mo- 
lestation whatsoever,  conMntfeffm6nf,^ncAemenf,JptlUi9tf^ 
ment  J  et  sans  aucune  inquiétation. 

The  twelfth  count  sets  up  the  same  title  by  prescription,  . 
founded  on  a  possession  of  SO  years,  but  it  alleges  the  pos- 
session to  have  been  in  the  Plaintiffs  and  in  their  predeces- 
sors, whose  estate  they  now  have  and  claim. 

The  Plaintiffs  then  allege  the  fraudulent  possession  and 
detention  by  the  Defendant  of  certain  portions  of  the  2000 
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acres  of  land,  namely  of  the  lots  Nos.  11  and  12  situate  in 
the  second  range  of  lots  in  the  Township  of  Buckingham,  con- 
tainiag  400  acres  in  superficies,  and  of  his  fraudulent  and 
tortious  entiy  thereupon  on  the  2nd  August,  18SS,  and  his 
fefusal  to  deliver  up  the  same,  and  of  his  drawing  the  rents, 
issues  and  profits  thereof,  and  of  damage  by  cutting  timber, 
to  wit,  the  damage  of  £2000  ;  and  then  follow  the  usual  conclu* 
sions  as  in  a  petitory  action. 

To  this  action  the  Defendant  pleaded  a  variety  of  peremp- 
tory exceptions,  in  the  nature  of  demurrers  to  several  of  the 
counts  of  the  declaration,  together  with  various  defenses  en 
droit  or  demurrers  to  the  déclaration  and  action  of  the  Plain- 
tifis.  As  these  law  issues  were  finally  disposed  ofby  an  inter- 
locutory judgment  rendered  on  the  19th  January,  18S8,  by 
which  the  whole  were  dismissed,  it  is  unnecessary  to  refer  to 
them. 

The  only  portions  of  the  Defendant's  pleadings  which  it 
is  necessary  to  notice,  are  the  Peremptoiy  Exceptions  which 
were  pleaded  by  the  Defendant  as  his  15th,  16th,  17th,  18th 
and  19th  pleas  to  the  action,  and  the  general  dénégation. 

The  first  of  these  Exceptions  alleges  that  on  the  2nd 
August  18S3,  Catherine  Christie,  widow  of  the  above  men^ 
tioned  John  Robertson,  being  as  his  widow,  and  commune 
en  Mens  with  him,  possessed,  as  proprietor  of  3-6,  and 
her  three  daughters,  Catherine  Margaret,  Mary  and  Amelia, 
the  first  of  whom  was  married  to  Philip  Anglin,  being  as 
heirs  of  their  father  seized,  as  proprietors,  of  the  remaining 
three  sixths,  sold  the  lots  in  question  to  the  Defendant  with 
a  promise  of  warranty  against  aU  molestation,  for  the  sum  of 
£400  which  was  duly  paid. 

That  the  Deed  given  to  the  Defendant  by  Mrs.  Robertson, 
and  her  daughters,  was  duly  registered  at  Hull,  in  the  County 
of  Ottawa,  and  that  under  this  deed  he  continued  publicly, 
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peaceably,  without  interruption  a^d  in  good  faith,  to  hold 
and  possess  the  said  two  IptB  of  liand,  as  the  sole  lawfnl 
proprietor  thereof^  until  the  time  of  the  institution  of  tbp 
action. 

miat  neither  the  Plaintiffs,  nor  any  of  the  persons  whose 
estate  they  pretend  to  have,  ever  entered  upon,  or  took  or  had 
possession  of  the  said  lots  of  land,  either  under  the  pretended 
Deed  of  sale  by  John  Robertson  and  Francis  DesRivièies  or 
by  any  other,  and  that  he,  (the  Defendant)  being  in  posses- 
sion of  the  property  in  good  faith  under  a  registered  title, 
cannot  be  deprived  of  his  right  thereto. 

The  Exception  16thly  pleaded  is  similar  to  tbQ  former, 
exe^  th^,  in  the  latter,  no  reference  is  loade  to  the  til)ç 
under  which  the  Defendant's  vendors  held  when  they  cpa- 
v^y^  th^  liwd  to  him. 

The  17th  exception  sets  forth  the  fact  of  Mrs.  Robertson 
and  her  d^tugbters  being  proprietors  of  the  lots  in  qiiestioii  ; 
the  s)Btle  by  them  to  the  Defendant,  by  Deed  bearing  d%te  the 
2nd  August  1839  ;  possession  by  the  Defendant  of  th^  said 
lots  before  and  ever  since  that  time  ;  and  the  payqieiit  hj 
him  of  the  purchase  money  (£400).  The  facts  are  alleged  in 
the  same  manner  as  in  the  15th  exception,  and  the  statement  of 
them  is  followed  by  these  averments.  "  That  by  the  Piovineial 
Statute  10th  and  1 1th  Geo.  IV,  chap.  8.,  it  was  enacted,  "  Tliat 
**aU  Acts  <Hr  Deeds  in  law,  or  instruments  in  writing,  which 
^^  may  convey,  alienate,  bind  or  affect,  any  immoveable  prcH 
^^  perty  held  in  fiee  and  ccMnmon  soccage,  or  otherwise,  witiiin 
"  the  Counties  of  Drummond,  Sherbrooke,  Stanstead,  Shejffori 
'*  and  Missiskoui,  shall  be  duly  enregistered,  and  that  no 
<^  such  Act,  or  Deed  in  law,  or  instrument  in  vmting,  shail  lie 
*<  binding  or  have  any  force  or  effect  as  a  transfer,  cob- 
*'  yeyance,  mortgage,  hyppthèç^j  or  incumbrance,  until  the 
*'  same  shall  have  been  so  duly  enregistered,"  which  said 
provisions  were  afterwards  by  another  Provincial  Statntiei 
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)&t.  Win«  IV.  chap.  3,  e:^tented  to  all  snob  lands  mi  other 
i^mmpveable  property  a?,  at  the  time  of  the  last  mentioaed  Act, 
were,  or  thereafter  should  be,  held  in  free  and  common 
soccage  in  the  Counties  of  Ottawa,  Beauhamois  and 
Megantic  That  the  said  two  lots  of  land,  &c.,  were,  at  the 
time  of  the  passing  of  the  said  last  mentioned  statute  held  in 
free  and  common  soccage  in  the  said  County  of  Ottawa  : — 
That  the  9844  DefendaiUt,  in  pç^l^.anc^  tbered^  Ac,  on  the 
15th  August,  1838,  caused  the  said  deed  of  the  2nd  August 
1833,  under  wljuch  he  hçid  acquired  the  said  lots,  to  be  duly 
registered  at  the  Registry  Office  for  the  County  of  Ottawa 
estajilished  under  and  by  yixtxie  of  the  said  Statutes.  That 
by  the  last  mentioned  Statute  1st.  Wm.  lY,  chap  8,  it  was 
further  enacted  that  from  and  after  the  passing  of  that  Statute 
**  no  act  or  deed  in  law,  or  instrument  in  writing,  by  which 
^^  a  Mogrtgage  or  kypoihèpi»  has  been  or  is  created,  âiall 
*'  bind:oraffect,a9a  Mortgage,  incumbrance  or  hf/po&iq^ 
^  noar  shall  any  Aot,  Deed  or  Instrument  in  Law,  opemte  or 
'^  bind,  B&a  conyeyaneie,  any  land  or  immoveable  property 
'^  situate  within  any  of  the  said  Counties  of  Ottawa,  JBeauhar- 
"  nois  and  Megantic,  save  all  such  land  or  immoveable  pro- 
**  perty  as  is  or  may  be  held  àtUre  de  Jîe/" within  the  same, 
"  unless  the  said  Act,  Deed  or  Instrument  in  Law,  be  enre- 
"  gistered  in  the  Rpgistiy  Office  for  the  County  in  which  the 
*^  said  land  or  immoveable  property  is  situate,  wijthin  one 
^*  year  £rom  aAd  after  the  passing  of  this  Act." 

Tbait  the  said  two  lots  of  land  were  and  arc  holden  in  the 
said  County  of  Ottawa  in  fiee  and  common  sooca^^,  andBOt 
à  titre  de  fi^^  and  that  the  said  Phintifis  had  not,  nor  had 
any  one  for  them,  caused  the  said  pretended  deed  of  sale  of 
the  16th  October  lfi04  to  be  registered  according  to  law 
and  to  the  said  Statutes,  &c.  &c.  within  one  yeajr  from  and 
after  the  passing  of  the  said  last  mentioned  Statute,  nor  at 
any  time  before  tjhe  said  16th  4ay  of  August  1833,  nor  at  any 
time  f^fter^ 
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The  18th  contains  the  same  avennents  as  the  17th — ^with 
the  addition  of  the  legal  infeiences  to  be  drawn  £rom  the 
facts  stated. 

By  the  19th  plea,  the  Defendant  claims  to  be  paid  the 
value  of  his  ameliorations,  in  the  event  of  Judgment  being 
rendered  against  him. 

The  20th  and  last  plea,  is  a  Défense  au  fondé  en  fait. 

The  answers  pleaded  by  the  Plaintiffs  to  these  Peremptory 
Exceptions  are  :  to  the  16th,  16th,  17th  and  18th  : 

Istly. — ^That  they  are  insuiSScient  in  law.  This  demuner 
was  dismissed. 

2ndly.— That  they  are  unfounded  in  fact. 

Srdly. — ^That  Catherine  Christie  and  her  daughters  were 
not,  and  the  Plaintiffs  were,  seized  and  possessed,  as  pro- 
prietors, of  the  said  two  lots  of  land  at  the  time  of  the  date  of 
the  deeds  of  sale  by  the  former  to  the  Defendant,  therefore 
they  could  not  lawfully  sell,  &c. 

4thly. — ^That  long  before  and  at  the  time  when  the  said 
deed  of  sale  was  executed  in  favor  of  the  Defendant,  the 
Plaintiffs  were  lawfully  seized  and  possessed  of  the  two  lots 
of  land  in  question,  and  being  so  seized,  the  said  Sir  James 
Stuart  "  by  reason  of  his  being  in  the  service  of  His  (late) 
^*  Majesty,  and  in  the  fulfilment  of  his  duty  as  a  PubUc  Officer, 
"  in  such  the  service  of  His  Majesty,  was  constrained,  and 
**  they  the  said  Sir  James  Stuart  and  Elizabeth  Robertson, 
"  for  divers  just  and  lawful  causes  and  considerations,  were 
"  constrained  to  depart  from  Lower  Canada  on  the  Ist  of 
"  May  18S1,  and  the  said  James  Stuart  was  compelled  to 
*'  remain  absent  from  the  Province,  in  parts  beyond  the  seas, 
«  tiU  the  third  October  1831." 

That  the  defendant  and  the  said  Catherine  Christie,^ 
Philip  Anglin  and  Catherine  Margaret  Robertson,  Maiy 
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Robertson  and  Amelia  Robertson,  taking  advantage  of  the 
absence  of  the  Plaintiffs,  conspired  together  to  cheat  and 
defraud  them,  ^and  in  pwBuance  of  such  conspiracy  agreed 
that  the  said  Catherine  Christie,  Philip  Anglin,  Catherine 
Margaret  Robertson,  Mary  Robertson  and  Amelia  Robertson, 
should  pretend  to  be  the  proprietors  of  the  said  two  lots  of 
land  and  that  for  certain  colorable  consideration  for  the  land, 
should,  by  a  deed  of  sale,  convey  the  said  lots  to  the  Defen« 
dant;  and  should  procure  such  deed  of  sale,  so  fraudulently 
obtained,  to  be  registered  in  the  office  of  registration  for 
the  County  of  Ottawa,  whereby  they  expected  to  be  able 
to  defeat  and  destroy  the  title  of  the  Plaintiffs  to  the  said 
two  lots  of  land.  &c. 

That  the  said  deed  of  sale  to  the  Defendant  was  executed 
and  registered  in  pursuance  of  this  conspiracy,  and  is  therefore 
null  and  void  in  law. 

5thly. — ^In  this  answer  the  conspiracy  alleged  in  the  pre- 
vious answer  is  set  forth  in  nearly  the  same  manner  ; — ^the 
principal  exception  being,  that  instead  of  alleging,  as  in  the 
former  answer,  that  the  Defendant  gave  the  Robertsons  none 
but  a  colorable  consideration  for  the  land  in  question,  in  this 
it  is  alleged  that  the  Defendant  obtained  his  deed  from  the 
widow  Robertson,  and  her  family,  for  a  corrupt  consideration 
greatly  below  the  real  value  of  the  land  and  premises,  &c. 

6thly. — ^That  at  the  time  when  the  deed  of  sale  pleaded  by 
the  Defendant  was  executed,  he  and  his  vendors  well  knew 
that  the  Plaintiffs  were  seized  and  possessed,  as  proprietors, 
of  the  lots  of  land  in  question,  and  that  therefore  the  said 
deed  is  null,  &c. 

7thly. — ^That  the  Plaintiffs  were  compelled  to  leave  Lower 
Canada  for  the  service  of  the  State,  (as  above  alleged)  and 
that  within  five  weeks  alter  the  return  of  the  said  James 
Stuart,  the  deed  of  sale  set  forth  in  their  declaration,  and 
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bearing  date  the  15th  day  of  October  1804^  tmder  which  the 
Plaintiffs  claipi,  was  duly  registered. 

8thly. — ^That  before  and  at  the  time  of  the  execution  of  the 
deed  of  sale  in  &Vor  of  the  Defendant,  and  be&ie  and  at  the 
time  of  the  passing  of  the  Provincial  Statute  selati^ye  to  the 
establishment  of  Registry  Offices  in  the  County  of  Ottawa,  aai 
other  Gonntiea,  the  said  Elisabeth  Robertson  was  the  tme 
and  incommutable  pn^^nistar  of  the  lots  of  land  in  question, 
and  they  the  Plaintiffs,  ia  hear  right,  were  seized  and  pos* 
sessed  thereof. 

9thly. — ^That  the  said  Deed  of  Sale  was  obtained  by  the 
Defendant  from  Mrs.  Robertson,  and  her  family,  through 
fmud  and  covin,  and  during  the  absence  of  the  said  James 
Stuart  in  the  fiilÎGJment  of  his  duties  as  a  Public  Officer,  and 
is  therefore  niiU  and  void. 

lOthly. — ^To  the  24th  exception.  That  the  Defendant  was 
not  in  possession  of  the  said  lots  of  land  as  the  true  and 
lawfiil  owner  thereof^  but  on  the  contraiiy,  tordoualy,  finm- 
dulently  and  illegally,  without  any  title  or  rig^t  whatsoever, 
entered  into  and  upon,  and  came  into  and  acquired,  the 
occupation  of  the  said  lots  of  land  &c^  and  hath  since  held 
the  same,  in  bad  faith  and  in  fraud  of  the  Piaintiflh. 

In  answer  to  the  Defendant's  plea  of  general  dénégation, 
the  Plaintiffs  filed  a  general  replication. 

To  all  these  answers  the  Defendant  replied  generally. 

Issue  having  been  joined  upon  these  pleadings,  the  parties 
respectively  proceeded  t6  the  adduction  of  evidence. 

On  the  part  of  the  plaintiffs,  evidence  both  documentaiy 
and  parole  was  adduced  under  the  issues  of  fact  in  the 
cause.  The  parole  evidence  is  contained  in  the  depositions 
of  twenty-six  witnesses,  and  goes  to  establish  that  the  tract 


of  land  described  in  the  Plaintiffs'  declaration,  had,  for  a  long 
series  of  years,  up  to  thé  time  of  the  institution  of  the  action 
ill  the  cause,  been  known  and  distinguished  as  the  '^Robert- 
son tract,"  that  for  a  number  of  years  prior  to  the  year  1818, 
the  said  tract  of  land  was  under  the  care  and  management 
of  one  Daniel  Sutherland,  who  was  understood  to  be  acting 
in  the  interest  of  certain  lïiinors  of  Ae  Robertson  family,  ot 
(according  to  some  of  the  witnesses)  as  curator  to  the  vacant 
estate  of  Patrick  Robertson  :  that  it  was  to  Daniel  Sutherland 
that,  during  this  time,  all  applications  were  made  respecting 
the  sale  of  the  said  lands,  and  for  permission  to  cut  tim- 
ber :  that  afterwards  it  was  matter  of  notoriety  in  the  Country 
that  the  said  tract  of  land  had  become  vested  in  James 
Stuart,  by  his  marriage  with  Miss  Robertson  ;  that  at  this 
time  there  were  no  settlers  on  the  said  tract  of  land,  but  that 
about  the  year  1819,  one  William  Dunning  went  thereon  as 
a  squatter  :  and  that  about  the  year  1824,  the  defendant  cons- 
tructed a  slide  on  part  of  the  said  land,  and  had  ever  since 
continued  to  occupy  it  for  the  use  of  his  slide. 

Dunning,  in  his  deposition,  spoke  as  to  an  interview  he  had 
had  with  Sir  James  Stuart  some  time  between  the  years  1820 
and  1822,  that  in  consequence  of  that  interview  he  went 
upon  and  occupied  the  said  lots  ;  that  in  or  about  the  year 
1825,  the  Defendant  commenced  the  building  of  his  mills  in 
the  township  of  Buckingham,  that  after  building  the  said 
mills,  the  Defendant  spoke  to  him,  (Dunning)  of  his  desire  to 
purchase  lots  No.  11  and  12  for  the  purpose  of  constructing 
slides;  upon  this  occasion,  as  well  as  on  several  other  occa- 
sions, the  defendant  inquired  of  him  to  whom  the  said  lots 
belonged,  and  he  (Dunning)  told  him  they  belonged  to  Stuart, 
as  having  married  Elizabeth  Robertson  ;  that  this  had  been 
and  was  common  repute  in  the  Townships  :  that  this  informa- 
tion was  conveyed  to  the  Defendant  as  early  as  the  years  1827 
and  1828  :  that  afterwards  the  Defendant  told  him  that  by 
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reqaiiing  tfast  âeédé  Bxectctéd  before  Ûe  pBJSàng  of  Ait 
statute,  by  which  lands  wétë  sold  or  alienated,  strôùld  bè 
legisleied  ;  the  provision  to  this  e&et  is  1iizf  enacted  for 
the  &»t  time  by  tho  Sad  section  of  the  Act  1,  WilL  IV,  c  S, 
and  this  provision  has  not  been  «xfeiided  to  the  Coimty  of 
Ottawa.  That  no  sueh  extension  has  been  enacted  by  the 
Legislature,  or  has  taken  place,  is  also  confirmed  by  the 
Act  2,  Will.  FV,  c.  7.  This  Act  was  passed  to  enlarge  t&e 
period  within  which  registration  might  be  made,  and  tim 
enactment  it  contains  is  expressed  as  follows,  viz:  ^*  That 
^^  the  period  assigned  and  limited  by  the  said  êccond  daim 
^'  or  seeKon  of  the  before  mentioned  Act,  passed  in  the  fint 
^^  year  of  Her  Majesty's  reign,  chapter  the  third,  for  enregis- 
'^  tering  certain  acts  or  deeds  in  law,  or  instmments  in 
^^  writing  in  the  Mid  danae  or  section  mentioned,  shall  be 
*'  and  the  same  is  hereby  extended  to  the  first  day  of  May, 
<*  which  will  be  in  the  year  of  our  Lord  l^S,  and  that  si 
^^  such  acts  or  deeds  in  law,  or  instrimients  in  writing  in  die 
^*  said  clause  or  section  mentioned,  and  required  to  be  eme- 
"  gistered,  which  shall  not  be  enregistered,  in  the  manner 
"  therein  provided,  before  the  first  day  of  May,  1893,  shafl 
"  be  utterly  void  and  of  no  effect  whatsoever  against  sab- 
*'  sequent  purchasers  for  a  valuable  consideration.''  By  this 
Act  the  enlargement  of  time  allowed  for  registration  is 
expressly  limited  to  the  Counties  mentioned  in  the  second 
section  of  the  Act  10th  and  11th  Geo.  IV,  c.  8,  that  isto  dte 
Counties  of  Drammottd,  Sherbrooke,  StanStead,  Shefibrd  and 
Missiskoui.  The  Legislature,  therefore,  has  been  perfecdy 
consistent  with  itself  in  confining  the  enlargement  of  time 
for  enregistration  to  these  last  mentioned  Counties,  in  whieli 
only  the  registration  of  old  titles  was  required  by  the  Act  lOA 
and  11th  Geo.  IV,  c.  8,  and  by  thus  confining  this  enlarge- 
ment, the  Legislature  has  confirmed  the  fact  that  the  proTi- 
sion  for  the  registration  of  old  titles  to  land  has  not  been 
extended  to  the  County  of  Ottawa:  if  it  had  been,  the  ^n* 
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largement  of  time  would  also  have  been  extended  to  that 
County.  There  was  not,  therefore,  at  the  time  of  the  making 
of  the  deed  of  sale  from  the  widow  and  heirs  Robertson  to 
the  Defendant,  on  the  2nd  August,  1833,  nor  was  there,  at 
any  time  before  the  institution  of  the  action,  any  law  that 
required  the  registration  of  tities  to  lands  in  the  County  of 
Ottawa  which  were  executed  prior  to  the  passing  of  the  Act 
10th  and  11th  Geo.  IV,  c.  8,  registration tn  fjkxf  Countyhe'mg 
only  required  to  be  made  of  certain  incumbrances  and  of 
tities  to  lands  made  and  executed  aubsequenUy  to  the  paasing 
of  the  last  mentioned  statute.  This  ground,  at  once  so  plain 
and  conclusive,  is  in  reality  alone  sufficient  for  the  determi- 
nation of  this  cause,  inasmuch  as  it  destroys  funditus  the 
defence^  and  the  only  defence,  which  has  been  set  up  by  the 
Defendant. 

2.  Because,  the  provision  contained  in  the  2nd  section  of 
the  Statute  1  Will.  IV,  c.  3,  by  which  tiie  registration  of  all 
pre-«xisting  tities  to  lands  in  certain  Counties,  within  the 
extremely  short  space  of  one  year,  is  required  on  pain  of 
forfeiture  by  the  owners  of  their  right  of  property  in  favor  of 
other  persons,  without  right  or  legal  claim,  is  an  ex  poet  facto 
legislative  enactment,  subversive  of  the  established  rights  of 
property,  is  inconsistent  with  the  first  principles  of  natural 
law,  reason  and  justice,  and  without  example  in  any 
civilized  country,  and  ought,  therefore,  to  be  controled  by 
the  common  law,  and  held  to  be  null  and  void.  (1) 


(1)  Vide  Bohham's  case,  8  Coke's  Rep.  116:— Hobart's  Rep.  pp.  85, 86  and 
87,  Day  vs.  Savage  :— 10  Mod.  Rep.  115  :— 12  Mod.  Rep.  p.  687,  City  of  Lon- 
don vs.  Wood  :— 2  Dwarris,  642,  643  :— Fonbl.  on  £q.  29  :— Rep.  de  Mer.  vbo. 
Effet  Rétroactif,  pp.  533,  534,  535,  536,  564,  604,  605  :— 1  Kent,  pp.  423, 
381  :— Code  Civil^,-Ait.  2,  Prelim,  as  to  Inscriptions.  .Vide — za  to  protpecHve 
nature  of  Registry  Acts  in  England,  2  Ann,  c.  4:— 5  Ann,  c.  35  :— 7  Ann,  c. 
20  : — ^In  Ireland,  6  Ann,  c  2  :  In  the  West  Indies,  Grenada  Laws,  p.  8  : — Ja- 
maica Laws,  p.  :— In  Upper  Canada,  35  Geo.  Ill,  c.  5  :— In  the  other  British 
Colonies,  2  Surge,  829  :— In  France,  L^w  of  11  Brumaire,  an  7  :— In  th«  United 
States,  4  Kent,  161, 162, 163. 
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s.  âeeatiflié  the  provifedon  of  aie  law  in  question,  if  ëè^pàMb 
ef  being  enforced,  is  confined  to  titles  derived  from  âeei^  éi 
iMthimenta  in  iJbrUingj  at  which  it  prescribes  the  registration 
in  a  pahictil'ar  form  ;  but  it  has  no  relation  to  and  leaves 
tùitonched  titles  to  land  derived  from  other  and  diffeient 
ebnreeà,  such  as  titles  acquired  by  prescription  at  by  deacehf. 
Of  Aese  latter  titles  no  registratioïi  is  required  :  not  is  it 
possible,  under  the  provisions  of  the  Registày  Acts  now 
referred  to,  in  any  manner  to  register  them.  Now,  the  action 
of  the  Plaintiffs  is  grounded  not  only  on  a  deed  or  indrument 
in  mitingy  bui  also  on  titles  by  prescription  and  descerd^  as 
set  forth  in  the  Plaintiffs'  declaration.  The  defence  set  up, 
theMore,  in  what  r&spects  registration  of  title,  does  ikôt 
apfdy  to  the  counts  in  the  Plaintiffs'  declaration,  which 
assert  a  right  of  property  in  the  Plaintiffs,  acquiled  by  JM> 
scription.  On  these  counts  the  Plaintiffs'  right  of  action 
against  the  Defendant  has  been  c<Hnpletely  and  unanswer 
abfy  established.  The  pi^CiriptioB  longiêêimi  témp&He  (90 
yeairs)  has  beeii  proved  by  à  number  ci  wîtrïèBses,  being 
ccmipOfited  of  the  possession  held  by  the  Plaintiffs  and  their 
predecessors,  thlough  whom  it  reaches  back  to  the  date  if 
the  l/etters  Patent  from  the  Crown  to  John  Robertson^  bearing 
date  the  S9th  day  of  November,  1799,  (  1  )  and  the  full  period 
of  its  completion  ended  on  the  S8th  day  of  November,  19S9j 
that  is,  several  years  before  tiie  Defendant  fraudulently  ob 
tained  possession  of  the  land  in  question,  during  the  absence 
of  the  Plaintiffs  in  England. 

4.  Because,  the  Plaintiffs'  right  of  property  in  the  land  in 
question  was  principally  acquired  by  descent  or  inkerii(Ènce. 
Elizabeth  Robertson,  one  of  the  Plaintiffs,  inherited  one- 
fourth  of  the  said  land  from  her  sister  Catherine  Ann  Robert- 


(1)  Vide  Pothier,  PretcriptioiH  Nob.  119,  123  :— Bunodi  Pi«8cripâoEi.t8, 
19:— Troplong,  Prescription,  No.  428  :— 2  Chitty  onPl.  pp.  618,563,667,573, 
Ç37,  «88  ;-3  Chit,  on  pI  544, 646, 646, 


387 

«on,  and  œe-half  of  it  from  her  coofiiii  Elmbeth  Ann  Ro- 
bertson, who  was  heiress  of  her  father  Neil  Robertson,  who 
was  heir  of  his  brother  Patrick  Robertson.  As  to  thiee- 
foutths  of  the  property,  tfaerefi^,  her  title  was  a  title  by 
dèéwifdj  of  which  no  registration  was  re^tiilëd  or  cotdd  be 
made.         * 

5.  Because,  ifaprovision  of  law,  requiring  the  registration 
of  their  title,  were  applicable  to  the  Plaintiffs,  (and  it  is  con- 
tended that  none  such  existed)  they  (the  Plaintiffs)  laboured 
Hhâér  a  disability  which  precluded  them  from  complying 
"^ith  any  such  provision.  They  were  constrained  to  leave 
Lower  Canada  in  May  1831,  btfare  the  publication  of  the 
Registry  Law  of  that  year  relied  on  by  the  Defendant,  and 
continued  absent  £rom  the  Province,  under  an  entire  igno- 
mnce  that  there  was  any  such  law,  till  after  the  period  within 
Which  registration  was  required  to  be  made  had  elapsed. 
Out  within  ûve  weeks  after  the  return  of  the  said  James 
Stuart,  one  of  the  Plaintiffs,  in  1834,  the  written  title  men- 
tioned and  recited  in  the  Plaintiffs'  declaration,  to  wit,  the 
deed  of  sale  of  15th  October,  1804,  was  registered.  It  is 
therefote  conceived  that  during  this  disability  the  Statute  in 
question  could  not  be  held  to  be  applicable  to  them. 

6.  Because,  the  said  Elizabeth  Robertson,  one  of  the  Plain- 
tiffs, to  whom  the  land  in  question  belongs,  at  the  time  the 
Registry  Law  referred  to  was  passed,  beiiig  a  married  Wo* 
man,  was  disabled,  by  reason  of  coverture,  from  complying 
with  the  injunction  of  the  Legislature  by  registering  her 
title  as  required.  It  could  never  have  been  intended  by  the 
Legislature,  that  married  women,  throughout  the  country  and 
elsewhere,  should  forfeit  their  pre-existing  rights  of  property 
in  real  estates,  though  complete  and  perfect,  by  the  non- 
registration of  their  titles  within  the  short  spaice  of  one  year  ; 
nor  is  it  consistent  with  the  general  principles  of  law  which 

â6* 
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govern  the  rights  and  property  of  married  women,  that  sach 
a  foifeitore  should  be  incurred  by  them. 

7.  Because  the  provision  of  the  Act  10th  &  1 1th  Geo  IV.  c 
8,  requiring  the  registration  of  titles  to  lands,  is  applicable  to 
cases  where  the  grantees,  under  registered  and  unregistered 
titles,  derive  their  rights  from  the  same  grantor,  not  where 
they  derive  their  rights  from  different  grantors  (1)  as  in  this 
case. 

8.  Because  the  provision  of  the  registry  law  now  refened 
to  can  only  apply  to  cases  where  the  grantee  in  the  registered 
title,  had  some  interest  in  the  premises  alienated,  which  could 
be  made  the  subject  of  alienation,  not  where  he  was  a  stranger 
to  the  estate,  having  no  interest  in  it  whatever.  (S)  In  this 
case  Catherine  Christie,  who  sold  to  the  Defendant  as  com- 
mune en  biens  with  her  late  husband,  had  not,  in  that 
character,  a  particle  of  interest  in  the  property  she  presumed 
to  sell.  The  sale  of  the  loth  October,  1804,  being  made  by 
her  husband,  though  as  her  attorney,  divested  both  him  and 
her  of  all  right  and  interest  whatever  in  the  estate,  and  she 
had  nothing  to  convey  to  the  Defendarit.  So  his  children,  as 
his  heirs,  were  equally  without  any  right  or  interest  which 
they  could  convey  to  the  Defendant  ;  their  father,  having 
ceased,  on  the  16th  October  1804,  to  have  any  right  of  pro- 
perty or  interest  in  the  estate,  could  transmit  to  them  no  right 
or  interest,  in  it,  as  his  heirs,  by  his  death  in  1815.  There 
was  not,  therefore,  in  this  case,  the  shadow  of  a  pretence  for 
the  sale  in  question  made  to  the  Defendant. 

9.  Because  the  Defendant  is  proved,  in  this  cause,  to  have 

(1)  On  this  pointy  vide,  the  following  American  cases,  the  registry  law  in  bodi 
countries  being  the  same,  11  Pick'.  §0,  Tyler  vs.  Hammond  : — Minofs  Digeit 
▼bo.  Deed,  §4,  Nos.  33  and  38  :— Dig.  U.  S.R.  vbo.  Deed,  No.  250  :-d  Cranch 
164  :— 2  Binney,  497. 

(6)  Vide  the  following  American  decisions  :  4  Cow.  599,  Jackson  vs.  Town  :— 
Big.  N.  T,  Rep.  vbo.  Deed,  No,  403  ;— Minot's  Digest  vbo.  Deed,  Jfo  36,  -^ 
805  :--14  Pick.  224  :— Dig.  U,  S.  R.  p.  42,  No.  390,  vbo.  Deed. 
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had  notice  of  the  Plaintiffs'  title  before  he  pmchased  the 
lands  in  question,  from  the  fact  of  the  Plaintifis  having  been 
for  a  long  period  of  time,  while  the  Defendant  lived  in  the 
immediate  neighbourhood,  upon  adjoining  land,  in  the  open, 
quiet,  exclusive  possession  of  these  lands  as  owners,  and 
also  from  general  repute,  as  well  as  from  distinct  information, 
and  knowledge  of  their  title.  The  registry  Act  10th  and  11th 
Geo.  lY,  c.  8,  in  question  in  this  cause,  has  evidently  been 
framed  with  reference  to  the  English  and  Irish  Registry  Acts, 
the  more  important  terms  of  which  it  adopts  :  the  object  of  the 
Provincial  Act,  as  well  as  of  those  from  which  it  has  been 
derived,  was  to  protect  bond  fide  purchasers  for  valuable 
consideration,  from  prior  secret  conveyances  and  incum- 
brances of  which  they  might  be  ignorant,  and  by  which  they 
might  be  defrauded,  by  giving  such  purchasers,  notice  of 
previous  conveyances  and  incumbrances  through  the  medium 
of  a  public  register.  But  it  was  not  intended  by  these 
statutes  to  enable  purchasers,  with  a  knowledge  of  prior 
unregistered  deeds,  to  defeat  them  fraudulently,  to  the  pre- 
judice of  the  grantees,  by  registering  a  later  conveyance* 
The  object  of  the  legislature  is  fulfilled  if  notice  of  such  prior 
deeds  reach  purchasers  through  other  channels  by  which  they 
are  made  equally  safe.  If  notwithstanding  notice  thus 
conveyed,  persons  will  purchase  property  already  sold  they 
do  8o  malâfide^  to  the  injuiy  of  the  previous  purchasers,  and 
are  chargeable  with  fraud  against  those  whose  title  they 
endeavour  to  defeat  and  destroy.  Upon  this  ground,  it  was 
held,  at  an  early  period  after  the  passing  of  the  English  and 
Irish  Acts,  both  in  England  and  Ireland,  and  has  since 
continued  to  be  the  established  law  in  both  countries,  that  a 
subsequent  purchaser  for  a  valuable  consideration,  with 
notice  of  a  prior  unregistered  deed,  cannot  by  registering  the 
later  conveyance  to  him,  obtain  a  priority  over  the  former,  or 
in  any  manner  defeat  it.  (1)  The  same  principle  has  been 

(1)  Vide  Fonbl.  on  £q.  23  :— £q.  Ca.  Ab.  258,  Blades  vs.  Blades  :— 4  Bro. 
f9t\  cases  189,  Cheval  vs,  Nicob  :— 1  Str,  664  :— Cowp.  712,  Leneve  vs  Leaeve:— 
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adopted  in  all  the  çotmtries  in  which  the  system  of  registra- 
tion as  it  obtçtins  in  England  and  Ireland,  has  been  trans- 
planted. It  is  recognized  as  the  role  of  law  in  the  British 
Colonies,  (IXand  in  all  the  States  composing  the  American 
Union  without  any  exception  (2).  It  is  conceived,  therefore, 
that  this  principle  must  govern  the  construction  of  the  Act  10th 
and  1 1th  Geo.  IV,  c.  8,  and  the  more  imperatively  as  being  an 
ex  post  facto  law,  the  severity  and  injustice  of  which  would 
lequire  all  the  relaxatioa  that  equity  could  afford  in  its 
constraction.  The  notice  in  such  cases  may  be  either 
express  or  implied,  (3)  and  the  notice  which  putjs  the  party 
on  enquiry,  as  to  the  validity  of  the  unregistered  title,  is  held 
to  be  a  sufficient  notice  (4).  In  this  case  the  sufficiency  of 
the  notice  which  the  Defendant  had  of  the  Plaintiffs'  title,  it 
is  presumed  cannot  be  questioned,  inasmuch  as  it  was 
both  express  and  implied,  and  resulted  not  only  £rom  open, 
quiet,  exclusive  possession,  by  the  Plaintiffs,  of  the  lands  in 
question  for  a  long  period  of  time  under  the  very  eye  of  the 


l.Ves.^:— »Atk.646:— 2BL343!— 4Madd.B.3S7.  JaOaaavB^fkEgAeOM^ 
âtv«fu  p.  478  :— 16  V«t  pp.  419, 427  ^-3  Meriv,  210.  SheWon  vj.  Cox  :— AmWw, 
6241-^  Bden,  2^8,  Bi&eH  vs.  Bushell  :— 1  Sch.  and  Let.  100. 
<l>2B9nierp.  837< 

(2)  DifrU.  S..R.  vbo.  Deed,  p.  41,  No.  380:— Dig.  N.  Y.  Rep.  vl».  Deed, 
§  7,  No.  m  :— Minot'fl  Dis.  Vlio.  Peed.  p.  203  i-^  Kent,  161  et  «m.  :--4 
Mm.  Rep.  037,  FainswortE  vn,  Child  :— 3  Pick.  149,  McMickaa  tb«  GrilBii  :— 
ÔMaas.  Rep.  24  :— 10 Mass.  Rep.  *:— 1  Ham.  274 :— 8  JoJ».  1,37 :-^ Jobk 
H3:TT-igi.  John.  46|^:— 4  Wend.  585  :— 4.  Randolph,  208  :— 13  Cjcrj^ 
and  Rawle,  167  :— 2  Han.  and  Gill,  415  :—l  McCord,  265:^8  Verm. 
Rep.  373:--3.  Vem.  Rep.  255:^6  Venn.  Rep.  411.-2  Biyrge,  837:*-20 
Lpuiaa.  Rep.  246,  249. 

(3)  1  Bnrc  474,  Sir  £4  Worsl^  vs.  Dr.  Mattel,  where  Lord  ManifieU 
exprevies  himself  as  follows  :  '*  Valid  transaçtioni?,  as  between  the  ^arti^t  VOMSf 
"  be  fraudulent,  hy  reason  of  covin,  collusion  or  confederacy  to  imnre  a  lAfrJ 
**  p^kaphf  for  i^s^ce;  A*  hoys  an  estate  and  fori[ets  to  redstçr  nis  rarchaas 
**  deeds  ;  if  C,  with  express  or  impliea  notice  of  this,  hujrs  thé  estate  for  a  rail 
"  wice,  and  geta  his  deedredstarea^  this  ia  frandulent,  becMoe  he  awiat*  BL  to 
•t  uitju^  A.  Or,  if  a  man,  knowin|^  that  a  creditor  has  obtained  a.  judcment 
*<  against  his  debtor,  buys  the  debtor's  goods  for  a  Ml  price  to  enable  mm  to 
<<  defeat  the  creditor's  e^tecation)  it  is  ln^ldulent. 

(4)  Vide  2,  Ch.£q.  Dig.  §  13,  p.  1336  :-^l  lAer.  282:— 2  Bak.  and  B.  416, 
301 1-^16  Ver.  2«9i,  ^^  .---UVes.  120:— 2  Yet.  jun.  247,  4^0  :— 2  ^dfak,U  li 
280  :— Amb.  311  :— 1  Ves.  61  :— 3  Atk.  238.  For  a  case  on  this  point  in  the  State 
oCN«w  Yorkr  ville,  6  Weod-  2131,  Tuttle  t&  J^ksQft:«>-Dig.  ri.  Y*  Repi  rbo- 
Beed,p,663,  No.367. 
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Defen&utit,  bnt  also  £eoqi  general  and  oommon  iiqpiite^  and 
from  specific  infonnatiDn  and  knowledge  of  the  Plainti£b' 
title,  as  above  stated  On  this  groand,  thexefofe,  tke  Phdnr 
tiffs  conceive  their  nmegistered  title  must  prevail  over  that 
of  the  D^ndant.  (1) 

1(X  Because  the  Pefeoidwt's  ti^  and  tb^  i^gistnttion  of 
it)  originated  and  were  coao/cpoted  in  a  fijaudulent  conspiracy! 
between  the  grantprs  an4  himself,  to  cheat  aotd  defrand.  the 
Plaintiffs  of  the  land  in  question,  by  the  giving  and  t^J^n^ 
for  a  she^ta  price  a  pretended  title,  whjich  bqtb  parties  knew 
to  be  worthless,  and  in  itself  not  better  than  waste  paper, 
merely  for  the  purpose  of  registering  it^  in  order  thereby  to 
defeat  and  destroy,  as  they  expected,  the  title  of  the  Plfdn- 
tiffs,  which  they  knew  to  be  unregistered  in  ccmsequenoe  of 
their  absence  from  the  country.  Such  c^  fraudulenst  abuse  and 
iniBappliq^tion  of  the  law  of  registry  cannot  be  perqiitted 
tQ  confer  a  title  on  the  Defendant  If  the  law  could  be 
8p  applied,  it  would  be  madis,  under  tbç  giiave  and  imposin^f 
authority  of  Courts  of  justice,  an  instrument  of  fraud  and 
spoliation,  and  would  afford  a  premium  on  dishonesty  and 
lônavpxy;,  to  the  utter  disgrace  of  its  enaetments  and  the 
diapaiagement  of  the  udmrnistpation  of  justice. 

The  Pefendant  submitted  that  the  Plaintiffs  had  signally 

failed  in  their  endeavour  to  establish,  that  they,  or  their 

alleged  predecessors,  were  commonly  reputed  in  Buckingham 

and  the  neighborhood,  to  be  the  proprietors  of  the  tract  in 

question,  although  this  seemed  to  be  the  principal  object 

kept  in  view  in  the  examination  of  their  witnesses. 
»  

'..1  I.  . — .  .. -  ' f 

(1)  Since  the  commencement  of  this  caisei  a  Provincial  deddoiii  involvinf 
Ae'prfnciiNil  points  which  it  pieaents,  and  particularly  the  eiK9Ct  of  yioMm  in 


anstaininc  an  uAretdsteted  title  in  preference  to  a  registered  one,  bas  come  to  the 
Plaintiffs''  knowledge.  It  is  a  iadgment  of  the  Court  of  King's  Benoi  at  Sher- 
brooke, in  1S32^.  in  the  cause  of  Smith  vs.  Ten?ill  and  Philip's  Opptsu»  the  Court 
beinc  composed  of  Mr.  Justice  Bowpn,  Mr.  Justice  Vallidres  de  St.  Real  and  ^, 
Justice  Fletcher.  By  this  judgment  the  doctrine  o€  ^otioe  iod  otiiec  ponlmi 
here  stited  were  adopted  and  made  the  grounds  of  deciaios. 
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That  they  had  fisdled  to  attach  any  suspicion  of  bad  faith 
to  the  Defendant  in  reference  to  the  purchase  made  by  him 
from  Mrs.  Robertson  and  her  daughters. 

That,  in  like  manner,  they  had  failed  to  prove,  as  they 
had  alleged,  that  Sir  James  Stuart,  one  of  the  Plaintiffs,  was 
constrained  to  leave  Lower  Canada  ^^  by  reason  of  his  being 
in  the  service  of  the  Crown,  and  in  fulfilment  of  his  duties 
as  a  Public  Officer  in  such  service,"  the  fact  as  proved 
being  that  Sir  James  went  to  England,  after  having  been 
deprived  of  the  office  of  Attorney  General  of  Lower  Canada, 
not  on  any  public  mission,  but  on  some  errand  which,  it 
might  be  fairly  presumed,  was  of  a  strictly  private  character, 
as  the  Plaintiffs  had  not  thought  proper  to  disclose  it  in 
evidence.  They  had  also  failed  to  prove  any  such  pos- 
session of  the  lots  in  question  as  would  entitle  them  to  hold 
under  any  one  of  the  various  kinds  of  prescription  pleaded. 
Indeed,  they  had  been  unable  to  prove  that  they  had  ever 
been  at  any  time  in  possession  of  any  part  of  the  Robertson 
tract. 

The  Defendant  also  urged  that  the  Plaintiffi»,  notwitfa^ 
standing  certain  admissions  granted  to  them,  had  not  legally 
established  their  right  to  claim  any  part  of  the  tract  of  2000 
acres  under  the  deed  of  sale  of  the  15th  October,  1804,  even 
though  it  was  admitted  that  the  tract  was  duly  transferred  to 
Patrick  Robertson,  and  the  minor  children  of  Alexander 
Robertson  under  that  deed. 

Sboth,  Justice,  dissenting  : — ^This  case  is  of  the  greatest 
importance,  and  a  number  of  questions  have  been  raised  hf 
the  pleadings  ;  it  would  take  a  long  time  to  go  over  them 
simply  ;  but  what  increases  the  labour  is,  that  each  point 
has  been  made  the  subject  of  extended  argument  by  the 
Counsel  of  the  respective  parties.    (His  Honor  here  went 
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ovei  the  pleadings.)  By  these  pleadings,  the  following  issues 
have  been  raised  : 

1.  The  validity  of  the  Plaintifis'  title. 

2.  The  validity  of  the  Defendant's  title  from  Mrs.  Robert- 
son and  her  daughters,  consequent  upon  good  faith  and 
registration,  and  its  prevailing  over  the  Plaintiffs'  in  conse« 
qtienee  of  possession  following. 

3.  That  this  title  is  a  bar  to  the  action. 

4.  That  the  Plaintiffs'  title  is  absolutely  null  and  void,  in 
consequence  of  the  operation  of  the  Registiy  Acts,  the  title 
in  question  not  having  been  registered  under  the  provisions 
of  those  laws. 

5.  That  Catherine  Christie  and  her  daughters  were  stran- 
gers to  the  property,  and  could  convey  no  legal  title,  and 
that  consequently  the  registration  of  a  deed  from  them  is 
valueless,  and  can  have  no  force  or  effect. 

6.  That  the  Defendant's  title  is  bad  by  reason  of  fraud. 

7.  That  registration  by  the  Plaintiffs,  within  five  weeks  of 
their  return  to  the  Province,  is  sufficient  to  preserve  their 
title. 

8.  That  Eliz.  Robertson,  the  wife  of  James  Stuart,  being 
atthetime  of  the  passing  of  the  10th  and  11th  Geo.  IV,  and  1 
WiU.  IV,  under  coverture,  the  said  law,  cannot  affect  her 
rights. 

9.  That  there  is  firaud  on  the  part  of  the  Defendant. 

10.  Whether  compensation  for  betterments  is  to  be  given 
to  a  party,  who  has  fraudulent  possession,  and  is  in  bad 
faith  ? 

The  Plaintiffs  urge  a  title  ;  the  Defendant  urges  another 
title,  with  registration,  and  he  sets  forth  the  invalidity  of  the 
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PlaktiiBb'  title  for  vna/t  ofiegistratioii;  ud  theplaintifib 
meet  the  Defendant's  allegation  of  title,  by  alleging  it  to  bo 
a  fraudulent  one,  and  consequently  null.  The  Plaintifis' 
title  has  been  alleged  by  various  counts  as  subsisting  under 
both  the  EogUeb  mi.  Fuei^li  system*  of  la:v.  It  is»  th^ie. 
fore,  fiist  nçoessaiy  for  the  Court  to  decide  what  tiie  l«w  is» 
which  is  in  f(»ee  ii|  the  County  of  Ottawa  in  respect  to  landa 
held  in  free  and  conunon  soceage.  It;  is  a  principle  laid 
down  by  the  best  authorities  and  universally  recognized) 
that  where  a  countiy  is  obtained  by  conquest  or  treaty,  the 
King  possesses  an  exclusive  prerogative  power  over  it,  and 
may  modify  and  alter  the  laws  existing  in  th6  country  at 
the  time  ;  but,  i^  England,  this  right  is  subject  to  the  control 
and  revision  of  Parliament.  It  is  also  well  settled  that  ifai» 
King,  in  making  these  changes,  caxrnot  violate  any  articles 
of  capitulation,  winch  may  have  been  assented  to  in  favor 
of  the  conquered,  and  that  these  articles  are  sacred.  In 
applying  these  incontrovertible  rules  to  the  case  of  Canada, 
upon  reference  to  the  articles  of  capitulation,  it  will  be  found 
that  when  the  lifeiquis.  de  Vaudreuii  asked  the  British 
General  to  promise  the  maintain^nce  of  the  inhabitants  in 
their  ancient  laws  and  customs,  the  reply  was,  that  they 
became  subjects  of  His  Majesty,  and  must  await  the  ex- 
pression of  the  King's  pleasure  in  that  respect 

The  first  intii&atioa  of  tUs  pleasure  was  contained  in  ih» 
proclamation  of  1708,  in  which  it  was  declared  that  His 
Majesty's  subjects  in  the  then  Province  of  Quebec,  should 
be  maintained  in  thei  enjoyment  of  the  laws  of  England* 
This,  it  has  been  held,  has  never  been  carried  out,  and  was 
a.  mere  declaration  of  intenticm.  But  on  the  other  hand,  this 
has  been  contmdioted  by  the  establishment  of  Courts  of 
Justice,  which  are  ordered  to  administer  justice  and  equity^ 
as  nearly  as  may  be,  in  conformity  with  the  laws  of  E^ngland. 
Afier  the  eaml^U^bme^t  of  these  ji]|nadictiop^  poUticjEd  di^ 
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cultîes  arose  ;  some  of  the  judges  administeied  the  English 
law,  others  such  law  as  they  saw  fit.  Henoe  arose  a  diff^ence 
concerning  the  interpretation  of  the  proclamation.  Bot 
Cotirts  of  Justice  have  nothing  to  do  with  these  difficulties 
between  political  parties.  If  the  Grown  had  the  right  to 
make  such  a  declaration  as  that  contained  in  the  proclamar 
tion,  and  its  intention  to  introduce  the  EngUiA  law,  was 
thereby  made  .distinctly  manisfest,  we  have  nothing  to  do 
but  to  carry  that  intention  into  effect  These  matters  were 
maturely  weighed  and  considered,  during  the  debates  upon 
the  Quebec  Act  of  ITW.  Do  we  not  find  in  that  Act  a 
sufficiently  distinct  recognition  of  that  intention  ;  and  if  it 
was  so  endorsed  by  the  authority  of  Parliament,  must  il  not 
be  held  to  be  binding  ^  We  find  it  enacted  in  the  fourth 
section  of  that  Act,  ^^  that  whereas  the  provisions  of  the  said 
proclamation  in  respeqt  of  the  civil  gdverament  of  the  said 
Province  of  Quebec,  &c.  have  been  found  upon  experience 
tp  be  inai^licable  to  the  state  mad  eiicumstances  of  thia  said 
Province,  the  inhabitants  whereof  amounted  ad  the  conquest 
to  above  66,000  persons,  yofessing  the  religion  of  the 
Church  of  Rosm^  B^aift^offk^  m^  eOàbUs^ 
Mufiof»  amd  êyêtem  of  Imoi  by  which  iheir  persons  wâ 
property  had  been  protected,  governed  and  œdeied  fc9  a 
loi^  series  of  yeus,  fco.'',  it  was,  thexefoie,  so  jbf  as  rehtted 
to  the  civil  government  and  administratio|i  of  justice  in  t^ 
Province,  fcc.,  revoked,  annulled  and  made  void,  from  and 
after  the  1st  May,  Vjn6.  Could  this  Act  have  formally 
abtogated  that  which  had  never  subsisted  t  Was  nçt  the 
intenti<Hi  of  the  Crown,  and  the  acquieaQsnce  of  the  Pa»* 
liament  up  to  this  period  made  manifest  by  diis  Act?  It  did 
not  declare  it  to  have  been  null,  but  annulled  it  £rom  and 
after  a  certain  date*  The  meve  eflfeet  of  onf  beooaiing 
stibjects  of  the  Spvereignof  Gtreat  Britain^  readers  ua  subject 
also  to  the  proclamation,  ismediby  his  Privy  Coonoil,  up  tp 
the  time  that  PaiUamwisfrar  fii  to  imaiflue^  and  tbm  A^t»  t(y 
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its  tenns,  maintained  what  had  been  done  by  virtue  of  that 
proclamation,  only  annulling  it  for  the  fiitnre.  By  the 
eighth  section  the  right  to  hold  property  by  Canadian  subjects 
under  the  old  tenure  is  conceded,  "as  if  the  said  proclama- 
tions, &c.,  had  not  been  made,  "  &c.,  further  ordering,  that  for 
the  decision  of  matters  in  dispute,  relative  to  property  and  civil 
rights,  recourse  shall  be  had  to  the  laws  of  Canada.  The 
Imperial  Parliament  plainly  held,  then,  that  it  required  a 
distinct  enactment  on  their  part  to  re-convey  to  the  Canadians 
their  rights  to  the  administration  of  the  French  system  of 
laws,  which  they  must  consequently  have  held  to  have  been 
formerly  taken  away  by  the  capitulation  and  proclamation. 
Then,  on  reference  to  the  9th  section,  which  is  firamed  in  the 
fonn  of  a  proviso,  we  find  it  enacted,  that  "nothing  in  this 
Act  contained  shall  extend,  or  be  construed  to  extend,  to  any 
lands  that  have  been  granted  by  His  Majesty,  or  shall 
hereafter  be  granted  by  His  Majesty,  his  heirs  and  successors, 
to  be  holden  in  free  and  conunon  soccage.''  If  this  proviso, 
instead  of  extending  to  the  fourth  section,  and  other  portions 
of  the  Act,  as  its  terms  would  imply,  only  extended  as  a  pro- 
viso to  limit  the  enactment  contained  in  the  8th,  (the  next 
preceding  section,)  it  nevertheless  formally  declared  by  the 
enactment  contained  in  it,  that  recourse  should  be  had,  in  the 
oases  named,  to  the  laws  heretofore  in  force  in  Canada, 
and  should  not  apply  to  lands  granted  in  free  and  common 
soccage.  Can  it  be  maintained,  in  the  face  of  these  decla- 
rations and  enactments,  that  the  old  system  of  laws  was  to 
be  applied,  as  well  to  the  vast  extent  of  territory,  both  in 
what  is  now  Upper  Canada,  and  in  the  Townships  of 
Lower  Canada  then  known  as  the  waste  lands  of  the  Crown, 
as  to  the  old  territory  already  occupied  by  the  French 
Canadian  inhabitants  ?  Clearly  not.  Some  difficulty  arose 
about  the  extent  of  the  application  of  this  proviso,  it  being 
contended,  that  as  no  other  part  of  the  Act  but  the  next  pre- 
ceding  8th  section  referred  to  lands,  this  section  only  referred 
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to  it,  and  its  force  being  held  by  some  to  be  very  limited,  the 
differences  between  the  parties  gave  rise  to  the  passing  of 
the  Tennres  Act,  6  Geo.  IV,  cap.  119,  by  the  Imperial  Par- 
liament.   In  all  the  fierce  straggles  which  ensued  between 
contending  political  parties  in  the  Province,  the  abstract 
right  of  the  Imperial  Parliament,  to  legislate  upon  this  point, 
has  never,  to  my  knowledge,    been    disputed.      This    is 
conclusive    proof,  that  the  right  was  recognized,  and  it 
undoubtedly  exists.  This  Actrecognisesthe  declarationsof  the 
Proclamation,  and  confirms  the  provisions  of  the  Quebec  Act 
in  this  regard,  but  at  the  same  time  limits  it.    The  eighth  sec- 
tion of  that  Act  is  as  follows  :  ^^  That  all  lands  within  the  said 
Province  of  Lower  Canada,  which  have  heretofore  been  grant- 
ed by  His  Majesty,  &c.,  to  be  holden  in  free  and  common  soc- 
cage,  or  which  shall  or  may  hereafter  be  so  granted,  &c., 
may  and  shall  be,  &c.,  held,  granted,  bargained,  sold,  alien- 
ated, conveyed,  and  disposed  of,  and  may  and  shall  pass  by 
descent,  in  such  manner  and  form,  &c.,  as  are  by  the  laws 
of  England  established  and  in  force  in  reference  to  grants, 
&c.,  descent,  &c.,  or  to  the  dower  and  rights  of  married 
women."    Could  language  be  stronger  than  this  ?    If  the 
power  be  admitted  to  have  existed  in  the  Imperial  Parliament 
to  pass  this  law,  (and  it  has  always  been  admitted,)  this 
must  be  conclusive  upon  the  point.    But  the  Provincial  Par- 
liament has  itself  acquiesced  in  and  confirmed  this  enact- 
ment, at  the  same  time  that  they  in  some  degree  modified  it 
by  the  Act  of  1829.    Whether  this  Statute  has  the  force  of 
law  or  not,  it  is  still  a  formal  recognition  of  the  right  of  the 
Imperial  Parliament,  and  this  concurrence  of  the  Colonial 
Legislature  should  remove  every  doubt  which  might  pre- 
viously have  existed  upon  that  point.     I  do  not  hesitate  to 
declare  my  opinion,  that  it  was  in  force  as  law,  although  it 
did  not  receive  the  Royal  Assent  within  the  two  years  men- 
tioned in  the  Quebec  Act.     The  Law  Officers  of  the  Crov^m 
have  held,  indeed,  that  it  required  a  special  Act  of  Parlia^ 
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ment  to  enabto  the  Crowutoasieiittoityftfierlhatpexiodhad 
elapsed — and  it  has  been  assented  to  with  the  additional 
rights  which  such  an  Act  could  confer.  The  case  of  the 
withheld  consent  to  a  contract,  £ar  the  limited  qmce  of  time, 
is  widely  di£feient  firom  this.  The  provision  of  the  two  years' 
limit,  within  which  the  Crown  may  assent,  is  'made  in  (avor 
of  the  Crown.  The  continnance  of  the  Act  before  the  Sove- 
reign for  this  consent,  is  a  sufficient  mark  of  the  continuance 
of  the  consent  of  the  Colony,  to  which  the  Crown  can  there- 
foie  validly  add  its  consent  at  any  time^  so  long  as  the  Act 
is  not  withdrawn.  I  am  of  opinion  then,  that  the  English 
law,  with  the  restrictions  contained  in  the  last  named  Statute, 
is  in  force  in  respect  of  township  lands. 

How  then  is  the  law  to  be  applied  in  this  case  ?  The 
title  set  up  by  the  Plaintiffs  in  their  first  count,  is  a  title 
in  Patrick  Robertson  and  the  minors,  his  nieces,  by  joint 
tenancy,  governed  by  the  peculiar  principles  of  the  English 
law.  It  is  subject  to  the  right  of  sturvivor^p.  A  positive 
title  fay  survivorship  has  been  made  out  in  the  Plaintiff, 
Elizabeth  Robertson,  which  cannot  by  any  possibility  be 
shaken,  if  the  Act  of  1829  is  the  law  of  the  land.  The 
transfer  v(ms  made  by  a  valid  Instrument  according  to 
the  English  law,  and  canied  with  it  a  right  of  survivoi^ 
ship.  Under  the  fiist  count  the  title  is  unquestionable^ 
The  titte,  par  indwiSj  set  forth  by  the  second  and  third 
counts,  is  also  a  good  one  under  the  Act  of  1839,  and  it 
has,  by  descent,  come  to  be  legally  vested  in  the  Plain- 
tiffs. The  next  form  of  title  to  be  noticed  is  that  of  the 
English  prescription,  Which  however  I  will  waive,  consent- 
ing for  the  present  to  the  doctrine  (of  which  I  am  by  no 
means  convinced)  that  that  form  of  acquisition  has  not  been 
Introduced  here  ;  thé  English  law  only  having  force  in  mat- 
ters of  conveyance,  descent  or  inheritance,  and  dower.  Co- 
ming next  to  the  SO  years'  prescription  of  the  French  law>  I 
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^KTiil  tidtlod  it,  for  tiie  pwtfmB  of  ocmn^ering  die  rital  <|tte8-' 
tiôn  of  ^éttrm,  upon  wkioh^  it  seems  to  me,  tbe  whole  case 
tmlis.  Noû-deUveiy  by  John  Rpbertsoa  or  bis  Attorneys, 
ajod  noQ-seiski  by  the  Plainti&  has.be^i  alleged.  I  may 
BOtice  here  also  two  techaieal  o^'ectioas  to  the  yalidity  of 
Iha  Deed  to  Patrick  Robertson,  &;o.,  which  have  been  urged 
by  the  Defendant's  Counsel.  These  are,  that  it  is  not  in- 
dented or  enrolled.  These  objections  which  I  think  of  no 
weight,  are  sufficiently  answered  by  the  terms  that  justice  is 
to  be  administered  ^^  as  nearly  as  possible"  according  to  the 
law  of  England.  The  state  of  the  country  has  been  such  as 
to  render  it  in  many  cases  quite  impossible  to  comply  with 
finch  formalities,  and  a  mere  quit-claim  Deed  has  been 
deceived  as  a  title,  both  in  Upper  Canada  and  here.  With 
tegatd  to  another  objection,  that  the  form  of  action  is  not  the 
English  one,  it  has  always  been  held,  that  the  foim  of  remedy 
is  to  be  decided  by  the  place  where  the  action  is  instituted. 
The  right  exists  here  to  brilig  a  Petitory  action,  and  siich  an 
aodon  has  been  brought. 

Coming  then  to  the  question  of  possession  it  may  be  viewed 
in  a  two-fold  light,  and  first  without  reference  to  the  Registry 
Law.  Did  there  pass,  by  means  of  the  conveyance  of  1804, 
any  delivery  of  the  property,  such  as  would  conâtîtute  liveiy 
of  sei^n  under  the  English  law  ?  It  is  a  principle  in  law  that 
before  a  person  can  exercise  the  right  of  revendication,  there 
must  have  been  vested  in  him  an  actual  domintunij  not  a 
mere  abstract  right  of  property.  The  acquisition  of  this 
donwhiwn  may  be  made  out  in  one  way,  where  there  is  no 
ed^efse  possession,  but  in  a  different  way  when  there  is  such 
adverse  possession.  Under  the  law  ^'  çuoKiê»,"  if  one  party 
aequired  without  getting  possession,  and  another  subsequent- 
ly acquired  and  got  possession,  the  latter  would  hold  the 
property  notwithstanding  that  his  title  was  subsequent  to  the 
other*    But  it  is  here  presupposed,  that  the  common  auteur 
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letained  possession  himself  after  the  first  sale,  and  while 
actually  in  possession  effected  the  second  sale  (1).  In  this 
case,  at  the  time  of  the  passing  of  the  deed  of  sale,  theie 
was  a  deliveiy  of  the  Letters  Piltent,  (the  vendor's  title) 
and  a  diagram  of  the  property,  and  this  deliveiy  was 
mentioned  in  the  deed,  conpled  with  as  strong  temis 
of  disseizin  and  abandonment,  on  the  part  of  the  ven- 
dor, as  conld  be  used.  This  is  the  taming  point  of  the 
case.  Unless  the  Defendant  can  shew  his  title  to  come  as 
far  as  this,  the  Plaintiffs'  claim  mnst  be  maintained.  The 
transfer  of  title  has  been  held  to  be  a  sufficiently  symbolical 
deliveiy,  and  such  a  deliveiy  has  taken  place  in  this  instance. 
Under  the  Coutume  d'Orléans  it  has  been  held  that  the  simple 
clause  of  seizin  and  disseizin  was  sufficient.  At  all  events, 
after  such  an  abandonment  of  the  property  by  John  Robeit- 
son,  it  could  never  become  re-invested  in  his  estate  by  any 
possibility,  without  a  retransfer  of  it  (2).  But  if,  according  to 
the  opinion  of  the  majority  of  the  Court,  a  real  possession  was 
necessaiy,  we  have  proof  of  such  a  possession  by  the 
witness  Dunning,  who  stated  that  he  held  possession  under 
the  Plaintiffs  for  a  long  time.  We  have  besides  the  continued 
possession  of  Sutherland,  curator  to  the  estate  of  Patrick  Ro- 
bertson, through  persons  to  whom  he  gave  liberty  to  cut  timber, 
and  from  whom  he  had  derived  profits  upon  the  sale  of  it.  The 
possession  by  both  these  people  inured  to  the  Plaintiffi  in 
my  opinion,  though  that  of  the  curator  was  held  to  be 
an  interruption,  by  the  majority  ofthe  Court.  In  examin- 
ing the  Defendant's  title,  it  was  found  to  be  derived  fiom 
the  widow  of  John  Robertson,  representing  her  husband, 
who  by  her  own  instrumentality  had  divested  herself 
of  the  property,  and  who    afterwards   abandoned  it  alto- 

(1)  Pothier  Dom  de  Prop.  No.  324  :— Ricaid  Tr  des  Donations   949. 

(2)  Pothier  Dom.  de  Prop.  Na242  s-^Bicaid  Tr.  det  DoiMtioDB  938  to  94S. 
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getfaer  and  left  the  oounliy,  and  died  abioad.  .Whence  did  die 
derive  iiertitle  ?  She  declaied  by  the  deed  to  the  Defendant,  that 
siie  was  not  in  possession  of  the  piopeity  ;  and  the  sale  of  mere 
titles  is  prohibited  by  law.  John  Robertson  died  in  1815) 
without  any  right,  title,  or  possession  to  this  property  :  by  what 
means  did  it  beoome  invested  in  his  succession  ?  And  how 
eame  his  wife,  who  retained  about  1832,  entitled  to  sell  it  as 
representing  that  estate  ?  With  regard  to  the  Registry  Laws, 
fhey  weie  not  made  to  pioteot  fraud  but  to  guard  against  it, 
and  to  compel  those  people  holding  titles,  and  incumbrances 
in  secret,  to  make  them  known.  That  this  title  was  obtained 
in  firaod  is  manifest  fiom  the  absence  of  title  in  Catheiino 
Câiristie,  and  her  daxighters,  and  fiom  the  knowledge  by 
Bowman,  that  the  title  resided  in  the  Plaintiffs.  This  latter 
feet  is  proved  by  almost  all  of  the  twenty  witnesses  produced 
by  the  Plaintiife  ;  the  majority  of  whom  swear  that  it  was 
commonly  known  in  that  part  of  the  country,  that  the  Plain- 
tii&  owned  it.  Was  it  likely  that  the  Defendant  desiring  to 
purchase,  should  be  the  only  man  who  did  not  know  who  the 
proprietor  was.  But  several  witnesses,  among  othe|s,  Dun* 
ning,  whose  evidence  ought  not  to'  be  rejected,  swore 
positively  that  the  Defendant  Icnew  of  it,  as  he  had  men-* 
tioned  it  to  him.  The  Plaintiife'  title  then  being  a  good 
one  upon  several  counts,  and  the  Defendant's  title  having 
been  obtained  in  fraud,  I  am  of  opinion,  that  judgment 
should  go  in  favor  of  the  Plaintifis» 

y  AirvKLSoN,  Justice  : — Giving  the  judgment  of  the  Court  :~ 

I  differ  from  the   learned   President  in    the  opinion  he 

has    expressed,  that  the  English  law   is  in  force  in  the 

Townships.    It  is  true  that  the  Crown  has  the  right,  by 

virtue  of  its  prerogative,  to  provide  for  the  Govemn^nt  of, 

and  administmti<m  of  justice  in,   a  conquered  or  ceded 

countiy,  but  ia  the  silence  of  the  Crown  upon  the  point,  the 

bws  ci  the    conquering  country  are  not  introduced,  but 
26 
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those  of  the  conquered  people  remain  in  foice.  Has  then 
the  Sovereign  of  Great  Britain  introduced  the  English  law? 
Upon  this  point  our  attention  has  been  first  directed  to  the 
fortynsecond  article  of  the  capitulation,  the  answer  to  which 
leaves  the  law  in  abeyance,  subject  to  the  future  disposal  of 
the  Sovereign.  The  Treaty  of  Peace,  by  which  the  country 
was  formally  ceded,  is  also  silent  upon  the  point  Next 
in  order  is  the  Proclamation  of  1763.  I  thought,  at 
the  time  of  the  argument,  that  the  English  law  had  been 
introduced  by  that  Proclamation,  but  upon  further  conside- 
ration I  now  believe  that  was  an  erroneous  opinion.  The 
terms  of  the  Proclamation  are  by  no  means  sufficiently 
distinct  and  formal  to  be  considered  as  introducing  the  body 
of  the  English  law.  But  besides  the  administration  of  the 
Government,  it  was  necessary  to  provide  for  the  disposal  of 
the  lands  constituting  what  was  called  the  domain  of 
the  Crown,  and  these  were  to  be  ceded  under  firee  and 
common  soccage,  and  to  be  administered  by  the  Governor, 
as  in  the  other  Colonies,  referring  undoubtedly  to  the  other 
North  American  Colonies.  There  is  no  inconsistency  in 
introducing  several  different  tenures  of  land,  but  there  would 
have  been  great  incongruity  in  introducing  several  different 
and  distinct  systems  of  law  into  the  same  country,  divided, 
in  the  extent  of  their  jurisdiction,  by  the  lines  which  divide 
the  old  grants  from  the  new,  and  requiring  them  to  be  ad- 
ministered to  the  different  parties  by  one  and  the  same  tri- 
bunal. It  is  the  Act  of  1774,  which  really  raised  the 
difficulty  respecting  the  extent  to  which  the  English  laws  were 
introduced  into  Canada.  At  the  time  when  this  was  passed 
it  had  been  found  that  the  species  of  jurisdictions,  which 
had  been  established,  were  inconvenient  both  to  the  old 
settlers  and  the  new.  The  eighth  section  of  this  Act  has 
more  special  reference  to  the  subject  of  tenures,  and  gave  to 
the  seigneurs  and  others,  the  same  beneficial  rights  which 
they  had  ever  enjoyed  previous  to  the  dispute  concerning 
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the  inteipretation  of  the  Proclamation  of  1763.  The  ninth 
section,  which  has  been  cited,  can  only  be  held  to  refer  to 
this  subject,  for  although  it  is  couched  in  terms  as  if 
meant  to  apply  to  all  the  provisions  of  the  Act,  yet,  it  will 
be  found  quite  impossible  to  give  it  that  applicatioUr  It 
mnst  be  held  then  to  be  a  proviso  to  the  next  preceding 
section  only,  and  simply  to  mean  that  seigniorial  and  feudal 
rights  shall  not  affect  the  lands  so  newly  ceded.  To  say 
that  the  whole  body  of  the  English  law  was  to  have  force  in  res- 
pect to  them,  would  be  an  absurdity.  The  Court  has  next 
to  consider  the  Imperial  Act  of  1825,  (6  Geo.  IV .  cap.  59.) 
I  believe  that  the  Imperial  Parliament  had  the  right  to 
pass  that  statute  as  a  Declaratory  Law  only.  But,  by  this  Act, 
as  shewn  by  the  eighth  clause,  the  English  law  is  only  in- 
troduced, in  respect  of  these  lands,  in  three  particulars,  viz  : 
conveyance,  descent  or  inheritance  and  dower  ;  and  I 
think  that  the  Imperial  Parliament  has  gone  veiy  far  in 
this.  I  believe  that  the  Provincial  Act  of  1829  has  never 
had  force  of  law,  but  served  as  an  explanation  of  the 
views  of  the  Colonial  Legislature  in  relation  to  the  question. 
I  conceive  it  to  be  manifest,  then,  that  the  English  law 
has  never  been  introduced  into  Lower  Canada,  except  in  the 
three  points  mentioned  by  the  Act  of  1825  ;  and  by  that  Act, 
and  not  before,  has  it  been  introduced  to  govern  Township 
lands.  I  will  next  pass  to  the  considération  of  the  Plain- 
tiffs' title.  They  have  produced,  to  corrobate  it,  the  Letters 
Patent  to  John  Robertson,  and  a  deed  of  sale  from  Catherine 
Christie  and  one  Martin,  as  joint  Attorneys  of  John  Robertson, 
to  Patrick  Robertson  and  Francis  Des  Rivières,  tutor  to  the 
minors,  children  of  Alexander  Robertson,  of  whom  the  Plain- 
tiff, Elizabeth  Robertson,  was  one.  I  will  here  mention 
some  technical  defects,  which  the  Court  is  disposed  to  pass 
over,  to  found  its  judgment  upon  the  general  principles  in- 
volved in  the  case,  but  to  which  it  is  but  fair  that  the  at- 
tention of  the  Defendant's  Counsel  should  be  called,  in 
26* 


404 

order  that  they  may  be  made  available  elsewhere,  shcmldthe 
case  be  cairied  further,  as  is  likely  to  be  the  case.  In 
the  first  place  the  certificate  of  the  Provincial  Secretary  to  the 
Copy  of  Letters  Patent  produced,  is  not  such  as  the  law 
requires  for  their  authentication*  In  the  next  place  there 
is  a  variance  between  the  Letter  of  Attorney  annexed  to 
the  deed  of  sale,  and  its  recital  in  the  deed.  In  the  latter 
document  it  professes  to  be  made  by  the  two  Attorneys  above 
named,  before  the  notaries  executing  the  deed  of  sale,  while 
upon  referring  to  it,  it  is  found  that  the  letter  was  given  to 
these  parties  conjointly  with  two  others,  and  was  not  exe» 
cuted  by  the  same  notaries.  It  is  not,  then,  the  Letter  of 
Attorney  mentioned  in  the  deed.  But  passing  over  thew 
purely  technical  defects,  the  Court  hold  that  there  has  never 
been  a  completion  of  the  sale,  by  a  delivery  of  the  property. 
Even  if  the  principle  were  admitted,  that  the  Queen's  Letters 
Patent  carry  with  them  livery  of  seisin,  (of  which  the  majo- 
rity of  the  Court  are  by  no  means  assured,)  and  that,  there- 
fore, the  property  was  vested  in  John  Robertson,  yet  there 
has  never  been  any  delivery,  either  feigned  or  real,  fiom 
John  Robertson  to  the  Plaintiffii  or  their  au^eur^.  (1)  And  we 
hold  that  this  delivery  was  absolutely  necessaiy  to  complete 
the  sale.  So  far  as  regards  the  sale  therefore,  the  Plaintifià' 
pretensions  are  untenable.  With  regard  to  prescription,  we  are 
of  opinion,  for  the  reasons  stated,  that  the  English  prescription 
is  not  in  force  here.  To  acquire  a  title  by  prescription  under  the 
French  law,  an  absolute  physical  possession  (jpossesHonnatu^ 
teUe,)  as  well  as  a  civil  one  is  necessary,  and  this  has  not  been 
shewn.  If  there  has  been  any  possession,  it  has  been  inter* 
Tupted  by  that  of  Sutherland,  as  curator  to  the  vacant  estate 
of  Patrick  Robertson.  From  1804  to  1808,  no  sort  of  possession 
has  been  shewn,  and  from  1808  to  1823,  a  possession  has  been 
shewn  in  Sutherland,  if  in  any  body,  though  that  possession 

(1)  4  P^itUer,  Traité  d«  I>om.  de  Props  No.  28e. 


405 

is  not  snch  a  one  as  to  acquire  a  title  by  prescription.  If  it 
weie,  it  most  be  held  to  have  been  an  adverse  oae^  ibr  the 
possession  of  a  cnrator  to  a  vacant  estate  is  not  in  favor  of 
the  heirs  at  law  who  have  lenoanced,  bat  in  favor  of  the 
creditors  of  the  estate.  (1)  The  PlaintijSs,  then,  have  entirely 
failed  to  make  out  a  title,  either  by  sale  or  prescription,  and 
the  Court  might,  without  going  any  further,  dismiss  their 
action,  for  there  is  no  rule  of  law  which  is  better  established 
than  that,  in  such  cases  as  this,  the  Plaintifis  must  shew  a 
good  title,  before  the  Defendant,  in  possession,  need  defend 
himself;  nor  is  any  thing  more  strictly  in  aceoidance  with 
eommon  sense.  I  will  now  make  a  few  observaticms  upon 
the  Defendant's  case«  The  Defendant  has  shewn  a  title,  valid 
upon  the  face  of  it,  and  duly  registered.  There  is  no  bad  faith 
proved  on  the  part  of  Bowman.  The  old  men,  who  have  been 
examined,  all  swear  that  the  report  concerning  the  proprietor- 
ship of  this  property,  known  to  them  as  the  "Robertson  tract," 
was  to  the  effect,  that  it  was  vested  in  the  Robertson  heirs, 
some  of  whom  were  minors.  Mrs.  John  Robertson,  (Catherine 
Christie,)  came  to  the  country,  and  professed,  in  common 
with  her  daughters,  to  own  the  property,  and  sold  it  to  Bow- 
man. Any  rumors  about  the  Plaintiffs'  right  to  the  property, 
had  come,  as  they  stated,  from  young  Mr.  Stuart,  since 
dead.  There  is  no  doubt,  that  registration  will  not  mend 
a  title  obtained  in  bad  faith  ;  it  requires  good  faith  in  the 
purchaser  to  make  his  registration  valid.  But  Bowman 
having  acquired  in  good  faith,  and  registered  his  title,  he 
is  entitled  to  say  to  all  persons  whose  claims  have  not  been 
registered — ^my  title  has,  by  a  valid  registration,  acquired  a 
preference  over  yours. 

MovncLST,  Juge  :  Depuis  que  le  Canada  appartient  à 
l'Empire  Britannique,  les  tribunaux  de  ce  pays  n'ont  jamais 


0)  Pothieir  Preacrijt,  No.  I,  p. 677, 637  et  167  :— 13  Rep.  Jurîi,  vbo,  Proi. 
cription,  p*  SOI. 
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été  appelés  à  décider  nne  question  d'une  aussi  haute  im- 
portance que  l'est  celle  qui  se  présente  ici,  je  veux  diie  la 
grande  question  de  savoir  si  les  lois  civiles  de  PAngletene 
ont,  à  aucune  époque,  été  introduites  en  cette  Province. 

On  comprend  sans  difficulté,  qu'aux  termes  de  la  sec. 
8me  de  l'Acte  Impérial  de  1774,  communément  appelée 
^'  Quebec  Act,"  c.  8S,  la  cause  qui  est  soumise  à  cette  cour, 
étant  une  action  en  Revendication  ou  Pétitoire,  doit  être 
jugée  d'après  les  lois  françaises,  le  droit  du  pays,  à  moins 
que  les  lois  anglaises  n'aient  été  introduites  en  Canada 
quant  aux  terres  et  héritages  tenus  enfrainc  et  comanun 
aoccage. 

Cette  action  étant  une  action  en  revendication  (ou  péti- 
toire) de  divers  lots  de  terre,  situés  dans  le  Tovmship  de 
Buckingham^  on  peut  réduire  aux  suivantes  les  questions 
qui  en  surgissent  : 

1.  Les  Demandeurs  ont-ils  un  titre  ? 

2.  S'ils  ont  un  titre, il  résulte  d'une  prescription  acquise  par 
une  possession  de  30  çms,  revêtue  des  qualités  requises  par 
la  loi  ou  de  prescription  plus  courte,  avec  titre  et  de  la 
manière  que  le  veut  la  loi  ;  ou 

3.  D'un  acte  ou  d'actes  translatifs  de  propriété. 

4.  Le  Défendeur  a-t-il  un  titre  ? 

5.  S'il  a  un  titre,  de  qui  le  tient-il  ? 

6-  S'il  a  un  titre,  a-t-il  acquis  un  droit  irrévocable  à  la 
propriété  en  question,  les  Demandeurs,  dans  la  supposition 
où  ils  auraient  un  titre,  ne  l'ayant  enregistré  qu'après  l'enregis- 
trement effectué  par  le  Défendeur. 

Il  faut  donc,  avant  tout,  savoir  d'après  quel  système  de 
lois  les  droits  lespectifis  des  parties  doivent  être  jugés. 
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Pom  bien  saisir  cette  importante  question,  il  faut  se  re- 
porter à  la  cession  du  pays  à  la  couronne  d'Angleterre,  en 
1763. 

En  1759,  les  armes  victorieuses  de  l'Angleterre  soumettent 
leurs  vaillants  ennemis,  les  Français. 

En  1760,  a  lieu  la  capitulation. 

En  1763,  intervient  le  traité  de  cession. 

L'article  42  de  la  capitulation  du  8  septembre,  1760,  ne 
peut  assurément  pas  être  invoqué  comme  une  reconnais- 
sance de  la  part  de  l'Angletene,  que  la  coutume  de  Paris 
fût  alors,  et  devint  par  la  suite,  la  loi  du  pays,  puisqu'en 
réponse  à  la  demande  de  Mr.  de  Vaudreuil  que  ^^  les  Fran- 
çais et  Canadiens  continueront  d'être  gouvemés  suivant  la 
coutume  de  Paris,  et  les  lois  et  usages  pour  ce  pays,"  le 
Général  Anglais  écrit,  "  répondu  par  les  articles  précédents, 
et  particulièrement  par  le  dernier,  c'est-à-dire,  ils  deviennent 
sujets  du  Roi."  Ces  expressions  étaient  bien  naturelles 
dans  la  bouche  du  Général  Anglais,  qui,  sans  doute,  craignait 
d'assumer  une  responsabilité  aussi  grande  que  l'eut  été  celle 
de  décider  seul  cette  question;  il  soumettait,  par  cette 
réponse,  le  tout  à  la  décision  des  autorités  impériales.  Au 
reste,  du  silence  ou  de  la  réserve  du  Général  Anglais  il  ne 
pouvait  résulter  autre  chose,  sinon  que  tout  était  indécis 
quant  à  l'objet  dont  il  était  question,  et,  en  attendant,  les 
lois  du  pays  demeuraient. 

Comme  on  a  recours  à  des  principes  que  l'on  prétend  être 
applicables  à  l'état  d'un  pays  conquis,  il  est  à  propos  de 
réclamer  ici  contre  une  habitude  qu'on  pourrait  s'être  faite 
de  dire  que  le  Canada  a  été  conquis  ;  il  faut  s'entendre. 

11  n'y  a  pas  eu  une  conquête,  dans  le  sens  de  la  conquête 
de  l'Angleterre,  par  les  Nonnands.  Il  n'en  est  pas  du  Roi 
Geo.  III,  à  qui  le  Roi  Français  céda  le  Canada,  comme  de 
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Gmllaixme  le  Coaqaémity  qui  piend  et  retient  oe  qn'oii  He 
veut  pas  lui  laisser  saisir. 

Il  n'en  est  non  plus  du  Roi  d'Angleterre  comme  de  Cartes 
qui  se  rue  sur  le  Mexique,  et  qui  au  lieu  de  Pobtenir  par  une 
cession,  fait  subir  à  l'infortuné  Mùntézuima  des  humiliatiiMis 
qui  le  conduirent  à  une  mort  prématurée,  c'était  le  moyen  le 
plus  expéditif  d'en  jBnir. 

La  position  du  Canada,  lors  de  la  cession,  n'a  rien  d'ana- 
logue avec  nombre  d'autres  exemples  qu'on  pourrait  citer. 
C'est  une  cession  qui  a  eu  lieu,  le  traité  le  dit,  et  en  fait  fou 

Ainsi,  les  doctrines  extrêmes  et  souverainement  injustes 
que  des  politiques  exagérés,  dans  des  temps  d'absolutismes 
et  de  malheurs  pour  les  peuples  et  leurs  libertés,  se  sont 
efforcés  d'accréditer  vis-à-vis  des  populations  conquises, 
toujours  à  l'avantage  des  conquérants,  ne  sont  aucunement 
applicables  aux  circonstances  du  Canada,  de  1760  à  1763. 

Màié  supposons,  pour  un  instant,  que  le  Canada  a  été 
conquis  dans  le  sens  exagéré  que  l'ont  prétendu  certains 
individus,  j'emprunte  au  Procureur-Général  De  Grey,  et  au 
Soliciteur-Général  York,  les  passages  suivants  que  je  lis  dans 
leur  rapport  à  Sa  Majesté,  du  14  avril  1766  : 

^'  There  is  not  a  maxim  of  the  common  law  more  certain 
than  that  a  conquered  people  retain  their  ancient  customs 
till  the  conqueror  shall  declare  new  laws." 

Le  droit  des  gens  est  là,  le  jus  gentium^  pour  revendi- 
quer ce  que  des  prétentions  barbares  et  infectées  des  notions 
rétrécies  du  moyen  âge,  mettent  en  question. 

Ecoutons  le  langage  d^hommes  d'état,  et  d'hommes  ds  loi, 
ohe£  qui,  l'hcxmeur,  le  désintéressement  national  et  iiidivi* 
duel,  k  science  et  It  bon  fiMs  ont  si  noblement  et  si  humaine- 
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ment  proclamé  :  c^st  le  Procuienr-Gëiiéial  Tlitlrlow,  dans 
Sun  rapport  aa  Roi  Oeo.  Ill,  du  S2  janvier  1773. 

"  The  Canadians  seem  to  have  been  strictly  entitled  by  the 
jus  gentium  to  their  property,  as  they  possessed  it  upon 
the  capitulation  and  trea^  of  peace,  together  with  aU  its 
qualities  and  incidents,  by  tenure  or  otherwise,  and  also  to 
their  general  liberty  ;  for  both  which,  they  were  to  expect 
your  Majesty's  gracious  protection. 

It  seems  a  necessary  consequence  that  all  those  laws,  by 
which  that  property  was  created,  defined  and  secured,  must 
be  continued  to  them.  To  introduce  any  other,  as  Mr.  York 
and  Mr.  De  Grey  emphatically  expressed  it,  tends  to  confound 
and  subvert  rights  instead  of  supporting  them." 

Mr.  le  Procureur-Général  Thurlow,  envisageant  alors  la 
proclamation  des  droits  du  Souverain,  et  les  droits  du  Sou- 
verain sur  le  pays  nouvellement  acquis,  et  fesant  voir  ce  que 
la  justice  et  l'homiemr  exigent  que  l'on  fasse  à  Pégard  des 
habitants  de  ce  pays,  aborde  une  autre  question,  celle  qui 
autoiise  le  Souverain  de  faite  ce  qu'exige  la  nécessité,  et 
akm  il  s'exprime  oraune  sait  : 

"  Although  the  foregoing  observations  should  be  thought 
just,  as  a  general  idea,  yet  circumstances  may  be  supposed, 
under  which,  it  would  admit  some  exceptions  and  qualifica- 
tions. The  conqueror  succeeded  to  the  sovereignty  in  a 
title  at  least  as  full  and  strong  as  the  conquered  can  set  up 
to  their  private  rights  and  ancient  usages.  Hence  would 
follow  every  change  in  the  form  of  government  which  the 
conqueror  should  think  essentiatty  necessary  to  establish  his 
sovereign  authority,  and  assure  the  obedience  of  his  subjects. 
This  might  possibly  produce  some  altemtion  in  the  laws, 
especially  those  which  relate  to  crimes  against  the  state, 
reHgieil,  levenoe  and  aitidies  of  police  and  the  power  of 
magistracy.    But  it  would  also  follow,  that  such  a  change 
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should  not  be  made  withoat  some  snch  actual  and  cogent 
necessi^  which  real  wisdom  could  not  overlook  or  neglect, 
not  that  ideal  necessity  which  ingenious  speculation  may 
always  create  by  possible  supposition,  remote  inference  and 
forced  argument — :not  the  necessity  of  assimilating  a  con- 
quered country  in  the  article  of  laws  and  government,  to  the 
metropolitan  state,  or  to  the  older  Provinces  which  other 
accidents  attached  to  the  empire,  for  the  sake  of  creating  a 
harmony  and  uniformity  in  the  several  parts  of  the  empire, 
unattainable,  and,  as  I  think,  useless,  if  it  could  be  obtained  : 
not  the  necessity  of  gratifying  the  unprincipled  and  imprac- 
ticable expectations  of  those  few  among  your  Majesty's 
subjects,  who  may  accidentally  resort  thither,  and  expect  to 
find  all  the  different  laws  of  all  the  different  places  fiom 
which  they  come,  nor  according  to  my  simple  judgment, 
any  species  of  necessity,  which  I  have  heard  urged  for 
abolishing  the  laws  and  govemment  of  Canada." 

Ces  opinions  si  saines,  ces  déclarations  si  honorables  et  si 
franchement  faites  au  Roi,  par  Mr.  le  Procureur'Générai 
Thurlow,  sont  appuyées  par  les  rapports  de  Mr.  le  Soli- 
citeur-Général  Wedderbume  du  6  Décembre,  1772,  et  sont 
éloquemment  et  énergiquement  consignées  le  14  Avril  1766, 
par  Mess,  le  Procureur-Général  De  Grey,  et  le  Soliciteur-Oé- 
néral  York,  dans  leur  rapport  à  Sa  Majesté,  qui  avait  précédé 
les  autres. 

Il  n'en  faut  pas  davantage  pour  faire  voir  que  la  Cou- 
ronne ne  pouvait,  «etife,  changer  les  lois  du  pays  en  force 
avant  1769  ;  l'Angleterre  entière  ne  le  devait  pasy  et  il  n'est 
que  juste  de  déclarer  ici  ma  ferme  conviction  que  non-seu- 
lement le  Roi,  non  plus  que  le  Parlement  Impérial  ne  l'ont 
fait,  mais  qu'il  ne  paraît  pas  même  .qu'ils  aient  jamais  eu 
l'intention  de  le  faire. 

Nous  voici  airivés  à  l'émanation  de  la  Proclamation  du 
7  Octobre,  1763. 
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Il  me  parait  fort  singulier  qu'on  attribue  à  ce  document, 
des  propriétés  que  le  Roi  même  ne  paraît  pas  avoir  imaginé 
qu'elles  possédât.     Qu'y  trouve-t-on  ? 

'^  And  whereas  it  will  greatly  contribute  to  the  speedy 
settling  of  our  said  new  Governments,  that  our  loving  sub- 
jects should  be  informed  of  our  paternal  care  for  the  secu- 
rity of  the  liberty  and  properties  of  those  who  are,  and  shall 
become,  inhabitants  thereof;  we  have  thought  fit  to  publish 
and  declare,  by  this  our  Proclamation,  that  we  have,  in  the 
Letters  Patents  under  our  Great  Seal  of  Oreai  Britain^  by 
which  the  said  Governments  are  constituted,  given  express 
power  and  direction  to  our  Governors  of  our  said  colonies, 
that  so  soon  as  the  state  and  circumstances  of  the  said  colo- 
nies will  admit  thereof,  they  shall  with  the  advice  and  con- 
sent of  the  members  of  our  said  Council,  summon  and  call 
general  assemblies  within  the  said  Governments  respectively, 
in  such  manner  and  form  as  is  used  and  directed,  in  those 
colonies  and  provinces,  in  America,  which  are  under  our 
immediate  government  ;  and  we  have  also  given  power  to 
the  said  Governors,  with  the  consent  of  our  said  Councils, 
and  the  Representatives  of  the  people,  so  to  be  summoned  as 
aforesaid,  to  make,  constitute  and  ordain  Laws,  Statutes  and 
Ordinances  for  the  public  peace,  welfare  and  good  Govem- 
ment  of  our  said  colonies,  and  of  the  people  and  inhabitants 
thereof,  as  near  as  may  be,  agreeably  to  the  Laws  of  England, 
and  under  such  regulations  and  restrictions  as  are  used  in 
other  colonies  ;  and  in  the  mean  time,  and  until  such  assem- 
blies can  be  called  as  aforesaid,  all  persons  inhabiting  in,  or 
resorting  to  our  said  colonies  may  confide  in  our  royal  pro- 
tection for  the  enjoyment  of  the  benefit  of  the  Laws  of  our 
Realm  of  England;  for  which  purpose,  we  have  given 
power  under  our  Great  Seal  to  the  Govemors  of  our  said  co- 
lonies, respectively,  to  create  and  contitute,  with  the  advice  of 
our  said  Councils,  repectively,  courts  of  judicature  and  public 
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justice  withiH  oar  etid  odooies,  for  the  hearing  and  deter- 
mining ail  causes,  as  well  criminal  as  civil,  according  to 
Law  and  Equity,  and  as  near  as  may  be,  agreeably  to  the 
Laws  of  England,  with  Ifterty  to  all  persons,  who  may  think 
themselves  aggrieved  by  the  sentence  of  such  courts,  in  all 
civil  cases,  to  a{ypeal,  under  the  usual  limitations  and  res- 
trictions, to  us^  in  our  Privy  Council." 

II  me  pamit  évident  que  cette  proclamation  du  Roi,  qui 
lui  ne  pouvait  seul  changer  les  lois  du  pays,  et  qui,  piobablô- 
ment  n'en  a  jamais  eu  Pintention,  ne  renferme  pas  même 
l'expression  du  désir  de  Sa  Majesté,  que  les  lois  anglaises, 
je  veux  dire  dans  leur  ensemble,  fussent  introduites  en  Ca- 
nada ;  j'y  vois,  tout  au  plus,  l'expression  du  désir  du  Roi, 
que  les  tribunaux  du  Canada  jugeassent  suivant  la  loi  et 
l'équité  {acwrding  to  Isto  and  equiiy)^  et  autant  que  &iie  se 
pourrait,  iMdvant  les  lois  anglaises,  (m  near  as  may  ie,  agree- 
fMytothelawsqf  England).  U  n'est  pas  p^rmis^  en  pié* 
eenoe  d'une  phraséologie  aussi  générale,  aussi  peu  tranchée 
que  celle-là,  de  violer  toutes  les  règles  de  la  logique,  de  h 
raison,  de  la  justice,  et  de  la  loi,  et  assurer,  coausoe  on  le  fiiit, 
que  les  termes  sont  une  déclaration  formelle  de  la  part  in 
Roi,  que  les  lois  anglaise»  devenaient  et  seraient  déscmnais 
les  lois  di^  Canada.  Et  certes,  si  le  Roi  seul  en  avait  l'aa- 
torité,  ce  que  je  ne  puis  admettre,  et  s'il  en  avait  l'intention, 
le  désir  et  la  volonté,  qu'y  avait-il  de  plus  facile  que  de  le 
dire  t  Depuis  quand,  les  souverains,  surtout  les  conquérants, 
dans  le  sens  qu'on  a  si  étrangement  attribué  à  la  cession  du 
pays,  sont-ils  si  timides,  et  substituent-ils  à  l'expression  de 
leur  volonté,  des  termes  aussi  éloignés  de  l'opérer,  que  sont 
les  mots  **  according  to  law  and  equity,  and  as  near  as  may 
be  agreeably  to  the  laws  of  England  ?'^  According  to  law  ! 
Quelle  loi  ?  Equity  !  cela  signifie  tout  ce  que  I'dn  vent,  el 
aussi  peu  qu'on  le  désire — ûa  near  as  may  be,  agrésûiiiy  to 
the  laws  of  Bn^md!  Si  on  dolt  juger  autant  que  faiie  se 
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pomxa,  suivant  les  k)is  anglaises,  eomment  se  fait-il  qu'elles 
ont  été  introduites  i  Serait-ce  donc  pour  laisser  aux  juges  la 
liberté,  suivant  leurs  caprices,  de  s'y  conformer,  ou  de  s'en 
écarter  i  Plus  on  tenterait  de  prouver  en  quoi  de  pareilles 
prétentions  sont  tout-à-fait  illogiques  et  insoutenables,  plus 
on  s'exposerait  à  affaiblir  sa  position,  car  l'on  risque  toujours 
quelque  chose,  lorsqu'on  s'attache  trop  à  prouver  ee  qui  est 
l'évidence  même.  Ainsi  donc,  non-seulement  la  Proclama- 
tîon  de  176S  ne  justifie  aucunement  d'en  inférer  l'introduc- 
tion en  Canada  des  lois  anglaises,  mais  elle  n'autorise  pas 
même  l'induction  logique  et  raisonnable  que  Sa  Majesté 
Geo.  III.  ait  eu  l'idée  de  le  faire.  Et  s'il  m'était  permis  d'an- 
ticiper, je  dirais  de  suite,  que  par  l'Acte  de  1774,  (Qtie&ec 
Ad)  l'on  a  legislate  dans  un  sens  inverse. 

D'ailleurs,  la  Proclamation  de  1763,  n'était  pas  bornée  à 
la  Province  de  Québec,  qui  n'était  qu'un  des  quatre  gou- 
vernements qu'elle  établissait,  je  veux  dire,  les  deux  Florides 
et  la  Grenade,  en  sorte  qu'il  serait  contre  toute  raison,  d'ap- 
pliquer d'une  manière  absolue,  à  la  Province  de  Québec,  ce 
qui,  considérant  les  circonstances,  et  l'état  de  société  dans  ce 
pays  alors,  n'était  aucunement  en  rapport  avec  les  choses  aux 
Florides  et  à  la  Grenade.  Il  y  avait  mille  raisons  d'admetrre 
des  modifications  qui  rendraient  plus  que  ridicule  les  préten- 
tions de  métamorphoser  en  ordonnance  absolue,  et  parfaite- 
ment effective,  une  proclamation  qui  n'a  d'autre  but  et  d'autre 
portée  que  d'exprimer  un  désir  du  Souverain,  qui  était,  tout 
au  plus,  naturel,  mais  sans  conséquence  et  sans  suite. 

Au  reste,  l'histoire  du  temps  nous  fait  connaître  ce  que 
l'on  pensait  alors  de  cette  Proclamation. 

J'emprunte  encore  au  rapport  de  Mr.  le  Procureur-Général 
Thurlow,  les  passages  suivants,  ils  sont  précieux — 

^'  Three  very  different  opinions  have  been  enter- 
tained.   There  are  those  who  tiiink  that  the  law  of  England, 
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in  all  its  branches,  is  actually  established,  and  in  force  in 
Quebec.  They  argue  that  your  Majesty,  upon  the  conquest, 
had  undoubted  authority  to  establish  whatever  laws  should 
seem  fittest  in  your  royal  wisdom  ;  that  your  Majesty's  Pro- 
clamation, dated  the  seventh  day  of  October,  1763,  was  a 
repeal  of  the  existing  laws,  and  an  establishment  of  the 
English  laws  in  their  place,  in  all  parts  of  the  new  subjected 
countries  ;  that  the  several  commissions  to  hear  and  deter- 
mine by  the  laws  of  England,  were  an  actual  and  authori- 
tative execution  of  those  laws  ;  and,  that  this  law,  as  it 
prevails  in  the  province  of  New  York  and  the  other  colonies, 
took  its  commencement  in  the  same  way,  and  now  stands 
on  the  same  authority. 

If  Your  Majesty  should  be  pleased  to  adopt  this  opinion, 
it  seems  to  afford  a  full  answer  to  the  whole  reference,  by 
exhibiting  not  only  a  general  plan,  but  a  perfect  system  of 
civil  and  criminal  justice,  as  perfect  as  that  which  prevails 
in  the  rest  of  Your  Majesty's  dominion,  or,  at  least,  it  leads 
off  to  questions  widely  different,  touching  the  expediency  of 
a  general  change  in  the  established  laws  of  a  colony,  and 
touching  the  authority  by  which  it  ought  to  be  made. 

Others  are  of  opinion  that  the  Canadian  laws  remain  un. 
repealed.  They  argue  that  according  to  the  notion  of  the 
english  law,  upon  the  conquest  of  a  civilized  country,  the 
laws  remain  in  force  till  the  conqueror  shall  have  expressly 
ordained  the  contrary.  They  understand  the  right  acquired 
by  conquest  to  be  merely  the  right  of  empire,  but  not  to 
extend  beyond  that  to  the  liberty  and  property  of  individuals, 
from  which  they  draw  this  conclusion,  that  no  change  ought 
to  be  made  in  the  former  laws  beyond  what  shall  be  fairly 
thought  necessary  to  establish  and  secure  the  sovereignty  of 
the  conqueror.  This  idea  they  think  confirmed  by  the  prac- 
tice of  nations  and  the  most  approved  opinions.  Cum  enim 
omne  imperium  victia  eripitur  relinqui  iUis  posmniy  ctrco' 
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resffifoatas  et  pubUcës  minores  mœ  Uges^  eiuiqw  mores^  et 
magistratuB  hujus  indulgentiœ  para  est^  avitœ  reUgianis 
usum  victiSj  niei  persuaeia  non  eripere^  Grot  S,  15,  10.  And 
if  this  general  title  to  such  moderation  could  be  doubted, 
they  look  upon  it  to  be  a  necessajy  consequence  of  the  capi- 
tulation and  treaty  alluded  to  before,  by  which  a  large  grant 
was  made  them  of  their  property  and  personal  liberty,  which 
seem  to  draw  after  them  the  laws  by  which  they  were 
created,  defined  and  protected,  and  which  contain  all  the 
idea  they  have  of  either.  This  moderated  right  of  war, 
flowing  fix>m  the  law  of  nations  and  treatise,  they  think  may 
have  some  influence  upon  the  interpretation  of  the  public 
acts  above  mentioned. 

Though  the  proclamation  of  the  7th  October,  1763,  is 
conceived  in  very  large  terms,  generally  enough  to  compre- 
hend the  settled  countries  together  with  the  unsettled,  yet 
the  purview  of  it  seems  to  apply  chiefly,  if  not  altogether,  to 
the  unsettled,  where  the  laws  of  England  obtain  a  course 
till  otherwise  ordered,  for  it  seems  to  assume  and  proceed 
upon  it,  as  manifest,  that  the  laws  of  England  are  already 
in  force,  which  could  not  be  true  of  any  settled  country  re- 
duced by  conquest.  It  also  recites  for  its  object  that,  ^^  it  will 
greatly  contribute  to  the  speedy  settling  our  said  new  govern- 
ment ;"  and,  at  any  rate,  they  think  it  too  harsh  a  conclusion 
to  be  admitted  that  such  an  instrument  in  the  state  thereof, 
not  addressed  to  the  Canadians,  nor  solemnly  published 
among  them,  nor  taking  any  notice  of  their  laws,  much  less 
repealing  them,  should  be  holden  to  abrogate  all  their  former 
customs  and  institutions,  and  establish  the  English  laws  in 
every  extent  and  to  every  purpose,  as  it  may  be  thought  to 
do  in  unsettled  countries,  which  conclusion,  however,  they 
know  not  how  to  avoid,  but  by  confining  it  to  those  countries 
-where  no  settled  form  of  justice  existed  before. 

If  it  be  true  that  the  laws  of  England  were  not  intro- 
duced into  Canada  by  this  Proclamation,  they  consider  the 


418 

«everal  commissions  above  mentioiied,  to  hear  and  detenniae 
according  to  those  laws,  to  be  of  a«  little  effect,  as  a  Com" 
mission  to  New  York  to  bear  and  determine  accoidiBg  to 
the  laws  of  Canada. 

Others  again,  have  thought  that  the  effect  of  the 

above  mentioned  Proclamation,  and  the  acts  that  followed 
upon  it,  was  to  introduce  the  criminal  Laws  of  England, 
and  to  confirm  the  civil  law  of  Canada,  in  this  number  weie 
two  persons  of  great  authority  and  esteem  ;  Mr*  Yorke  and 
Mr.  De  Grey,  then  Attorney  and  Solicitor  General,  as  I  collect 
from  their  report  of  the  14th  April,  1766*  One  great  source, 
they  represent,  of  the  disorder  supposed  to  prevail  in  Ca- 
nada, was  the  claim  taken  at  the  constructions  put  upon 
your  Majesty's  Proclamation  of  1763,  as  if  it  were  your  Ma- 
jesty's intention,  by  your  Majesty's  Judges  and  officers  of 
that  country,  at  once  to  abolish  all  the  usages  and  customs 
of  Canada,  with  the  rough  hands  of  a  conqueror,  rather  than 
in  the  true  spirit  of  a  lawful  Sovereign,  and  not  so  much  to 
extend  the  protection  and  benefit  of  Your  Majesty's  English 
laws  to  your  new  subjects,  by  securing  their  lives,  liberties 
and  properties,  with  more  certainty  than  in  former  times,  as 
to  impose  new,  unnecessary  and  arbitrary  rules,  especially 
in  the  titles  to  land,  and  in  the  modes  of  descent,  alienation 
and  settlement,  which  tend  to  confound  and  subvert  rights 
instead  of  supporting  them. 

^^  There  is  not  a  maxim  of  the  common  law  moiè  certain 
than  that  a  conquered  people  retain  their  ancient  customs 
till  the  conqueror  shall  declare  new  laws.  To  change  at 
once  the  laws  and  manners  of  a  settled  country,  must  be 
attended  with  hardships  and  violence.  And,  therefore,  wise 
conquerors,  having  provided  for  the  security  of  their  domi- 
nions, proceed  gently,  and  indulge  their  conquered  subjects 
in  all  local  customs  which  are  in  their  nature  indifferent,  and 
which  have  been  received  as  rules  of  property  or  have  olh 
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tained  the  ibice  of  law^  It  is  the  moie  material  that  this 
policy  ahoald  be  musuetl  in  Cauda,  becaose  it  is  a  great 
and  ancient  colooy,  long  settled  and  mnch  cultivated  by 
French  snbjects  who  now  inhabit  it,  to  the  nomber  of  eighty 
or  one  hundred  thousand. 

In  criminal  cases,  whether  they  be  capital  offences  or 
misdemeanors,  it  is  highly  fitting,  so  fiv  as  may  be,  that  the 
laws  of  England  should  be  adopted,  in  the  description  and 
quality  of  the  offences  itself,  in  the  manner  of  proceeding  to 
charge  the  party,  to  bail  or  detain  him,  to  arraign,  try,  con* 
vict  or  condemn  him.  This  certainty  and  lenity  of  the  English 
administration  of  justice,  and  the  benefits  of  this  constitu- 
tion, will  be  more  peculiarly  and  essentially  felt  by  His  Ma- 
.  jesty's  Canadian  subjects,  in  matters  of  crown  law,  which 
touch  the  life,  liberty  and  property  of  the  subjects,  than  in 
the  conformity  of  Your  Majesty's  Courts  to  the  English  rules 
in  matters  of  tenure,  or  the  succession  and  alienation  of  real 
and  personal  estate.  This  certainty  and  this  leniency  are  the 
benefits  intended  by  Your  Majesty's  royal  proclamation  as 
far  as  concerns  judicature." 

Messrs.  York  et  De  Grey  parlent  Énergiquement  dans  le 
même  sens,  comme  il  est  facile  de  s'en  convaincre,  en  référant 
à  leur  rapport  du  14  avril  1766,  dont  je  m'abstiendrai  de  faire 
des  extraits,  pour  éviter  des  longueurs  et  les  redites.  On  le 
trouve  au  1er.  Vol.  de  l'histoire  du  Canada,  par  Smith,  p. 
29,  et  seq. 

Telles  sont  les  vues  qu'avaient  des  hommes  distingués  par 
leur  position  et  leur  mérite,  sur  le  caractère,  le  but  et  la 
portée  de  la  Proclamation  de  1763.  Cela  est  d'autant  plus 
remarquable,  qu'à  cette  époque  on  devait  tout  naturellement 
avoir  des  idées  un  peu  exagérées  vis-à-vis  d'un  pays  qu'on 
regardait  comme  conquis. 

Sans  parler  ici  de  Pénoraiité  de  l'injustice  qu'il  y  atuait 
ea«  et  de  l'acte  barbare  et  de  vandalisme  dont  TAngletene  se 
27 
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serait  sonillée,  si  d'un  coup  de  plume  elle  eût  effajoé  les 
lois,  les  usages,  les  droits  et  tout  ce  qu'il  y  avait  de  plus 
cher  à  un  peuple  qui  n'avait  d'autre  tort  que  celui  d'avoir 
vaillamment  combattu  pour  un  gouvernement,  le  plus  immo- 
ral, le  plus  égoïste  et  le  plus  lâche  que  l'on  pût  imaginer,  et 
qui  sourd  à  son  devoir  et  à  l'honneur  français,  s'est  vu,  à  sa 
honte,  s'il  en  était  susceptible,  enlever  un  pays  magnifique, 
après  en  avoir  indignement  abandonné  les  braves  habitants 
qu'il  aurait  du  protéger  et  défendre  ,  s'il  eût  mis  à  cet  acte 
de  justice,  d'honneur  et  d'humeinité,  les  sommes  immenses 
que  leur  roi,  le  sardanapale  des  temps  modemes,  dépensait 
dans  les  orgies  les  plus  dégradantes,  et  à  gratifier  les  goûts 
et  alimenter  les  excès  de  maîtresses  bien  dignes  de  lui,  sans 
parler,  dis-je,  de  l'acte  de  vandalisme  qu'eût,  ainsi,  conmiis 
l'Angleterre,  n'est-îl  pas  contraire  à  tout  principe,  de  recon- 
naître dans  un  monarque,  le  premier  magistrat  de  l'empire, 
et  rien  de  plus,  le  droit  de  faire,  ce  que  d'après  le  droit  da 
gensy  le  parlement  entier  de  la  Grande-Bretagne  n'aurait  pas 
même  songé  de  faire,  et  n'aurait  consommé  qu'en  foulant 
aux  pieds,  l'honneur  et  l'humanité — Et  ce  serait  vouloir  que 
ce  magistrat  qui  exécute,  mais  ne  fait  pas,  à  lui  seul  les 
loitf,  exerçât  vis-à-vis  d'un  pays  établi  et  un  peuple  civilisé, 
ce  qu'il  a  à  peine  le  droit  de  déclarer  au  nom  de  la  nation 
qu'il  gouverne,  lorsqu'il  s'agit  de  territoires  non  habités. 
Jamais  pareille  idée  ne  peut  être  accueillie  dans  un  pays  où 
nous  connaissons  nos  droits,  comme  nous  reconnaissons  et 
savons  respecter  ceux  des  autres. 

Il  est  donc  certain  qu'en  1763,  les  lois  françaises,   c'est-à- 
dire,  les  lois  du  pays,  étaient  dans  leur  intégralité. 

De  1763  à  1774,  les  choses  demeurent  dans  cet  état. 

Il  faudrait  donc,  pour  justifier  la  prétention  qu'on  met  en 
avant,  ^relativement  aux  Townships,  trouver  quelque  part, 
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Pabolitîon  des  lois  du  pays,  quant  à  une  section  quelconque 
de  ce  pays. 

On  a  avancé  que  Pacte  impérial  de  1774,  c.  83,  (le  Quebec 
,  Act)  renferme  des  dispositions  qui  décident  la  question  ; 
examinons  le  : 

D'abord  la  sec.  4e,  en  parlant  des  habitants  du  pays,  a  les 
termes  qui  suivent  :  "  And  enjoying  an  established  form  of 
constitution,  and  system  of  laws  by  which  their  persons  and 
property  had  been  protected,  governed  and  ordered  fora  long 
series  of  years,  from  the  first  establishment  of  the  said  Pro- 
vince of  Canada." 

Comme  on  le  voit,  cette  section  du  statut  impérial,  est  loin 
d'annoncer  un  doute  sur  l'existence  des  lois  du  pays,  à  cette 
époque  ;  et  il  s'en  faut  qu'on  y  trouve  quoique  ce  soit  qui 
confirme  l'étrange  interprétation  qu'une  arrière  pensée  a 
porté  certains  hommes  de  parti  en  Canada,  d'attribuer  à  la 
proclamation  de   1763  :  ce  n'était  que  du  réchauffé. 

Quoiqu'il  en  soit,  ou  puisse  être,  toujours  est-il  vrai,  que 
par  cette  sec.  4e.,  la  proclamation  est  de  plus  mise  de  côté  : 
n'en  parlons  plus. 

La  sec.  8e  est  aussi  emphatique  que  possible,  la  voici  : 

"  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  His  Majesty's  Canadian  subjects  within  the  Province 
of  Quebec,  the  religious  orders  and  communities  only 
excepted,  may  also  hold  and  enjoy  their  property  and  posses- 
sions, together  with  all  customs  and  usages  relative  thereto, 
and  all  other  their  civil  rights,  in  as  large,  ample  and  benefi- 
cial manner,  as  if  the  said  proclamation,  commission, 
ordinances,  and  other  acts  and  instruments  had  not  been 
made,  and  as  may  consist  with  their  allegiance  to  His 
Majesty,  and  subjection  to  the  Crown  and  Parliament  of 
27  • 
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Great  Britain  ;  and  that  in  all  matters  of  controversy  relative 
to  property  and  civil  rights,  resort  shall  be  had  to  the  laws  of 
Canada,  as  the  role  for  the  decision  of  the  same  :  and  all 
causes  that  shall  hereafter  be  instituted  in  any  of  the  Courts 
of  Justice,  to  be  appointed  within  and  for  the  said  Provinces 
by  His  Majesty,  his  Heirs  and  Successors,  shall  with  respect 
to  such  property  and  rights,  be  determined  agreeably  to  the 
said  laws  aad  customs  of  Canada,  until  they  shall  be  varied 
or  altered  by  any  ordinance  that  shall  from  time  to  time  be 
passed  in  the  said  Province  by  the  Governor,  Lieutenant- 
Governor,  or  Commander  in  Chief,  for  the  time  being,  by  and 
with  the  advice  and  consent  of  the  Legislative  Council  of 
the  same,  to  be  appointed  in  manner  hereinafter  mentioned." 

Cette  section  a  rapport  à  tous  les  sujets  Canadiens  de  Sa 
Majesté,  ^^  AU  His  Majesty's  Canadian  subjects  within  the 
Province  of  Quebec."  II  n'y  a  d'exception  qu'à  l'égaid  des 
ordres  religieux  et  des  communautés,  ^^  the  religious  orders 
and  communities  only  excepted." 

D'après  quel  procédé  et  quelles  règles  peut-on  faire 
qu^me  section  qui  parle  de  toute  une  province  et  de  tous  ses 
habitants,  dont  les  ordres  religieux  et  les  communautés 
seuls  sont  exceptés,  n'a  rapport  et  ne  s'entendra  que  d'une 
section  de  cette  province,  et  d'une  partie  de  ses  habitants  ? 
La  chose  est  insoutenable  ;  aussi  se  rejète-t-on  sur  le  proviso 
qu'on  lit  en  la  Sec.  9e. 

^^  Nothing  in  this  Act  contained  shall  extend,  or  be  con- 
straed  to  extend,  to  any  lands  that  have  been  granted  by  His 
Majesty,  or  shall  hereafter  be  granted  by  His  Majesty,  His 
Heirs  and  Successors,  to  be  holden  in  free  and  common 
soccage." 

Cette  clause  est  mal  exprimée,  la  phraséologie  en  est  in- 
définie ;  elle  se  rapporte  à  tout  l'acte.  "  Nothing  in  this  Act 
contained,  &c." 
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Si  PixitentioQ  était  de  faijre  rapporter  le  proviso  à  la  section 
précédente  seulement,  il  eût  été  facile  de  le  faire. 

Dans  la  supposition  où  la  cour  serait  justifiaUe»  (ce  que  je 
nie)  de  restreindre  à  une  seule  clause,  ce  qui,  en  tenues  exprès, 
a  rapport  à  l'acte  entier,  alors  la  seule  portée  que  l'on 
puisse  raisonnablement  attribuer  aux  termes  de  ce  proviso, 
(Sec.  9)  c'est  que  les  lois  qui  ont  rapport  à  la  tenure  seigneu- 
riale ne  s'appliqueront  point  aux  terres  concédées,  ou  à  être 
concédées,  en  franc  et  commun  saccage. 

Si  les  cours  prenaient  sur  elles  d'étendre  la  signification 
clés  mots,  et  de  déclarer  qu'ils  signifient  au-delà  de  ce  qu'il 
est  raisonnable  de  leur  attribuer,  et  cela  dans  le  but  de 
doimer  suite  à  ce  proviso,  alors,  il  n'y  a  pas  de  choix,  et  il 
faut,  sans  balancer,  dire,  ou  que  ce  proviso  affecte  tout  l'acte, 
on  que  tout  ce  qui  se  trouve  dans  la  clause  8e  est  sans  ap- 
plication aux  sections  du  pays,  où  il  y  a  des  terres  tenues 
en  franc  et  commun  soccage.  Si  ce  proviso  affecte  tout 
Pacte,  alors,  il  le  détruit,  et  entre  autres  conséquences  il  ré- 
sulterait : 

1.  Qu'une  loi  qui  est  faite  pour  toute  la  province,  ne  s'ap- 
pliquerait qu'à  une  partie  de  la  province, 

2.  Que  la  section  5e  qui  garantit  le  libre  exercice  de  la 
religion  catholique  romaine  dans  la  province  de  Québec, 
n'aurait  aucun  effet  dans  les  townships  où  les  terres  sont 
tenues  en  franc  et  commun  saccage,  et  que  là,  cette  religion 
ne  devrait  pas  être  tolérée. 

3.  Qu'il  en  semit  ainsi  de  la  section  6e,  quant  à  certaines 
allocations  à  faire  par  Sa  Majesté,  pour  le  soutien  d'un 
clei^é  protestant,  là  où  il  y  aurait  des  terres  tenues  en  franc 
et  commun  saccage-:  conséquence  absurde,  mais  irrésistible. 

4.  Que  dans  les  townships^  les  catholiques  ne  seraient  pas 
tenus  de  prêter  le  serment  d'allégeance. 
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6.  Que  dans  les  toumahipSy  les  canadiens  n'anraient  dioit 
à  aucune  protection  dans  leurs  droits  de  citoyens. 

6.  Que  dans  les  townships^  l'aliénation  par  testament, 
suivant  les  lois  anglaises,  serait  impossible  et  non  permise, 
10e  section. 

7.  Que  les  lois  criminelles  garanties  par  la  section  lie, 
n'auraient  point  de  force  dans  les  toumships. 

8.  Que  le  conseil  constitué  "  pour  faire  des  règlements  pour 
lé  bonheur  et  le  bon  gouvernement  de  la  province  de  Qué- 
bec," n'aurait  jamais  eu  le  droit  de  faire  ses  règlements 
pour  les  parties  ou  sections  de  la  province  de  Québec  où 
s'étendait  la  tenure  en  Jiranc  et  commun  saccage^  en  sorte 
que  les  lois  de  la  législature  d'alors  n'auraient  eu  de  force 
que  dans  les  seigneuries. 

9.  Que  les  ordonnances  du  conseil,  dont  la  sec.  14e  exige 
l'envoi'dans  l'espace  de  six  mois,  par  le  gouverneur,  &c.,  pour 
être  soumise  à  Sa  Majesté,  afin  d'obtenir  son  approbation, 
seraient  lois  pour  les  toumahipSj  sans  cette  formalité,  laquelle 
serait  de  rigueur  dans  les  seigneuries. 

10.  Que  les  ordonnances  concernant  la  religion,  ou  autres, 
par  lesquelles  il  pourrait  être  infligé  une  peine  plus  forte 
qu'une  amende,  ou  un  emprisonnement  de  trois  mois,  seraient 
lois  dans  les  toumships^  du  moment  de  leur  promulgation, 
mais  n'auraient  aucune  force  dans  les  seigneuries  jusqu'à  ce 
qu'elles  eussent  reçu  l'approbation  de  Sa  Majesté,  comme 
l'exige  la  sec.  16e. 

11.  Que  la  Sec.  17me  au  sujet  de  la  réserve  faite  du  droit 
des  nominations  des  juges,  établissement  de  cours  de  justice 
&c.,  serait  inapplicable  dans  les  Toumships^  et  que  là.  Sa 
Majesté  n'aurait  aucun  droit  d'établir  des  cours,  juges  on 
oj9iciers  quelconques. 


423 

Il  s*ensuivrait  enfin — 

12.  Que  la  sec.  18me  n'aurait  aucune  force  ou  vertu  de 
réserve  quant  aux  Toumships  où  les  lois  du  Parlement  de  la 
Grande-Bretagne,  concernant  le  commerce  &c.,  seraient 
sans  force. 

En  voilà,  assurément,  assez  pour  faire  toucher  du  doigt  à 
qui  veut  réfléchir,  la  parfaite  nullité  de  la  sec.  9me,  si  on  la 
prend  telle  qu'on  la  trouve. 

Dans  la  2e  thèse  que  j'ai  posée,  il  y  a  au  moins  de  la  raison^ 
puisque  l'on  refuse  d'appliquer  à  la  partie  seulement, ,  ce 
que  la  section  même  déclare  emphatiquement  se  rapporter 
au  tout.  La  seule  interprétation  permise,  et  elle  n'est  raison^ 
nable  que  parcequ'elle  ressort  de  la  nature  même  de  l'objet 
dont  il  y  est  question,  c'est  que  ce  qui,  du  droit  Français  a 
rapport  à  la  tenure  seigneuriale,  ne  s'applique  pas  aux  terres 
concédées  ou  qui  le  seront,  en  franc  et  commun  soccage. 

Il  résulte  de  ce  qui  précède  que  l'acte  impérial  de  1774, 
n'a  pas  introduit  les  lois  Anglaises  dans  les  Townships. 

Une  observation  générale  suffira  pour  le  prouver  encore 
plus  clairement,  s'il  est  possible.  Est-il  un  homme  de  loi, 
en  Canada,  qui  soit  disposé  à  se  compromettre  au  point  de 
dire,  que  le  corps  entier  des  lois  Anglaises  a  été  introduit 
dans  les  Townships.  Or,  si  la  sec.  9me  de  l'acte  de  1774 
n'a  pas  eu  cet  effet,  quelle  est  donc  la  partie,  ou  les  parties 
des  lois  de  l'Angleterre,  qui  a  été,  ou  ont  été  introduites  dans 
les  Townships.  La  question  devient,  à  ce  compte  là,  encore 
bien  plus  compliquée,  tellement  compliquée,  qu'en  y  réflé- 
chissant tant  soit  peu,  l'on  recule  devant  les  conséquences 
ruineuses  qui  auraient  été  la  suite  d'une  anomalie  aussi 
impraticable,  et  de  l'état  de  choses  effifayant  qui  en  fût  ré- 
sulté, et  contre  lequel,  les  populations  des  Townships  se  se- 
raient élevées,  et  s'élèveraient  aujourd'hui  en  masse,  pour  de- 
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mander  à  grands  cris  qu'on  substituât  quelque  chose  de 
certain  et  d'intelligible,  à  un  amas  de  règles  incohérentes 
résultant  de  statuts  multipliés,  innombrables,contradictoires, 
sans  application,  et  que  les  jurisconsultes  du  pays  eux- 
mêmes  ne  comprennent  pas  parfaitement. 

Au  reste,  le  jugement  que  je  porte  sur  l'effet  de  ces  lois, 
si  on  les  reconnaissait  à  ce  point,  ne  m'est  pas  particulier. 

"  To  introduce  (disent  Messrs.  York  et  De  Grey,  dans  leur 
rapport  au  Roi,  du  14  Avril  1766)  at  one  stroke,  the  English 
law  of  real  estates,  with  english  modes  of  conveyancing,  rules 
of  descent,  and  construction  of  deeds,  must  occasion  infinite 
confusion  and  injustice.  British  subjects,  who  purchase 
lands  there,  may,  and  ought  to  conform  to  the  fixed  local 
rules  of  property  in  Canada,  as  they  do  in  particular  parts  of 
the  realm,  or  in  the  other  dominions  of  the  Crown.'* 

C'était  bien  ainsi  que  I'envisagaient  le  Gouverneur  Car- 
leton  et  son  Conseil,  comme  on  peut  s'en  assurer,  par  le 
rapport  du  28  Avril  1767,  qu'ils  firent  à  Sa  Majesté,  d'après 
l'ordre  qu'ils  en  avaient  reçu. 

I  Et^lors  de  la  demande  que  firent  les  habitants  du  Canada, 
à  la  mère-patrie,  d'une  forme  constitutionnelle  de  gouveine- 
ment,  la  pétition  qu'ils  présentèrent,  (et  comme  on  le  dit,  les 
hommes  qui  marchaient  en  tête  de  ce  mouvement  étaient 
d'origine  bretonne)  renfermait  ce  qui  suit  : 

4.  That  the  ancient  laws  and  customs  of  this  country 
respecting  lands  and  estates,  marriage  settlements,  inhe- 
ritances and  dowers  be  continued,  &c." 

Be  corUinued^  dirent-ils,  non  pas  restored^  non  plus  qu'île 
troéhcedj  &c.,  mais  be  continued,  par  la  raison  toute  timide 
que  ces  lois  étaient  le  droit  du  pays. 

Je  crois  donc  pouvoir  dire  qu'il  ne  parait  pas  que  l'An- 
gleterre ait  jamais  songé  à  émettre  les  prétentions  exagérées 
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qni  ont  va  le  jour  en  Canada,  au  sujet  des  lois  anglaises. 
Plus  tard,  lorsqu'il  fat  question  de  diviser  en  deux  la  Pro- 
vince de  Québec,  Mr.  Pitt  s'exprima  de  manière  à  dissiper, 
s'il  en  avait  existé,  tout  doute  à  ce  sujet.  Le  but  du  gouver- 
nement anglais  était  d'assurer  la  suprématie  des  lois 
anglaises  dans  le  Haut  Canada,  et  celle  des  lois  françaises 
dans  le  Bas  Canada,  la  raison  en  devait  être,  entre  autres, 
celle  donnée  par  York  et  De  Grey,  dans  leur  rapport  dont  j'ai 
déjà  eu  occasion  de  parler  plusieurs  fois. 

^^  British  subjects  who  purchase  lands  there,  may  and  ought 
to  submit  to  the  fixed  local  rules  of  property  in  Canada,  as 
they  do  in  particular  parts  of  the  realm,  or  in  the  other  domi- 
nions of  the  Crown." 

En  introduisant  le  bill  dans  la  chambre  des  communes, 
voici  comment  s'exprime  Mr.  Pitt  :  *^  The  division  of  the  Pro- 
vince into  Upper  and  Lower  Canada,  he  hoped,  would  put 
an  end  to  the  competiticm  between  the  old  firench  inhabitants 
and  the  new  settlers  from  Britain  and  the  british  colonies  : 
this  division,  he  trusted,  would  be  made  in  such  a  manner 
as  to  give  each  a  great  majority  in  their  own  particular  part, 
although  it  could  not  be  expected  to  draw  a  complete  line  of 
separation.  Any  inconveniences  however,  to  be  apprehended 
from  ancient  Canadians  being  included  in  the  one,  or  British 
settlers  in  the  other,  would  be  averted  by  a  local  legislature 
to  be  established  in  each." 

Je  ne  puis  mieux  faire,  et  c'est  mon  dernier  mot  sur  l'Acte 
de  1774,  que  de  citer  ce  qu'en  dit  l'historien  Mr.  Smith,  dont 
les  vues  sur  une  question  comme  celle-ci  ne  seront  jamais 
aperçues  par  les  gens  instruits,  à  travers  un  prisme  fait  ex- 
près pour  les  refléter  sous  un  jour  trop  favorable  aux  justes  pré- 
tentions des  anciens  habitants  du  pays.  Dieu  me  garde  de 
faire  à  Mr.  Smith,  dont  je  respecte  la  mémoire,  un  reproche 
de  ce  qu'il  avait,  sur  les  affaires  du  pays  et  sur  certains  droits 
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d'nne  portion  considérable  de  ses  habitants,  des  opinions 
que  nombre  d'autres,  placés  comme  il  Pétait  lui-même, 
avaient  sans  doute  avoués  :  je  fais  la  part  des  temps  et  des 
circonstances.  Et  c'est  parceque  je  reconnais  chez  lui  ce 
que  je  réclame  pour  moi-m,ême,  et  pour  tout  autre,  quel  qu'il 
soit,  une  liberté,  sans  contrôle  aucun,  de  penser  et  d'expri* 
mer  nos  opinions  sur  quelque  sujet  que  ce  soit,  que  je  cite 
avec  confiance  ce  qu'il  a  écrit,  et  que  j'attribue,  sans  diffi- 
culté, à  une  conviction  parfaite  chez  lui,  qu'il  disait  la  vérité, 
puisque  je  dois  cet  hommage  à  sa  mémoire.  D'ailleurs,  moi 
aussi,  qui  ai  le  droit  et  la  liberté  de  penser  et  de  dire  ce  qne 
je  pense,  je  vois,  comme  le  voyait  Mr.  Smith,  l'acte  de  1774. 

"  The  Quebec  Act  restored,  (dit-il  à  la  p.  69,  s.  1,)  the 
municipal  laws  of  Fmnce  as  to  civil  rights  in  Canada,  es- 
tablished also  the  best  of  all  criminal  jurisprudence,  the  cri- 
minal laws  of  England." 

Et  à  la  p.  73,  "  The  main  scope  of  the  Quebec  Act,  was 

to  extend  the  boundary  of  the  Province  ••••••••• .to 

establish  the  French  laws  ;  to  take  away  the  trial  by  juiy  in 
civil  cases  ;  to  establish  the  criminal  laws  of  England  ;  and 
to  secure  to  the  catholic  clergy  their  estates  and  tithes." 

Pas  un  mot  du  proviso  de  la  sec.  9e.,  au  sujet  des  terres 
concédées,  ou  à  l'être,  en  iranc  et  commun  soccage.  Et 
certes,  la  chose  valait  bien  la  peine  qu'on  en  parlât,  et  Mr. 
Smith  n'aurait  pas  été  en  défaut,  si  l'on  eût  imaginé  alors 
de  donner  à  ce  proviso  l'étrange  interprétation  qu'on  lui 
donne  aujourd'hui. 

Cette  opinion  de  Mr.  Smith,  et  quelle  autre  pouvait-il  en 
avoir  sur  l'effet  de  l'Acte  de  Québec,  non  pas  pour  les  sei- 
gneuries seulement,  mais  dans  tout  le  Canada?  in  CanadOy 
cette  opinion,  dis-je,  me  fait  voir,  qu'à  cette  époque,  la 
nuance  la  plus  naturellement  opposée  à  ce  qu'il  en  fût  ainsi, 
était,  conmxe  je  le  suis  moi-même  d'avis,  que  les  lois  firçin- 
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çaises  et  non  les  lois  anglaises,  étaient  alors  le  dioit  commun 
du  pays. 

Or,  comme  depuis  Pacte  impérial  de  1774  jusqu'à  1826, 
il  n'y  a  eu,  soit  en  Canada,  soit  en  Angleterre,  aucune  légis- 
lation qui  puisse  aucunement  ébranler  Pédifice  bien  appuyé 
du  système  de  nos  lois  civiles,  dont  Parbre  gigantesque  a 
pris  racine  à  Rome  même,  dont  le  tronc  s'est  étendu  sur  les 
Gaules,  et  dont  les  branches  et  le  feuillage  nous  recouvrent, 
nous  arrivons  à  1826,  époque  à  laquelle  a  été  passé  dans  le 
parlement  impérial,  Pacte  des  tenures,  6  Geo.  IV,  c.  69,  que 
l'on  prétend  être  un  acte  déclaratoire  qui  a  la  vertu  de  tran- 
cher toutes  les  difficultés. 

Je  suis  tellement  convaincu  que  jamais  les  lois  civiles  An- 
glaises n'ont  été  introduites  en  Canada,  j'en  trouve  la  preuve 
si  conclusivement  faite  par  ce  qui  précède,  qu'il  m'est  im- 
possible d'admettre  le  doute  en  cette  matière.  Je  ne  puis, 
par  conséquent,  reconnaître  au  Parlement  Impérial  le  droit 
d'intervenir  et  entreprendre  d'introduire,  par  l'effet  d'une 
clause  intercalée  dans  un  acte  législatif  en  1826,  des  lois 
civiles  qui  n'ont  jamais  fait  partie  de  celles  qui  nous  ont  régi 
jusqu'alors. 

Le  Parlement  Impérial  eût-il  le  droit  de  législater  sur  de 
tels  objets,  ce  que  je  répudie  sans  difficulté,  il  est  impos- 
sible, toutefois,  qu'il  ait  la  puissance  de  faire  que  ce  qui  n'a 
jamais  été,  ait  existé,  de  même  que  ce  qui  n'a  jamais  eu 
d'existence,  en  ait  eu.  Dieu  lui-même  ne  le  peut,  et  l'on 
veut  que  le  Parlement  Impérial  le  puisse.  Il  faut  avouer 
que  c'est  porter  un  peu  loin  la  complaisance  et  la  confiance, 
il  faut  un  degré  de  foi  qui  dégénère  en  abjection. 

Ne  s'aperçoit-on  pas,  que  si,  en  présence  des  traités  et  des 
capitulations,  et  d'une  déclaration  aussi  formelle,  aussi  em- 
phatique, aussi  solenmelle  que  celle  que  renferme  l'acte 
Impérial  de  1774,  sec.  8me,  "  And  ail  causes  &c.,  shall  with 
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respect  to  radi  property  and  rights,  be  determined  agreeably 
to  the  said  laws  and  customs  of  Canada,  v/ntU  they  shall  be 
varied  or  altered,  by  any  ordinances  that  shall,  from  time  to 
time,  be  passed  in  the  said  province,  by  the  Governor  &c., 
&c.,  &c."  Ne  s'aperçoit-on  pas  dis-je,  que  si  Pon  admettait, 
poor  un  instant,  la  prétention  que  le  Parlement  Impérial 
a  pu  constitutionnellement  et  légalement  statuer,  comme 
on  dit  qu'il  Pa  fait  en  1826',  on  admettrait  par  là-même  que 
sous  le  prétexte  qu'on  aurait  élevé  des  doutes  là  où  il  n'y  en 
avait  pas,  le  Parlement  Impérial  réglerait,  sans  appel,  et  en 
dernier  ressort,  ce  qui  est  loi,  ce  qui  l'a  été,  et  décideredt,  ex 
cathedra  que  les  lois  garanties  après  avoir  été  accordées,  ne 
l'ont  pas  été,  qu'on  s'est  trompé,  que  l'erreur  a  donné  lieu  à 
cette  croyance,  et  que  désc^rmais  les  lois  qu'on  pensait  notre 
règle,  ne  le  sont  pas,  et  que  tout  doit  être  regaidé  oonune 
affranchi,  par  le  passé  même,  de  l'effet  de  ces  lois  ? 

Ne  voit-on  pas  de  suite  où  nous  mènemit  une  complai* 
fiance  aussi  grande  que  celle-là  ?  Ne  touche^t-cm  pas  du  doigt 
qu'une  fois  la  concession  faite  à  l'Angleterre  d'intervenir 
de  la  sorte  àans  notre  système  de  lois,  il  n'y  a  plus  de  cnueté, 
plus  de  garantie,  plus  de  droit  ?  les  droits  acquis  disparaissent 
pour  faire  place  à  une  législation  d'outremer  que  la  colonie 
ne  peut,  ne  doit  pas  admettre,  sans  tout  sacrifier. 

Je  sais  que  l'opinion  que  j'exprime,  ne  sera  pas  de  nature 
à  édifier  nombre  de  personnes  qui  se  pensent  tenues  de  fléchir 
le  genoux  devant  les  oracles  de  la  Mère-Patrie  ;  mais  quant 
à  moi,  je  ne  connai»  qu'une  règle,  c'est  le  devoir,  et  comme 
juge,  je  ne  puis  m'incliner  en  présence  d'un  pouvoir  qui, 
quelque  élevé,  quelque  puissant  qu'il  soit,  ne  l'est  pas  encore 
assez  pour  faire  disparaître  les  traités  et  les  actes  les  plus 
solemnels,  et  faire  plus  que  la  divinité  même  ne  peut  accom- 
plir, faire  que  ce  qui  n'a  jamais  eu  d'existence,  ait  été.  Je 
repousse  cette  idée,  je  repousse,  de  même,  cette  prétention 
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flétrifisante^  dégradante,  que  désavouent  également  la  raison 
et  la  justice. 

Si  j'admettais  la  légalité  de  pareille  intervention  de  la  part 
de  la  législature  impériale,  ça  ne  serait,  tout  au  plus,  que 
dans  ce  qu'elle  ferait  prospectivemeniy  et  là  même,  je  ne  puis 
m'incliner  en  présence  d'un  corps,  qui,  tout  colossal  qu'il  soit, . 
ne  m'en  impose  pas  encore  au  point  de  m'obliger  de  recon- 
naître comme  légal,  ce  qui  ne  serait  qu'une  assomption  de 
pouvoir,  et  rien  de  moins.  Les  raisons  que  j'ai  données 
plus  haut,  pour  faire  toucher  du  doigt,  l'énorme  renversement 
des  droits  acquis,  qu'amènerait  une  telle  législation  d'outre 
mer,  si  nous  étions  assez  serviles  pour  la  recevoir,  quant  au 
passé,  ont  une  égale  application  quant  au  futut;  et  je 
répudie,  sans  hésita,tion,  une  prétention  aussi  exorbitante 
que  serait  celle  de  l'Angleterre,  de  porter  atteinte  sous  une 
autre  forme,  à  des  droits  acquis  en  vertu  de  ce  qu'il  y  a  de 
plus  solemnel  chez  les  peuples.  Si  j'avais  à  discourir  ici,  sur 
la  partie  morale  d'une  telle  législation,  et  qu'il  fût  nécessaire 
d'emprunter  à  l'honneur  et  à  l'honnêteté  des  motifs,  en  dehors 
des  considérations  légales  et  constitutionnelles  plus  puis- 
santes que  celles  dont  j'ai  parlé  plus  haut,  je  n'en  finirais  pas. 
J'ai  préféré  et  dû  me  borner  au  sujet  qui  n'est,  assurément, 
que  trop  fertile.  Je  me  contenterai  d'ajouter  que  cette  partie 
de  l'acte  des  tenures  (sec.  8  de  l'acte  Imp.  6  Geo.  4,  c.  69) 
a  été  glissée,  assez  singulièrement^  dans  une  loi  qui  avait 
Pour  objet,  toute  autre  chose  que  d'être  un  acte  déclaratoire, 
et  dont  Je  titre  est  "  An  Act  to  provide  for  the  extinction  of 
feudal  and  seigniorial  rights  and  burthens,  on  lands  held 
à  titre  defieftind  à  titre  de  cens^  in  the  Province  of  Lower 
Canada,  and  for  the  gradual  conversion  of  those  tenures  into 
the  tenure  of  free  and  common  soccage,  and  for  other  pur- 
poses relating  to  the  said  Province."  Dans  le  cas  même  où 
je  ferais  taire  mes  convictions,  et  que  paralysant  ma  langue, 
je  me  prosternerais  en  esclave,  devant  la  législature  impé- 
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riale,  pour  la  remercier  de  nous  arracher  ce  qu'elle  nous 
aurait  donné,  encore,  serais-je  pleinement  en  droit  de 
repousser  intérieurement  et  mentalement  cet  acte,  qu'on  a 
tout  le  tort  possible  de  vouloir  nous  faire  regarder  comme 
un  acte  déclaratoire  :  il  n'en  est  pas  un,  et  le  fût-il,  en  ré- 
pudiant, comme  je  le  fais,  cet  acte,  et  ne  lui  attribuant 
aucune  des  vertus  qu'on  lui  prête,  mon  dernier  mot  à  ce  sujet, 
le  voici  :  la  sec.  8e  de  l'acte  6  Geo.  IV,  c.  69,  n'a  aucunement 
porté  atteinte  à  nos  lois  civiles,  il  est  sous  ce  rapport,  sans 
aucun  eifet. 

J'ajouterai  que  bien  que  l'acte  des  tenures  ait  été  passé  par 
le  Parlement  Impérial,  qu'il  soit  censé  son  fait,  il  faudrait 
peu  connaître  ce  qui  se  fait  dans  les  législatures,  et  ignorer 
les  expédients  auxquels  ont  recours,  souvent,  des  intrigants 
et  des  personnes  intéressées,  pour  introduire  furtivement, 
dans  les  lois  qui  ont  pour  objet  de  législater  sur  toute  autre 
chose,  des  clauses  qui  ont  l'eiffet,  ou  auxquelles  ces  individus 
voudraient  attribuer  une  vertu  bien  grande,  celle  de  consom- 
mer des  œuvres  d'iniquité  qu'ils  n'ont,  souvent,  ni  la  fran- 
chise, ni  le  courage  d'avouer  ouvertement.  Cela  se  fait 
ailleurs  qu'en  Angleterre.  Ainsi,  donc,  l'acte  des  tenures  n'est 
pas  même,  quant  aux  lois  anglaises,  un  acte  déclaratoire, 
au  degré  qu'on  le  prétend. 

Supposant  même  que  l'acte  des  tenures  ait  eu  l'effet  de 
régler  conclusivement  trois  ou  plusieurs  choses,  par  exemple, 
doweTj  conveyance  and  descente  et  que  l'acte  provincial  de 
1829  n'ait  pas  affecté  l'acte  des  tenures,  (ce  qui  est  le  cas,  vu 
qu'il  n'a  pas  été  sanctionné  dans  les  deux  ans)  il  ne  s'ensuit 
qu'une  chose  de  deux  : 

Ou  de  tout  temps  depuis  que  le  pays  appartient  à  l'Angle- 
terre, les  lois  anglaises  ont,  dans  les  ToumahipSy  réglé  le 
dower^  descent  and  conveyance^  et  rien  de  plus  ; 
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Ou  ces  lois  anglaises  ne  règlent  ces  trois  objets  que  depuis 
la  passation  de  l'acte  des  tenures,  si  toutefois  l'acte  Provincial 
de  1829,  n'a  pu  l'aiFecter. 

Il  s'ensuit  : 

Que  dans  un  cas,  comme  dans  l'autre,  le  corps  entier  des 
lois  anglaises  n'a  jamais  été  introduit  dans  les  Townships. 
La  forme  de  conveyance  serait  bien,  à  la  vérité,  réglée  d'après 
le  droit  anglais,  mais  une  fois  l'acte  fait  ses  conséquences 
seraient  à  déduire,  et  ses  effets  à  mesurer  sur  le  droit  du 
pays.  Il  en  est  de  cela  comme  des  testaments  faits  suivant 
les  formes  anglaises,  les  biens  se  répartissent  suivant  le  droit 
français,  ou  si  l'on  veut,  le  droit  du  pays.  Mais  je  désire 
qu'on  me  comprenne  bien,  je  ne  puis  reconnaître  au  ^entere^ 
(ict^  l'effet  d'avoir  même  pour  les  trois  objets  {dower^  con- 
veyance and  descentjy  introduit  pour  le  temps  passé,  les  lois 
anglaises,  dans  les  townships. 

Si  cela  est  correct,  les  actes  en  vertu  desquels  les  deman- 
deurs réclament  des  droits,  en  cette  cause,  ne  peuvent  acquérir 
plus  de  force,  et  avoir  plus  d'effet  qu'ils  n'en  eussent  eut,  si 
cette  loi  {tenures  act)  n'eût  pas  été  passée  par  le  Parlement 
Impérial. 

Dans  la  thèse  de  l'introduction  dans  les  townships,  soit 
du  corps  entier  du  droit  civil  anglais,  ou  de  tout  ce  qui,  du 
droit  anglais,  a  rapport  au  dower,  conveyance  and  descent,  où 
en  serait-on,  même  dans  les  townships  ?  Comment  pourrait- 
on  jamais  administrer  tout  ce  droit  ?  Il  serait  même  ridicule 
d'entreprendre  une  chose  aussi  impraticable. 

Il  y  avait  bien  de  la  vérité  dans  ce  que  le  juge  Kerr 
observa,  une  fois,  dans  une  séance  du  Conseil  Législatif,  au 
juge  en  chef  SeweU,  sur  l'impraticabilité  d'une  telle  chose, 
et  sur  ce  qu'il  n'y  avait  pas  un  seul  juge  en  Canada,  qui 
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fât  en  état  de  déclarer  qu'il  y  avait  moyen  d'administrer  de 
telles  lois. 

Et  on  voudrait  calmer  les  craintes,  et  faire  disparaître  les 
difficultés,  en  disant  que  ce  que  les  Juges  ne  comprendraient 
pas,  et  ne  seraient  pas  capables  d'appliquer,  ni  d'administrer, 
serait  le  flambeau  qui  éclairerait  les  masses,  au  milieu  des 
ténèbres  sur  leurs  lois,  dans  les  Townships,  impossible. 

L'Acte  Provincial  de  1829  n'affecte  pas  la  question,  vu 
qu'il  n'a  pas  été  sanctionné  dans  les  deux  ans,  d'après 
l'acte  constitutionnel  de  1791. 

Cet  acte  fut  présenté  pour  la  sanction  royale, 
et  réservé  le •  • 14  Mars,  1889. 

Il  ne  fut  sanctionné  par  Sa  Majesté,  en  Con- 
seil, que  le 11  Mai,  1831. 

II  fut  annoncé  par  Proclamatioû  en  Canada  le      1  Sep.  1831. 

Le  parlement  impérial,  dans  sa  toute-puissance  qui  dans 
l'acception  familière  n'a  de  limites  que  de  ne  pouvoir  faire 
qu'un  homme  soit  une  femme,  ne  peut  pas  non-plus  an 
sérieux,  faire  par  le  statut  1,  Guillaume  4  c.  20,  que  ce  qui 
a  de  fait  existé,  n'ait  pas  existé,  non-plus  que  ce  qui  n'a 
pas  existé,  ait  existé.  Or  l'acte  constitutionnel  de  1791  ayant 
formellement  statué  qu'une  loi  provinciale  réservée  pour  la 
sanction  royale,  et  qui  n'aura  pas  été  sanctioimée  dans  les 
deux  ans  de  sa  présentation  au  gouverneur,  pour  la  sanction 
royale,  ne  sera  pas  loi,  elle  devient  une  nullité.  "  And  that 
no  such  Bill,  which  shall  be  so  reserved  as  aforesaid,  shall 
have  any  force  or  authority  within  either  of  the  said  provinces 
respectively,  unless  His  Majesty's  assent  thereto  shall  have 
been  so  signified,  as  aforesaid,  within  the  space  of  two  years 
from  the  day  on  which  such  bill  shall  have  been  presented 
for  His  Majesty's  assent,  to  the  Governor,  Lieutenant- 
Governor,  or  person  administering  the  Government  of  such 
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Province."  Act  Imp.  S  le  Geo.  Ill,  o.  31,  sec.  32.  Le  pairle- 
ment  impérial  pouvait  bien  dire  qu'à  l'avenir,  malgré  la 
clause  de  l'acte  constitutionnel,  Sa  Majesté  pourrait  par  sa 
sanction,  même  après  les  deux  ans,  prolonger  la  vie,  à  ce  qui, 
sans  cela,  cesserait  de  l'avoir,  c'est  sans  doute,  ce  qu'il  a 
fait,  mais,  jamais  le  parlement  impérial,  par  un  acte  qui  ne 
réfère  pas  d'une  manière  directe  à  l'acte  provincial  en 
question  (celui  de  1829),  y  eût-il  même  référé,  n'a  pu  faire 
que  ce  qui  était  mort,  fût  vivant,  que  ce  qui  était  nul,  fut  accom- 
pli, devint  valide  et  eut  une  existence.  C'est  d'abord,  une 
contradiction  in  terminisj  c'est  de  plus,  vouloir  que  le  parle- 
ment impérial  statue  que  le  Roi  fasse  une  impossibilité. 

Il  s'ensuit  que  si  le  statut  impérial  veut  dire  cela,  il  a  dit 
ce  qui  n'est  pas  possible,  et  que  s'il  n'a  dit  ni  voulu  dire 
telle  chose,  le  Roi,  en  donnant  sa  sanction  à  un  acte  qui 
n'était  plus  un  acte,  mais  une  nullité  parfaite,  a  tenté  une 
impossibilité  ;  il  a  fait,  de  son  autorité  privée,  ce  qu'il  n'a-» 
vait  aucun  droit  de  faiie. 

Il  résulte  de  tout  cela,  que  l'acte  provincial  de  1829  ne 
pouvant  affecter  l'acte  impérial  des  tenures,  il  faudrait,  avec 
les  modifications  mentionnées  plus  haut,  le  limiter,  dans  tous 
les  cas,  aux  trois  objets  dont  il  a  été  parlé  ci-devant.  Bieii 
entendu,  dans  la  supposition  que  le  Parlement  Impérial  eût 
eu  le  droit  d'intervenir  comme  il  l'a  fait,  par  l'acte  6  (Jeo, 
IV,  c,  69,  sec,  8,  ce  que  je  nie  plus  fortement  que  jamais, 

Si,  par  hazard,  en  l'absence  de  toute  bonne  raison,  on 
m'opposait  que  la  Législature  du  Bas  Canada  a  reconnu  ce 
droit  d'intervention,  je  me  contenterais  de  répondre  que  cela 
prouverait,  tout  au  plus,  qu'elle  a  eu  tort,  et  que  deux  erreurs 
ne  font  jamais  une  vérité. 

Et  Dour  faire  toucher  du  doigt  le  peu  de  logique  qu'il  y 
aurait  à  tirer  des  conséquences  de  prémisses  aussi  lumi- 
neuses, il  me  suffirait,  sans  doute,  de  référer  les  avocats  et 
28 
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le  barreau  en  général,  à  l'ordonnance  du  Conseil  Speeial,  i 
Vict.  c.  51,  qui  révoque  une  certaine  ordonnance,  intitulée  : 
'^  Ordonnance  pour  déclarer  que  le  second  chapitre  du  Statut 
du  Parlement  d'Angleterre,  passé  dans  la  trente-et-unième 
année  du  règne  du  Roi  Charles  Second,  n'est  pas,  ni  n'a 
jamais  été  en  vigueur  en  cette  Province,  et  pour  d'autres  fins." 

C'est  ainsi  que  la  Législature  d'alors  déclara  sérieuse- 
ment par  une  Ordonnance  2  Vict.  c.  15,  que  l'Acte  de  l'ffo- 
beas  Corpus^  (31  Chas.  II,  ch.  2,)  n'avait  jamais  été  en  vigueur 
en  Canada,  et  par  une  autre  Ordonnance  (2  Vict.  c.  51,)  le 
Conseil  Spécial,  par  sa  toute-puissance  "  Attendu  qu'il  con- 
vient, d'après  les  circonstances,  de  révoquer  une  certaine 
Ordonnance,  &c."  révoque  la  première,  et  permet  au  pays  de 
repasser  sous  l'empire  de  PActe  Impérial  31,  Chas.  II,  c.  2. 

Je  pourrais,  si  le  temps  me  le  permettait,  citer  d'autres 
Actes  de  législation  aussi  logiques  que  celui-là^  pour  £ûre 
voir  qu'il  vaut  mieux  s'en  tenir  à  des  principes  fixes^  avoués 
par  la  raison  et  la  loi,  que  de  fonder,  je  ne  dirai  pas  des 
raisonnements,  mais  toute  autre  chose  que  des  raisonnements, 
sur  des  bases  aussi  fragiles  que  Pest  souvent  PexpressioQ 
d'ime  opinion  ou  d'une  résolution  par  un  corps  quelconque. 
Ce  que  j'avance  là  est  une  vérité  qui  est  parfaitement  philo- 
sophique, et  hautement  proclamée  par  l'expérience  de  tous 
les  temps. 

Au  reste,  je  ne  suis  pas  plus  disposé  de  me  prosterner  en 
présence  des  Actes  du  Parlement  Provincial,  qui  œcon- 
naîtraient  au  Parlement  Impérial  des  droits  qu'il  ne  possède 
pas,  que  de  m'incliner  en  silence  devant  les  décrets  de  la 
Législature  Impériale,  en  une  matière  qui  n'est  pas  de  son 
ressort,  et  sur  laquelle  elle  n'avait  pas  assurément  plus  de 
droit,  en  1829,  de  violer  ses  garanties  et  les  droits  acquis, 
que  de  fouler  aux  pieds  en  1774  le  jus  geniiumy  chose 
qu'elle  n'a  jamais,  alors,  eu  l'idée  même  de  tenter. 
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Les  raisons  puissantes,  qui  avaient  tant  de  force  dans  la 
bouche  des  honunes  d'état  à  Pépoque  entre  la  Proclamation 
de  1763  et  PActe  Impérial  de  1774,  et  sur  lesquelles  PActe 
de  Québec  a  été  calqué,  ont' bien  plus  de  force  aujourd'hui 
qu'elles  n'en  avaient  alors,  puisqu'à  une  période  si  rap» 
prochée  de  la  victoire,  l'Angleterre  reconnaissait  des  prin- 
cipes d'une  étemelle  justice,  qu'une  possession  de  52  ans 
(1774  à  1826,)  n'a  certainement  pas  pu  avoir  Peffet  d'af^ 
faiblir. 

Ainsi  donc,  sous  quelque  point  de  vue  qu'on  se  représente 
la  question,  qu'on  se  reporte  en  1774,  ou  en  1826,  ou  même 
en  1829,  toujours  elle  nous  offre  la  même  solution  ;  les  lois 
civiles  Anglaises  n'ont  jamais  fait  partie  des  lois  de  ce  pays, 
pas  même  pour  les  terres  tenues  en  franc  et  commun  soccagCj 
sauf,  que  de  la  nature  même  des  choses,  et  inévitablement, 
les  lois  qui  règlent  la  tenure  seigneuriale  sont  sans  applica- 
tion à  la  tenure  en  franc  et  commun  eoccage  ;  et  que  s'il 
résultait  de  PActe  des  Tenures  aucune  modification  à  nos 
lois  de  propriété,  même  dans  les  Toumships^  ce  que  je  nie 
absolument,  ces  modifications  n'auraient  j'amais  pu  affecter 
les  droits  acquis,  et  ne  pourraient  être  regardées  que  comme 
règles  de  droit  à  appliquer  prospectiyement  seulement,  mais 
jamais  rétroactivement. 

Au  reste,  dans  la  supposition  même  où  Pacte  10  et  11 6.  4 
c.  77,  (1829)  pût  produire  quelque  effet,  il  suflSt  de  le  lire 
pour  se  convaincre  que  son  contenu  entier  a  pour  objet  prin- 
cipal de  consolider  les  lois  du  pays,  même  à  l'égard  des 
terres  tenues  en  franc  et  commun  soccage^  soit  par  rapport  à 
la  forme  des  titres  tant  avant  que  depuis  cet  act,  (1829),  les 
hypothèques  créées  dès  avant  ou  depuis,  et  quant  à  la  ré- 
partition de  ceux  qui  en  ayant  en  franc  et  commun  êoccage, 
seraient  décédés  sans  avoir  fait  de  testament. 

Je  ne  vois  pas  après  tout,  que  qui  que  ce  soit  puisse  regret- 
ter que  le  corps  des  lois  civiles  de  l'Angleterre  n'ait  pas  été 
28  « 
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introduit  en  Canada-  Tonte  personne  instruite  sait,  que  tout 
excellent,  sous  nombre  de  rapports  que  soit,  en  Angleterre, 
le  système  des  lois  qm  y  existe,  et  qui  est  en  nombre  de 
ishoses  en  harmonie  parfaite  avec  le  génie  du  peuple  qui 
y  est  soumis,  et  des  belles  institutions  dont  il  a  bien  droit  de 
s'enorgueillir,  il  serait  hors  de  mise  de  gre£kr  sur  Parbie 
social,  politique  et  légal  du  Canada,  des  rejettonsqui  loin  de 
lui  communiquer  une  vie  nouvelle,  ou  même  de  la  force  et 
de  la  vigueur,  le  ferait  dessécher  et  dépérir.  En  Amérique, 
où  le  cœur  et  les  bras  font  disparaître  les  forêts  et  sui^  les 
villes  comme  par  magie,  l'on  comprend  facilement  combien 
il  importe  que  chaque  homme  qui  a  mis  la  main  à  la  coignée 
participe  aux  avantages  résultant  de  ce  travail  commun,  au 
lieu  de  s'en  voir  ravir,  quelque  fois  la  plus  belle  portion,  par 
un  fils  aine,  dont  tout  le  droit  à  se  revêtir  des  dépouilles  de 
ses  frères  et  sœurs,  ne  lui  vient  que  de  devoir  au  hazard 
d'être  le  premier,  d'un  grand  nombre  d'enfants,  qui  a  vu  le 
jour. 

Les  habitants  des  Townships  sont  bien  heureux  qu'il 
n'en  soit  pas  ainsi  sur  notre  terre  d'Amérique  ;  et  ils  peuvent 
remercier  le  Ciel  et  l' Angleterre  de  ce  que  non  seulement, 
ils  ne  sont  pas  pressurés  par  les  lois  de  primogeniture,  mais 
quails  sont  affranchis  de  nombres  d'autres  lois  de  formalités, 
de  technicalités  &c.,  auxquelles  ils  comprendraient  autant  ou 
aussi  peu  que  nombre  d'autres,  qu'une  étude  de  toute  leur 
vie  ne  rend  pas  même  habiles  à  débrouiller  complètement  : 
qu'ils  se  réjouissent,  en  commun  avec  tous  ceux  qui,  libres 
de  préjugés,  connaissent  et  savent  apprécier  les  avantages 
inestimables  dont  nous  jouissons  tous  en  commun,  et  dont 
nous  avons,  assurément,  bien  le  droit  de  nous  glorifier,  je 
veux  dire,  l'avantage  d'être  soumis  à  l'empire  de  deux 
systèmes  de  lois  que  nous  devons  respectivement  aux  deux 
premières  nations  de  l'Europe  :  les  sages  lois  criminelles  de 
l'Angleterre  et  le  mode  humain  de  les  administrer,  et  les  lois 
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tsivîles  de  la  France  et  la  procédure  phflosophîque  qni  s'y 
rattache,  et  qui  peuvent,  sans  crainte  du  résultat,  être  mises 
en  juxtà  position  avec  les  lois  civiles  anglaises  dont  Messrs. 
Yorke  et  De  Grey  nous  donnent  une  idée. 

'^  To  introduce,  at  one  stroke,  the  english  law  of  real  estate, 
with  english  modes  of  conveyancing,  rules  of  descent, 
construction  of  deeds,  must  occasion  infinite  confusion  and 
injustice.'' 

II  faut  voir  maintenant  : 

1.  Si  d'après  les  lois  du  pays,  les  lois  françaises,  quant  aux 
droits  de  propriété,  le  demandeur  a  prouvé  une  possession 
de  30  ans. 

Les  demandeurs  font  remonter  leur  droit  à  la  Patente  du  27 
Novembre,  1799,  accordée  par  Sa  Majesté  à  John  Robertson. 

Il  est  à  peine  nécessaire  de  dire,  en  passant,  que  depuis 
la  peissation  de  l'acte  de  Québec,  il  peut  y  avoir  un  doute 
légitime  quant  à  l'effet  d'une  Patente,  par  rapport  à  ce  que 
l'dn  entend  par  delivery  of  seizin  ;  cependant,  je  n'insisterai 
pas  sur  ce  point,  car  U  me  paraît  plus  à  propos  de  reconnaître, 
que  quant  au  Patentee^  le  delivery  of  seizin  s'opère  de  suite, 
mais  je  nie  que  cette  fiction  puisse,  en  ce  pays,  s'étendre 
au-delà. 

Le  15  Octobre  1804,  John  Robertson  vend  à  Patrick.  Celui- 
ci,  ne  paraît  pas  avoir  jamais  fait  acte  de  possession.  Il 
meurt  Neil  lui  succède.  Il  meurt  le  18  Juin,  1818.  Les 
demandeurs  prouvent  que  Mr.  Sutherland  a  possédé  (de  20  à 
30  ans)  comme  curateur  à  la  succession  vacante  de  Niel  qui 
a  renoncé.  Il  n'y  a  pas,  à  la  vérité,  de  renonciation  à  la  suc- 
cession, de  produite,  bien  que  par  la  requête,  le  fait  apparaît 
Mais,  dans  tous  les  cas,  les  demandeurs  produisant  la  cura- 
telle, pour  établir  une  continuité  de  possession,  ils  ne  peuvent 
la  dénaturer.    C'est  leur  propre  titre,  cette  curatelle  qu'ils 
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produisent  ;  que  prouve-t-elle  ?  Que  les  auteurs  de  l'épouse  du 
demandeur  n'étaient  plus  possesseurs,  puisque  la  succession 
était  vacante.  Si  les  actes  de  possession  du  curateur  valent 
quelque  chose,  ils  ne  valent  plus  pour  les  auteurs  des  deman- 
deurs, bien  qu'ils  pussent  devenir  utiles  aux  créanciers  ou  à 
d'autres,  peut-être.  Le  chaînon  est  arraché  à  la  chaîne,  et 
les  demandeurs  ne  sont  pas  devant  la  Cour,  avec  la  preuve  sui- 
vie, non  interrompue,  d'une  possession  de  50  ans.  Ils  n'ont 
donc  pas  acquis  la  prescription  par  une  possession  de  30  ans. 

Les  Demandeurs  ont  tenté  de  s*appuyer  sur  ce  qu'ils  ont 
prétendu  être  des  actes  de  possession,  mais  qui,  de  fait,  n'en 
sont  pas.    £n  fussent-ils,  il  y  a  interruption. 

2.  Les  Demandeurs  fondent-ils  leur  action  sur  un  titie 
translatif  de  propriété  ? 

Le  premier  titre,  c'est  la  patente  de  1799,  qui,  d^près  ce 
qui  a  été  observé  plus  haut,  n'a  pu  produire  le  delivery  of 
seizin^  tout  au  plus  qu'au  Patentee  John  Robertson.  Le  se- 
cond titre  est  celui  du  15  octobre,  1804,  par  lequel  Mde.  Ro> 
bertson  et  Wm.  Martin,  se  disant  Procureurs  de  John  Robert*- 
son,  époux  de  Mde.  Robertson,  à  Patrick  Robertson  et  aux 
héritiers  Alexander  Robertson,  représentés  par  Mr.  DesRi- 
vières,  leur  tuteur. 

Ce  titre  a-t-il  été  exécuté  par  la  tradition  ?  Cela  ne  pa- 
rait aucunement» 

Ce  n'est  pas  ici  le  lieu  d'entrer  dans  une  discussion  phi- 
losophique sur  le  mérite  du  nouveau  droit  comparé  à  IVmcien, 
relativement  à  la  question  de  savoir  si  la  tradition  est  néces- 
saire pour  imprimer  à  l'acte  de  vente  ce  caractère  de  perfec- 
tion qu'il  lui  faut.  Il  y  a,  à  n'en  pas  douter,  une  différence 
marquée  entre  les  doctrines  qui  prévalaient  en  France,  sous 
l'empire  de  l'ancien  droit,  et  celles  qui  ont  été  reçues  et 
adoptees  sous  l'influence   du  nouveau  droit.    Je  renvois  à 
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Toullier  et  aux  autres  auteurs  qui  ont  si  savamment  appro- 
fondi cette  question,  ceux  qui  font,  comme  on  le  doit,  une 
étude  philosophique  *du  droit  ;  comme  juge,  je  me  conforme 
pour  le  présent  à  la  jurisprudence  française,  telle  que  nous 
l'avons  eue,  et  telle  que  nous  devons  y  avoir  égard.  EUle 
existait,  et  c'était  la  loi,  il  n'y  a  pas  moyen  d'en  douter  ;  à 
nous  de  nous  y  conformer  jusqu'à  ce  que  I'chi  y  ait  apporté 
des  modifications. 

Cela  posé,  il  s'ensuit  que  le  titre  de  1804,  étant  demeuré 
sans  exécution,  il  ne  résulte  plus  tard,  aucun  droit,  à  qui  que 
ce  soit,  qui  réclame  en  vertu  de  ce  titre.  Les  Demandeurs  se 
trouvent,  par  conséquent,  sans  titre  translatif  de  proprié  té — et 
il  va  sans  dire  qu'il  ne  peut  plus  être  question  des  diverses 
prescriptions  plus  courtes  que  celles  de  30  ans,  que  les 
Demandeurs  invoquent  avec  titre. 

Quant  à  la  prescription  de  20  ans,  sous  le  droit  anglais, 
elle  est  évidemment  sans  fondement. 

4o.  Supposant  maintenant,  que  les  Demandeurs  aient  eu  un 
titre,  le  Défendeur  en  a-t-il  un  ?  et  5o.  s'il  en  a  un,  de  qui  le^ 
tient-il  ?  et  6o.  enfin,  l'enregistrement  qu'il  en  a  fait  avant  les 
Demandeurs,  lui  confirme-t-il  ce  titre,  au  préjudice  de  celui 
des  Demandeurs. 

Cette  question  est  délicate  en  elle  même  ;  elle  l'est  dans 
son  aperçu  moral.  D'un  côté,  si  les  Demandeurs  ont  un  titre 
quelconque,  il  semble  injuste,  immoral,  qu'ils  le  perdent,  pa? 
suite  de  l'enregistrement  que  femit  un  autre  individu  d'un 
titre  qu'il  aurait  eu  subséquemment,  et  cela,  uniquement 
parceque  les  Demandeurs  n'auraient  pas  enregistré  le  leur.  On 
peut  ajouter  que  les  lois  d'enregistrement  n'ont  pas  été 
faites  pour  dépouiller  les  individus,  mais  pour  protéger  leurs 
droits,  et  faire  régner  l'ordre  et  la  bonne  foi,  que  ces  lois 
doivent  être  interprétées  à  la  lettre  et  strictement  àl'encontre 
de  ceux  qui  veulent  dépouUler,  et  libéralement,  en  faveur 
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des  piremiers  acquéreurs  de  bonne  foi,  qu'ici  les  DemandetM 
tmt  acquis  de  bonne  foi,  qu'ils  ont  possédé  de  même,  et  que  le 
Défendeur  n'en  peut  dire  autant,  n'ayant  été  qu'un  sqtiotter^ 
et  ayant  profité  de  l'absence  des  Demandeurs  qui  étaient  en 
Angleterre  (il  n'appert  pas  que  ce  fût  pour  le  service  de 
l'état)  pour  faire^  hâtivement  et  furtivement,  enregistrer  son 
titre  qu'il  s'était  de  même,  fait  donner,  il  n'a  jamais  pa 
devenir  propriétaire,  etc^  D'un  autre  côté,  l'on  peut  dire  que 
si  les  lois  d'enregistrement  n'ont  pas  été  faites  pour  faire 
perdre  aux  individus  des  titres  et  des  droits  qu'ils  ont  aux 
propriétés,  elles  doivent  protéger  ceux  qui  non-seulement 
acquièrent,  mais  font  connaître  leurs  acquisitions,  par  la 
publicité  de  l'enregistrement  ;  elles  doivent  empêcher  que 
des  grands  propriétaires  devenant  acquéreurs  ostensiblement^ 
ou  même  sérieusement,  d'étendues  considérables  de  terres, 
ne  puissent  à  volonté^  plus  tard,  si  les  circonstances  y 
donnent  lieu,  déguiser  leurs  acquisitions,  de  manière  à  se 
soustraire  aux  conséquences  légales  de  ces  acquisitions; 
et  qu'après  avoir  retardé  l'établissement  et  le  progrès  d'une 
partie  du  Pays,  ces  grands  acquéreurs  ne  puissent,  tout  à 
coup,  écraser  l'homme  dont  les  tois  aussi  vigoureux  que  le 
cœur,  ont  défiriché  la  forêt  et  préparé  les  voies  au  repos  fiau* 
duleux  du  fainéant  grand  propriétaire.  La  Législature  a 
sans  doute  compris  que  6ur  ce  continent,  on  ne  reconnaît 
d'autre  supériorité  que  celle  du  mérite  et  de  l'industrie,  et 
qu'il  faut  protéger  ceux  qui  ont  l'un  et  l'autre  ;  que  le  moyen 
le  plus  efficace  de  faire  régner  l'ordre  et  la  bonne  foi,  c'est 
de  tenir  chacun  à  sa  place,  le  propriétaire  industrieux  à  la 
sienne,  et  le  grand  propriétaire  égoïste  et  fainéant  aussi  à  la 
sienne,  protection  au  premier,  rigueur  envers  l'autre  ;  que  s'il 
estjuste  d'interpréter  strictement  les  lois  d'enregistrement,  oà 
ne  doit  pas  perdre  de  vue  que  ce  principe  correctement  appli^- 
qué  est  la  protection  de  l'homme  utile,  et  la  terreur  de  celui 
qui  se  repose  négligemment,  et  dort  à  couvert  de  ses  pa^ 
chemins  <»t  de  ses  patentes  ;  et  qu'il  importe  plus  à  un  pays 
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ttouveau  que  les  arbres  cèdent  à  la  coignée,  que  le  parche» 
min  à  la  plume.  Il  ne  faut  pas  oublier  que  si  les  Demandeurs 
ont  un  titre,  ce  titre  est  sans  exécution,  et  que  le  Défendeur, 
lui,  en  a  reçu  un,  le  2  août  183S,  de  Madame  Robertson, 
veuve  du  dit  John  Robertson,  qui,  elle  et  ses  filles,  patentes 
en  main,  avec  la  qualité,  comme  le  droit,  d'héritières  de  John 
Robertson,  ont  vendu  au  Défendeur  qui  était  publiquement 
en  possession,  avait  travaillé,  défriché,  et  qui,  en  achetant, 
a  payé  £400,  et  a  depuis  continué  de  travailler  ;  et  qu'en 
confirmation  de  ces  actes  pratiques,  il  a  le  15  août  1833,  enre- 
gistré son  titre  auquel  il  a  donné  la  publicité  voulue  stricte- 
menJt  par  une  loi  (10  et  II  Geo.  4,  c.  8)  faite  dans  ce  but,  et 
dont  les  dispositions  cmt  été  par  une  autre  loi  (1  Guil. 
4,  c.  S)  étendues  à  rCMfau^o. 

A  qui  la  faute,  si  le  prétendu  titre  des  Demandeurs  n'a  pas 
été  enregistré,  ou  ne  l'a  été  que  le  5  Novembre,  1834  ?  A 
qui  la  faute,  si  les  Demandeurs  ont  négligé  de  se  conformer  à 
la  loi,  et  qu'ils  aient  souffert  d'une  absence  qui  est  leur  propre 
fait,  dans  le  cas  où  ils  auraient  jamais  eu  un  titre  valide,  ce  qui 
ne  parait  pas?  Le  Défendeur  doit-il  porter  cette  faute? 
Non,  sans  doute. 

Quant  à  prétendre  que  le  Défendeur  connaissait  que  les  De- 
mandeurs étaient  propriétaires,  c'est  vouloir  que  le  Défendeur 
en  sût  plus  long  que  qui  que  ce  soit  ;  qu'il  découvrît  des 
droits  de  propriété  et  des  actes  de  possession  là  où  nul  autre 
en  a  connu  ;  c'est  vouloir  que  qui  n'a  jamais  eu  de  posses^ 
sion,  ait  possédé  le  tout  ;  c'est  vouloir  que  des  on  dUa  et  des 
rameurs  tiennent  lieu  de  faits  ;  c'est  vouloir  que  les  Juges 
croient  Dunning^  qui,  lui,  était  dans  la  prétendue  conspiration 
contre  les  Demandeurs,  et  qui,  ensuite,  est  devenu  le  dénon- 
tïiateur  de  ses  co-conspirateurs,  le  croient,  dis-je,  de  pré- 
férence aux  faits  mêmes,  et  mettent  de  côté  les  considéra- 
tions puissantes  qui    ressortent    de  la  connaissance  que 
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t^acun  doit  avoir  du  cœur  humain^  et  de  Pinflaence  que 
certaines  edpéranoes  font  naître  dans  l'âme  de  ceux  qui  pré- 
fèrent l'appui  des  hommes  puissants  au  maintien  des  droits 
du  faible  mais  honnête  homme.  Ce  serait  vouloir  faire  que 
la  Cour  présumât  la  mauvaise  foi  là  où  il  n'y  en  a  aucune 
de  prouvée  ;  ce  serait,  en  un  mot,  vouloir  que  le  Défendeur 
6Ût  ce  qui  n'est  pas  et  n'a  jamais  été,  c'est-à-dire,  que  les 
Demandeurs  étaient  et  sont  propriétaires  des  lots  de  teire 
dont  il  s'agita 

On  a  beaucoup  parlé,  lors  de  l'audition  de  la  cause,  de 
'^  notice,  "  et  on  a  accumulé  autorités  sur  autorités  ;  c'était 
se  donner  beaucoup  de  peine  inutile,  vu  que  cette  question 
se  réduit  tout  simplement  à  celle  de  la  mauvaise  foi,  qui  se 
règle  d'après  des  principes  bien  définis  dans  notre  droit, 
sans  qu'il  faille  s'alambiquer  l'esprit  pour  découvrir  en  pays 
étrangers  des  routes  inconnues  et  tortueuses,  tandis  que 
nous  avons  chez  nous  un  chemin  parfaitement  connu,  qui 
mène  directement  au  but 

Je  me  résume  : 

Il  est  prouvé  que  les  Demandeurs  sont  sans  titre  ;  quails  ne 
peuvent  invoquer  la  possession  votdue  pour  leur  faire  acquérir 
la  prescription  de  SO  ans,  nécessaire  à  leur  action  de  Revendi- 
cation ou  Pétitoire,  qui  serait  pour  eux  un  titre  suffisant; 
qu'ils  n'ont  fût  preuve  d'aucune  autre  espèce  de  possession 
qui,  avec  titre  et  les  qualités  voulues  par  la  loi,  leur  conférât 
un  droit  ;  que  le  Défendeur  ayant  un  titre,  et  l'ayant  fait 
enregistrer,  a  reçu,  non-seulement  la  confirmation  d'un  droit 
à  la  propriété  dont  il  est  question,  qu'il  possédait  dès  avant 
l'enregistrement,  mais  a  aussi,  et  en  outre,  obtenu  par  cet 
enregistrement  qu'ont  négligé  d'effectuer  les  Demandeurs, 
une  déchéance  de  tout  droit  qu'avaient  ou  pouvaient  avoir  les 
Demandeurs  à  cette  propriété. 
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Et  comme  rien  n'eut  été  défini  et  tranché  quant  à  l'asser- 
tion comme  à  la  pieave  des  propositions  que  j'ai  énoncées, 
et  des  principes  sur  lesquels  je  me  suis  fondé,  sans  établir 
que  cette  cause  doit  être  jugée  d'après  les  lois  françaises^ 
les  lois  du  pays,  et  non  suivant  certaines  règles  du  droit  civil 
de  l'Angleterre  ;  je  regarde  comme  démontré,  de  manière  à 
n'en  pas  permettre  le  doute,  que  jamais  les  lois  civiles  de 
l'Angleterre  n'ont  été,  quant  aux  propriétés,  introduites  en 
Canada,  je  parle  du  Bas  Canada  ;  et  que  les  terres  tenues 
en^anc  et  commun  aoccage^  et  nommément  celles  dont  il 
est  question  en  cette  cause,  doivent  être,  sauf  ce  qui  tient 
essentiellement  à  la  tenure,  réglées  d'après  les  lois  du  pays; 
n'y  ayant  aucune  autre  exception  aux  règles  du  droit  du 
pays,  que  celle  qu'y  apporte  l'article  XI  de  l'Acte  de  1774, 
quant  aux  lois  criminelles,  et  celles  de  la  sec.  10  de  l'Ordon- 
nance Provinciale  de  1785,  quant  aux  règles  de  témoignage 
dans  les  afiaires  commerciales. 

D'après  toutes  ces  raisons,  j'opine  pour  le  débouté  de 
l'action  du  Demandeur  avec  dépens. 

Je  dois  à  mon  oxifrère  Mr.  le  Juge  Vanfelson,  de  déclarer 
distinctement,  qu'en  dressant  les  motl&  du  jugement  de  la 
Cour,  j'ai  eu  soin,  dans  le  second  considérant,  de  ne  rien 
«lire  de  l'Acte  des  Tenures,  non  plus  que  dans  les  autres  consi- 
dérants, attendu  qu'il  admet  le  droit  du  Parlement  Impérial 
de  legislator  en  cette  matière,  et  que  moi  je  nie  à  la  Légis- 
lature Impériale  le  droit  d'intervenir  de  la  sorte,  sons  le 
prétexte  d'un  doute  qui  n'existait  pas  même  ;  la  Proclama- 
tion de  1768,  et  l'Acte  de  Québec  n'ont  pas  introduit  en 
Caaada  les  lois  civiles  Anglaises,  point  sur  lequel  Mr.  le 
Juge  Vanfelson  et  moi  sommes  d'accord,  comme  en  (ait  (m 
le  premier  considérant  du  jugement 

"  Considering  that  the  Civil  Uws  of  England  h*v#.  n<^^ 
either  by  the  Proclamation  of  Geo.  Ill,  beariog  dale  t)^,  i'fsl 
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October,  1763,  or  by  the  Act  of  the  Imperial  Parfîamenl  of 
1774,  chap.  83,  commonly  called  the  Quebec  Act,  ever  been 
introduced  into  that  part  of  the  territories,  in  North  America, 
ceded  by  the  French  King  to  His  Majesty  Geo.  Ill,  on  the 
10th  February,  1763,  which  subsequently  was  known  as, 
and  was  the  Province  of  Lower  Canada,  and  now  is  a  part 
of  the  Province  of  Canada  :— considering  that  subsequently 
to  the  said  Proclamation  of  1763,  and  the  aforesaid  Imperial 
Act  of  1774,  chap.  83,  there  has  never  been  introduced  into 
the  aforesaid  Province  of  Lower  Canada,  now  a  part  of  the 
Province  of  Canada,  any  law  of  Great  Britain,  or  of  any 
part  thereof,  whereby  and  in  virtue  whereof  the  Plaintifis  in 
this  cause  can  claim  in  their  favor  any  adjudication  on  any 
of  the  matters  by  them  set  forth  in  their  Declaration  : — consi- 
dering that  the  said  Plaintiffs  have  altogether  failed  to 
establish,  according  to  law,  that  by  a  possession  of  thirty 
years,  or  by  any  possession  whatever,  such  as  required  by 
law,  they  have  acquired  a  right  of  prescription  to  the  lots  of 
land  and  immoveable  property,  the  subject  matter  of  this 
action,  against  the  Defendant  : — considering  that  the  Plain* 
tiffs  have  not  legally  established  that  they  ever  have  had  or 
now  have  a  right,  either  by  title  (tUre)  or  by  and  in  conse- 
quence of  possession  together  with  title,  such  as  by  law  can 
or  may  be  recognized,  to  the  property,  or  any  part  thereof, 
which  is  the  subject  matter  of  this  action  :— considering  that 
the  Plaintiffs  have  themselves,  by  the  production  of  the  Act 
of  Curatorship,  bearing  date  7th  April  1808,  appointing  Da- 
niel Sutherland  curator  to  the  vacant  estate  of  Patrick  Ro- 
bertson, established  that  the  acts  of  possession  of  the  said 
D.  Sutherland  in  respect  of  the  said  property,  were  for  and 
in  the  interest  of  the  vacant  estate  aforesaid,  or  of  the  credi- 
tors of  the  said  vacant  estate,  and  that,  therefore,  there  hath 
been  an  interruption  in  the  possession  which  the  Plaintiffs 
claim  and  rely  upon,  and  that  in  consequence  they  have 
had  no  such  possession  as  that  which  could  give  them  a  title 
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by  prescription  :— -considering  that  the  deed  of  sale  of  the 
15th  October  1804  made  by  Catherine  Christie  and  William 
Martin,  styling  themselves  joint  attorneys  of  the  said  John 
Robertson,  to  Patrick  Robertson  and  to  the  minors  of  Alex* 
Robertson,  whereby  the  Plaintiffs  claim  a  right  to  the  property 
the  subject  matter  of  their  said  action,  hath  never  been 
executed  or  followed  by  tradition^  and  the  Plaintiffs  have 
not  shewn  or  established  in  any  way  that  the  said  Deed  of 
Sale  hath  ever  conferred  upon  and  to  those  they  pretend  to 
represent,  or  upon  or  to  themselves,  any  right  to  the  said  pro- 
perty :— considering  that  the  Defendant,  by  and  in  virtue  of  a 
Deed  of  Sale  of  the  2d  August,  18S3,  to  him  the  said  Defen- 
dant, by  Catherine  Christie,  widow  of  the  said  above  mention- 
ed  John  Robertson,  in  her  own  name,  and  her  three  daughters 
Catherine,  Margaret  Mary,  and  Amelia,  the  first  of  whom 
was  married  to  Philip  Anglin,  being  the  heirs  at  law  of 
their  father,  the  said  John  Robertson,  the  said  Defendant 
being  then  in  possession  of  the  said  property  so  sold  to  him 
for  a  valuable  consideration,  as  aforesaid,  hath  become  and 
since  hath  been  and  now  is  the  proprietor  thereof  : — consider- 
ing that  in  conformity  to  the  Provincial  Statute  10th  &  11th 
Geo.  IV,  chap.  8,  and  in  pursuance  of  the  said  Statute,  the 
provisions  whereof  have  subsequently,  to  wit,  by  the  Statute 
of  the  Province  of  Lower  Canada  of  1  Will.  lY.  chap.  3, 
been  extended  to  all  such  lands  and  other  immoveable  pro- 
perty, as  at  the  time  of  the  passing  of  the  said  last  mentioned 
Act,  were,  or  thereafter  should  be  held  in  free  and  conmion 
soccage  in  the  Counties  of  Ottawa,  Beauhamois  and  Me- 
gantic,  the  said  property  so  sold  to  the  Defendant  being  and 
lying  in  the  said  County  of  Ottawa,  the  said  Defendant,  on  the 
15th  August,  1833,  caused  the  said  Deed  of  the  2d  August, 
1833,  under  which  he  had  acquired  the  said  property,  to  be 
registered  at  the  Registry  Office  for  the  County  of  Otta- 
wa aforesaid,  established  under  and  by  virtue  of  the  said 
Statutes  : — considering  that  in  consequence  of  the  said  erne* 
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gistration  of  the  title  of  him  the  Defendant,  the  Plaintiffs 
not  having  then  or  before  the  said  15th  August,  18S3,  enre* 
gistered  or  caused  to  be  enregistered  the  said  Deed  of  the 
15th  October,  1804,  or  any  older  title  or  deed  whereby  they 
claimed  or  could  claim  any  right  to  the  said  property,  the 
subject  matter  of  the  present  action,  he,  the  said  Defendant, 
hath,  to  all  legal  effects,  been  confirmed  in  his  right  by  him 
duly  acquired  to  and  in  the  said  property,  the  subject  matter 
of  the  present  action  : — considering  that  independently  of  the 
confirmation  of  the  [Defendant's  title,  as  aioresaid,  by  and  in 
virtue  of  the  aforesaid  registration,  the  said  title  of  the  15th 
October,  1804,  invoked  and  rested  upon  by  the  Plaintiffs,  hath 
become  inoperative  and  of  no  effect,  and  utterly  void  against 
the  said  Defendant  in  this  cause,  as  a  conveyance,  and  can- 
not and  doth  not  in  law  in  anywise  avail  the  Plaintiffi  : — 
considering  lastly,  that  the  Plaintiffs  have  in  nowise  proved 
their  allegations  so  as  to  be  entitled  to  an  adjudication  in 
their  favor,  and  that  this  action  should  be  dismissed  with 
costs  : 

Doth  dismiss  the  same  with  costs, 

Stuart,  H.  Attorney  for  Plaintiffs. 

Robs,  of  Counsel  for  Plaintiffs. 

Drummokd  and  Lorangiir,  Attorneys  for  Defendant, 

C.  S.  Chbrribr,  Q.  C,  and 

GniFito,  of  Counsel  for  Defendant. 
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SUPERIOR  COURT— MONTREAL. 

Before  Day,  Smith  and  Mondelst,  Justices. 

C  McGiNNis, Appellant. 

No.  469.  }  and 

(  HoDOK, Respondent. 


Held,  that  where  a  lunue  has  been 
sold  during  the  pendency  of  a  lease,  and 
the  lessee,  on  the  written  order  of  the 
lessor,  has  eone  out,  not  having  been 
notified  to  ao  so  by  the  new  proprietor, 
he  cannot  maintain  an  action  of  damages 
a^nst  the  lessor,  who  had  no  autho- 
rity to  expel  him. 


Jugé,  qne  dans  le  cas  de  vente  d'tme 
maison  durant  un  bail,  et  de  l'abandon 
de  la  maison  par  le  locataire  sur  un 
ordre  par  écrit  du  locateur,  sans  la  mise 
en  demeure  par  le  nouveau  propriétaire, 
ce  locataire  ne  peut  recouvrer  de  dom* 
ma|;es  de  ce  locateur,  qui  n'avait  aucun 
droit  de  l'expulser. 


Judgment  rendered  SOth  March,  1862. 


This  was  an  Appeal  from  a  Judgment  rendered  in  the 
Circuit  Court  sitting  at  Montreal. 

The  Plaintiff  (Respondent)  brought  her  action  against  the 
Defendant  (Appellant)  for  damages  resulting  from  the  sale  of 
a  house  during  the  pendency  of  a  lease,  whereby,  as  he 
alleged,  the  lease  had  been  broken.  The  facts  of  the  case 
were  as  follows  :  The  Defendant  leased  a  house  in  the  City 
of  Montreal  to  the  Plaintiff  for  one  year,  who  thereupon 
entered,  and  took  possession,  and  commenced 'business  as  a 
grocer,  ^c.  Six  months  after  the  lease  had  run  on,  the 
Defendant  sold  the  premises,  and  he  thereupon  went 
to  the  Plaintiff  and  ordered  him  to  give  up  possession,  and 
afterwards  served  him  with  a  written  notice  to  that  effect. 
The  Plaintiff  on  receiving  the  notice  left  the  house  in  mid- 
winter at  great  inconvenience  and  loss  to  himself. 

The  Defendant  pleaded  to  this  action  by  setting  up  that 
the   Plaintiff  voluntarily   left  the  premises,  without  being 
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legally  compelled  or  required  to  do  so  by  any  person  having 
authority  to  expel  him. 

The  judgment  of  the  Court  below  condemned  the  Defend- 
ant to  pay  £lâ  damages  and  costs. 

The  Court  now  reversed  this  judgment.  Dat,  Justice, 
observing  :  The  equity  of  the  case  is  with  the  Plaintiff, 
but  when  we  look  to  the  law,  we  are  compelled  to  say,  that 
the  Court  below  was  in  error.  The  effect  of  the  sale  was 
not  to  annul  the  lease,  but  merely  to  put  the  new  proprietor 
in  a  position  to  do  so  if  he  thought  fit.  The  Plaintiff's  lease 
was  good  against  all  the  world  except  the  new  proprietor,  who 
might  have  compelled^him  to  vacate,  but  only  at  the  end  of 
the  term,  by  giving  the  usual  notice,  in  the  same  way  as  any 
other  proprietor.  But  in  this  case  the  new  purchasers  took 
no  steps  to  break  the  lease.  The  vendor,  who  had  no  right 
to  interfere,  went  and  told  the  Plaintiff  to  leave,  and  there- 
upon he  got  alarmed,  and  went  away.  This  gives  him  no 
ground  of  action  against  the  Defendant.  He  ought  to  have 
known  his  own  rights,  and  not  been  mislead  by  the  Defend- 
ant. If  we  could  have  maintained  the  judgment,  we  should 
have  been  inclined  to  do  so,  but  it  is  impossible. 

Judgment  of  the  Court  below  reversed. 

MuiR,  for  Appellant. 
BsvDXB,  f<tr  Respondent, 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Vanfklson,  Justices. 

No.  2367  (  Boston Plaintiff. 

of        <                                       vs. 
1851.     (  Classok Defendant. 


Held,  that  under  the  Imperial  Act  of 
the  9th  Geo.  IV,  Chap.  77,  (in  force  in 
this  Province)  no  general  mortgaçe  can 
be  created  against  lands  situate  in  the 
Townships,  and  held  in  free  and  com- 
mon soccage. 


Jugé,  que  sous  le  Statut  Impérial  de 
la  9e  Geo.  IV,  Ch.  77,  (en  force  en 
cette  Province)  aucune  hjrpothèt^ue 
générale  ne  peut  être  créée  et  assise 
sur  les  terres  situées  dans  les  Town- 
ships, et  tenues  en  franc  et  commun 
soccage. 


Judgment  rendered  the  20th  October,  1851. 


This  was  an  hypothecary  action,  against  a  tiers-détenteur^ 
founded  on  a  general  mortgage. 

The  declaration  set  out  that  one  Josiah  Classon,  of  God- 
manchester,  in  the  district  of  Montreal,  farmer,  being  indebted 
to  the  Plaintiff  in  the  sum  of  £120,  by  Notarial  Obligation, 
under  date  of  the  14th  March,  1832,  ^'  electa  et  hypothéqua  tous 
ses  biens  présents  et  futurs  "  for  the  payment  of  the  said  sum  : 
that  the  said  obligation  was  afterwards  duly  enregistered  in 
the  County  of  Beauhamois,  where  the  said  property  was 
situate  :  that  at  the  time  the  said  Josiah  Classon  was 
proprietor  and  possessor  (détenteur)  of  a  certain  lot  of  land 
situate  in  the  Township  of  Godmanchester,  which  it  des- 
cribed, and  which  was  the  land  sought  to  be  affected  by  this 
action,  and  which  it  alleged  became  mortgaged  under  the 
operation  of  the  obligation  :  that  subsequently  on  the  25th 
April,  1849,  the  Plaintiff  obtained  a  judgment  against  the 
said  Josiah  Classon,  in  the  Queen's  Bench,  the  effect  of  which 
judgment  and  the  registration  thereof,  was  still  further  to 
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mortgage  the  said  real  estate  :  that  the  Defendant  was  now 
possesseur  and  détenteur  of  part  of  the  said  lot  of  land  firstly 
described,  so  mortgaged  in  favor  of  the  PlaintiiT,  and  prayed 
as  is  usual  in  hypothecary  actions. 

The  Defendant  pleaded,  that  by  a  deed  of  sale  made  before 
witnesses  on  the  29th  July,  1845,  Josiah  Classon,  referred 
to  in  the  PlaintifTs  declaration,  sold  and  conveyed  the  lot  of 
land  in  question  to  Andrew  D.  Classon,  who  afterwards,  on  the 
10th  February,  1848,  sold  and  conveyed  it  to  the  Defendant  : 
that  both  these  deeds  were  duly  enregistered  in  the  registry 
office,  in  the  County  of  Beauhamois,  the  first  on  the  S  1st 
July,  184Ô,  and  the  last  on  the  3rd  March,  1849  :  and  further, 
the  Defendant  alleged  that,  "  the  said  lot  of  land  declared 
"  by  the  said  Plaintiff  to  be  hypothecated  to  him  in  the  above 
**  cause,  and  of  which  the  said  George  F.  Classon  is  proprie- 
"  tor,  is  situate  in  the  said  Township  of  Godmanchester, 
"  and  the  same  is  held  and  holden  in  free  and  common 
*'  soccage,  and  the  same  has  never  been  hypothecated,  and  is 
'^  not  now  hypothecated,  mortgaged,  holden,  or  bound  for  the 
"  debts  of  the  said  Josiah  Classon,  as  alleged  in  the  Plaintiff's 
"  declaration." 

Admissions  were  given  as  to  the  possession  and  proprietor- 
ship of  the  Defendant,  under  a  good  and  sufficient  title,  of  the 
immoveable*  property  in  question,  held  in  free  and  common 
soccage. 

Day  (J.)  This  is  an  hypothecary  action,  founded  on  a 
general  mortgage,  against  a  tiers-détenteur.  The  land  which 
is  situate  in  Godmanchester,  and  is  held  in  free  and  com- 
mon soccage,  has  passed  through  the  hands  of  two  parties 
since  the  date  of  the  mortgage.  Subsequently  to  the  passing 
of  that  Obligation,  a  judgment  was  obtained  against  the 
original  debtor,  the  land  having  previously  thereto  passed  out 
of  his  hands  by  a  sale.     It  is  clear  that  there  was  no  hypo- 
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thecation  under  that  judgment,  and  if  there  is  any  hypotheca- 
tion it  must  be  under  the  original  obligation.  The  Defendant 
pleads  that  the  land  is  situate  in  the  Townships,  and  that 
no  general  mortgage  can  be  created  upon  lands  held  there  in 
free  and  common  soccage.  The  question  therefore  turns 
upon  the  Statute  of  1829,  whether  that  Statute  is  law,  it  not 
having  received  the  Royal  Assent  within  the  time  when,  as 
it  is  alleged,  that  Assent  could  be  validly  given.  This 
question  has  been  often  raised,  and  (whatever  opinions  may 
have  existed  to  the  contrary)  it  has  been  held  by  the  concur- 
rent decisions  of  all  the  Courts,  that  the  Statute  is  law.  I 
do  not  feel  myself  justified  in  going  against  these  decisions. 
This  being  the  case,  it  is  provided  by  the  fourth  section,  that 
no  mortgage  shall  be  created  on  any  lands  held  in  free  and 
conunon  soccage,  unless  the  lands  so  mortgaged  are  specially 
set  forth  and  described.  In  this  case  the  mortgage  is  not  a 
special  but  a  general  one,  and  the  action  therefore  must  be 
dismissed. 

VakfeIiSon  (J.)  dissenting  :  I  have  given  my  opinion  in 
the  case  of  Stuart  vs.  Bowz]gsix«  (1)  that  the  ^tatute  of  1829 
never  was  law  in  this  country. 

Smith  (J.)  Whether  the  Statute  of  1829  is  law  or  not,  this 
action  cannot  be  supported.  I  have  always  been  of  opinion 
that  the  English  law  prevails  in  the  Townships,  and  that 
lands  there  cannot  be  afiected  by  general  mortgages.  This 
opinion  I  gave  in  Stuart  vs.  Bowman  ;  but  even  if  I  were  of 
opinion  that  the  Statute  of  1829  was  not  in  force,  still  the 
judgment  in  this  case  could  not  be  otherwise  than  as  it  is. 

The  following  is  the  judgmefit  : — "  The  Court  &c.,  consi- 
dering that  by  reason  of  the  Acte  of  obligation  in  the  decla- 
ration of  the  Plaintiff  set  forth,  and  by  law,  no  hypothecation 
or  mortgage  was  created  or  subsists  against  the  land  and 

(1)  Judgment  rendered  26th  March,  1851.    Now  in  AppeaL 
29* 
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premises  in  the  said  declaration  described,  inasmuch  as  the 
said  land  is  situate  in  one  of  the  Townships  of  the  Province, 
and  is  held  by  the  tenure  of  free  and  common  soccage,  and  is 
not  specially  set  forth  and  described,  in  the  said  acte  of 
obligation,  as  being  hypothecated  and  mortgaged  for  the 
payment  of  the  sum  of  money  specified  in  the  said  obliga- 
tion, maintaining  the  exception  by  the  defendant  in  this 
cause  pleaded,  doth  dismiss  the  action  of  the  Plaintiff,  with 
costs." 

OuiMET,  for  Plaintiff. 

Stuart,  H.  for  Defendant, 


SUPERIOR  COURT.— MONTREAL, 

Before  Smith,  Vanfelson  and  Mondelet,  Justices. 

No.  2580  C  Warner Plaintiff, 

of        <                                         vs. 
1851.     (Mernagh Defendant. 


Held,  that  in  an  action  brought  by 
the  CtMsionnairt  of  the  Assignees  of  a 
Bankrupt  Estate,  who  has  purchased 
the  outstanding  debts  of  the  estate,  it 
is  necessaiT  to  allege  in  the  declaration 
that  the  safe  was  made  by  the  order  of 
the  Judge,  and  that  the  formalities  re- 
quired by  the  67th  section  of  the  Bank- 
rupt Act  have  been  complied  with. 


Jugé,  que  dans  une  action  par  le 
Cessionnaire  des  Syndics  d'une  Faillite, 
des  créances  de  la  Faillite,  il  est  né- 
cessaire d'alléguer  dans  la  déclaration 
que  la  vente  a  eu  lieu  par  ordre  da 
Juge,  et  que  les  formalités  requises  par 
la  67e  section  de  l'acte  des  Banque- 
routes ont  été  observées. 


Judgment  rendered  13th  October,  1851. 


The  declaration  alleged  the  making  of  a  promissoiy  note 
by  the  Defendant  in  favor  of  one  Murphy,  on  the  24th  May, 
1847,  payable  three  years  after  date,  for  £85  18s.  7d.  :  that 
before  the  note  had  matured.  Murphy  became  a  bankrapl. 
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ïand  Canfield  Dorwin  was  appointed  assignee  to  his  estate  ; 
and  that  on  the  6th  September,  1850,  "  the  note  was  still 
'^  remaining  unpaid,  the  said  Canfield  Dorwin,  in  his  said 
**  capacity,  did  sell,  dispose  of,  and  assign  over  to  the  Plain- 
*'  tiff,  by  a  notarial  act  passed  before,  &c.,  and  bearing  date, 
^^  &c.,  and  for  the  consideration  therein  named,  all  and  every 
"  the  outstanding  debts,  sums  of  money,  promissory  notes 
**  and  other  assets  belonging  to  and  due  to  the  said  bankrupt 
^*  estate  of  the  said  Murphy,  a  list  or  schedule  whereof  is 
"  annexed  to  the  said  notarial  act,  of  which  act,  and  the  said 
^'  schedule  thereto  attached,  an  authentic  copy  is  herewith 
^'  filed,  to  form  part  of  these  presents  ;  and  the  said  promis- 
"  sory  note  being  one  of  the  said  assets  and  included  in  and 
"*'  forming  part  of  the  said  list  or  schedule,  was  thereby  then 
**  and  there  transferred  to  the  said  Plaintiff,  who  thereby  be- 
*'  came  and  now  is  the  true  and  lawful  owner  of  the  said 
*'  promissory  note." 

The  Defendant  demurred  to  the  declaration,  and  filed 
other  pleas  to  which  it  is  unnecessary  to  allude. 

The  ground  of  demurrer  was  as  follows  : 

"  Because  bylaw  a  transferor  assignment  of  the  outstand- 
■"  ing  debts  and  effects  of  the  said  Murphy,  could  only  be 
**'  made  at  and  after  the  time  appointed  for  the  meeting  for  the 
"  declaration  of  a  second  dividend,  and  under  the  direction 
'**  of  the  Judge  or  Commissioner  of  Bankrupt,  in  case 
"  he  should  be  of  opinion  that  unnecessary  delay  would  be 
"  occasioned  in  collecting  such  debts  or  effects  ;  and  because 
**  the  said  Plaintiff  has  not  in  and  by  his  said  declaration  set 
^'  forth  or  alleged,  that  such  meeting  was  ever  held  or  called, 
*'  or  that  the  said  transfer  was  made  under  the  direction  of 
"*'  such  Judge  or  Commissioner,  or  in  the  manner  directed  and 
**  required  by  law  ;  and  because  it  does  not  appear  that  Dor- 
**  win  had  the  right  or  was  authorized  to  make  this  transfer/* 
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Issue  was  joined  on  the  demurrer  and  the  parties  heaid. 

Smith,  J.  dissenting  :  I  am  of  opinion  that  this  question 
should  have  been  raised  by  a  special  plea,  and  not  by  de- 
murrer :  besides,  the  Defendant  has  no  interest  I  would 
dismiss  the  demunrer. 

Vanfklsoj*,  J.  giving  the  judgment  of  the  Court  :  We  hold 
that  the  want  of  proper  transfer  has  been  properly  raised  by 
the  défense  au  fonds  en  droite  which  raises  an  issue  as  to  the 
sufficiency  of  the  allegations  of  the  declaration.  Upon  that 
issue  I  have  read  the  deed  filed,  it  being  declared  upon  and 
specially  referred  to  in  the  PlaintifPs  declaration,  as  forming 
part  of  it,  and  I  do  not  find  it  mentioned  there,  that  the  ne- 
cessary formalities  have  been  complied  with.  The  Plaintiff 
ought  to  have  alleged  it,  and  as  he  has  not  done  so,  the  action 
must  be  dismissed  with  costs. 

MoNDELET,  J.  :  I  concur  in  the  judgment,  but  I  differ  aa 
to  the  necessity  of  looking  at  exhibits  on  a  défense  au  fonds 
en  droit,  t  look  only  to  the  allegations  of  the  declaration. 
The  Plaintiff  was  bound  to  have  set  forth  that  the  formalities 
required  by  the  67th  section  of  the  Bankrupt  Act,  ïth  Vict 
c.  10  had  been  complied  with. 

Action  dismissed.  (1) 

Drummond  and  Loranoer  for  Plaintiff. 

A.  and  G.  Robertson  for  Defendant. 

(1)  A  like  judgment  was  rendered  in  Murray  vs.  McCreadji  Now  594  <^ 
1851  y  which  WAA  an  action  brought  b^r  the  Cessionnaire  of  the  assignees  ofD.  P* 
Janes  &  Co.  The  Plaintiif  had  set  up  in  his  declaration  the  Bankruptcy  of  Janes, 
appointment  of  assi^ees,  transier,  &c.,  but  had  not  alleged  that  the  transfer  was 
made  by  the  authority  of  the  Judge.  The  I>efendant  pleaded  specially  that 
there  was  no  authority% 

Smith  J.  :  In  giving  the  judgment  of  the  Court,  referred  to  in  the  above  case, 
said  :  ''  I  was  opposai  to  the  judgment  in  Warner  vs.  Memaçh  on  tbe  grouna 
that  the  Defendant  should  have  pleaded  the  fact,  and  not  bave  raised  the  question 
by  demurrer.  In  the  present  case  that  has  been  done,  It  is  clear  that  an  obser^ 
vance  of  the  formalities  of  the  67th  section  of  the  Bankrupt  Law  is  requisite  ts 

give  validity  to  the  transfer,  and  the  action  must  therefore  oe  dismisetd,  reserving 
le  Plaintiff's  rights." 

Abbott  and  Molson  for  Plaintiff. 

Carter  and  Mondelet,  for  Defendant.  ^ 
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SUPERIOR  COURT—MONTREAL. 

Before  Day,  Smith  and  Mondelet,  Justices. 

No.  2420  f  Price Plaintiff, 

vs, 

vof       ^  Nelson.« ••«••• • .Defendant^ 

and 
1851.     (  McKat... Intervening  Party. 


Heidi  that  a  apectal  mortgage  it  no 
bar  to  the  exception  of  dUcumon^  and 
that  the  tUr^MUntemr  of  land,  who 
has  been  saed  by  the  original  vendor, 
xnar  ralidly  plead  that  exception. 

Alflo,  that  the  Htn-détenteur  hag  no 
right  to  dlaim  to  hold  the  property  until 
his  improvements  and  ameliorations 
have  been  paid. 


Jag$i  que  l'hypothèque  spéciale  n'est 
pas  une  iin  de  non-recevoir  contre  l'ex- 
ception de  discussion,  et  que  le  tiera« 
détenteur  poursuivi  par  le  Vendeur  ori- 

f  inaire,  peut  lai  opposer  cette  exception 
e  discussion. 

Aussi,  que  le  tiers-détenteur  ne  peut 
réclamer  le  droit  de  retention  jusqu'au 
paiement  de  ses  impenses  et  améhora- 
tions. 


Judgment  20th  October,  18SL 


This  was  an  hypothecary  action,  under  a  special  mortgage, 
created  by  McKay,  the  Intervening  party,  in  favor  of  the 
Plaintiff.  Since  the  hypothecation,  the  property  had  passed 
into  the  hands  of  the  Defendant,  who  was  sued  as  tiers-dé- 
tenteur. 

The  Defendant,  by  his  exception  of  discussion,  set  up  that 
McKay,  the  principal  debtor,  was  possessed  of  other  real 
property,  which  he  pointed  out,  and  which,  he  alleged,  the 
Plaintiff  was  bound  to  discuss,  before  she  could  proceed 
hypothecarily  against  him  ;  and  tendered  à  deniers  déœu- 
vertSy  the  costs  of  the  discussion. 

By  another  exception,  the  Defendant  claimed  that  in  case 
he  should  be  condemned  to  délaisser  the  property,  it  should 
be  only  oa  receiving  back  from  the  Plaintiff  the  amount 
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which  he  had  expended  in  impenses  et  améliorations  ni* 
cessaires  et  utiles. 

To  these  two  pleas  the  Plaintiff  demurred. 

Day  J.  The  Court  is  of  opinion  that  the  exception  of  dis- 
cussion is  well  founded.  As  a  first  impression,  it  seemed 
that  when  there  was  a  special  hypothecation,  the  exception 
of  discussion  could  not  be  pleaded,  but  on  reflection  we  are 
satisfied  that  it  can.  (1)  There  is  another  exception,  setting 
up  a  claim  for  ameliorations.  This,  we  think,  is  totally  un- 
tenable. .There  is  no  right  of  retention  on  the  part  of  a 
tiers-détenteur.  His  only  right  is  by  opposition,  to  claim  the 
value  of  his  ameliorations  after  the  property  has  been  sold, 
and  this  right  is  reserved  by  the  judgment. 

MoNDELET  J.  My  first  impression  was  that  a  special  hy- 
pothecation was  a  bar  to  the  exception  of  discussion,  but  a 
further  examination  has  satisfied  me  to  the  contrary. 

Smith  J.  The  general  rule  is  that  the  giving  of  a  special 
security  does  not  alter  the  common  law  rights  of  the  parties. 

The  following  is  the  judgment  : 

The  Court  having  heard  the  parties  on  the  demurrers  of 
tlie  Plaintiff  to  the  exception  dilatoire  of  the  Defendant,  and 
the  third  plea,  or  second  peremptory  exception  of  the  De- 
fendant, examined  the  proceedings,  &c.  :  Considering  that 
the  exception  de  dtscusstony  by  the  Defendant  in  the  said 
cause  pleaded,  is  well  founded  in  law,  doth  dismiss  the 
special  answer  in  the  nature  of  a  demurrer  to  the  said  ex- 
ception, with  costs  ;  and  considering  that  the  Defendant  is 
not  by  law  entitled  to  retain  possession  of  the  land  and  pre- 
mises in  the  Plaintiffs  declaration  and  in  the  said  exception 
described,  until  the  value  of  his  said  ameliorations  be  paid, 

(1)  Nouveau  Den.  vbo.  Discussion  de  Biens,  Sec.  6,  No.  8,  p.  532  :— 
Rep.  de  ëm.  vbo.  Discussion,  p.  713  :— Trop.  Hyp.  No.  808,  pp.  444-^. 
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or  other  the  conclusions  by  him  in  the  said  peremptory  excep- 
tion taken,  doth  dismiss  the  said  peremptory  exception  with 
costs,  reserving  to  the  Defendant  his  right  to  claim  the  value 
of  his  ameliorations,  in  the  said  last  mentioned  exception 
mentioned,  in  due  course  of  law. 

Rose  and  Monk  for  Plaintiff. 

Cartier  and  Cartier  for  Defendant. 


COURT  OF  QUEEN'S  BENCH.— QUEBEC. 

Before  Sir  James    Stuart,    Baronet,  Chief  Justice,  and 
Rolland  and  Panet,  Justices. 

RussEL€^a/,  {reprenant  Pinstance  for  Lowndes^) 

Defendants,  Appellants. 
and 
Letet, Plaintiff  J  Respondent. 


Held,  that  in  the  case  of  non-execu- 
tion of  a  contract  of  sale  of  a  specific 
and  determined  article,  destroyed  by  vit 
major  y  without  anv  fault  of  the  vendor, 
and  which  cannot  oe  replaced,  an  action 
can  be  maintained  for  me  restitution  of 
monies  paid  in  advance  of  such  con- 
tract, but  cannot  be  maintained  for 
damages  by  reason  of  the  non-execution 
of  the  same  :  judgment  of  the  Superior 
Court,  accordingly,  confirmed  as  to  the 
Institution,  and  reversed  as  to  the  da- 
mages awarded.  (1^ 


Jugé,  que  dans  le  cas  de  la  non-exé- 
cution d^in  contrat  de  vente  d'un  objet 
spécifique  et  déterminé,  détruit  par 
force  majeure,  sans  la  faute  du  vendeur, 
et  qui  ne  peut  être  remplacé,  une  action 
peut  être  maintenue  pour  la  restitution 
des  deniers  payés  en  avance  sur  le  con- 
trat, mais  ne  peut  être  maintenue  pour 
dommages  résultant  de  la  non-exécu- 
tion du  contrat  :  jugement  de  la  Cour 
Supérieure,  en  conséquence  confirmé 
quant  â  la  restitution,  et  infirmé  quant 
aux  dommages  accordés. 


Judgment  rendered  the  29th  July,  1862. 

This  Action  had  been  brought  in  the  Superior  Court  upon 
a  contract  of  sale  of  a  quantity  of  timber,  by  the  buyer  against 
the  seller,  in  damages  for  non  fulfilment  of  the  said  contract. 


(1)  This  case,  as  determined  in  the  Superior  Court,  is  reported  at  length. 
Ante  p.  257. 
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and  for  the  recovery  back  of  certain  sums  of  money  paid  in 
advance  by  the  Plaintiff  to  the  Defendant. 

For  the  particulars  of  this  demand,  the  pleadings  thereto, 
and  the  evidence  adduced  in  the  cause,  we  refer  to  a  fomier 
report  of  the  case,  ante  p.  257.  The  Court  below  (Bowew, 
C.  J.  and  MsREDiTH,  J.)  had  held  that  there  had  been  no 
delivery  of  the  timber  sold,  and  consequently  that  there  was 
a  breach  of  the  contract,  and  thereupon  had  condemned  the 
Defendant  to  pay  back  to  the  PlaintiiT  the  amount  of  his 
advances,  to  wit  :  £488  10s.  lOd.  and  £298  19s.  2d.,  by 
way  of  damages  for  the  non  fulfilment  of  the  contract, 
amounting  altogether  to  £787  10s.  The  amount  of  the 
damages  had  been  established  by  the  value  of  the  timber, 
when  the  deliveiy  thereof  had  been  demanded.  This  judg- 
ment had  been  appealed  from  by  the  Defendant. 

After  an  elaborate  argument,  the  Court  of  Appeals  held, 
with  the  Superior  Court,  that  there  was  no  delivery  of  the 
timber,  and  condeixmed  the  Defendant  to  pay  back  to  the 
Plaintiff  the  advances  he  had  received,  but  reversed  the 
judgment  for  the  reasons  hereinafter  stated,  in  so  far  as  it 
awarded  damages  for  the  non  fulfilment  of  the  contract. 

Sir  James  Stuart,  Baronet,  Chief  Justice  : — ^The  action 
was  brought  for  the  non-execution  of  a  written  agreement 
by  which,  on  the  12th  of  December,  1844,  the  Plaintiff  bar- 
gained with  the  Defendant  to  buy  of  him  14,000  feet  of  mer- 
chantable birch  timber,  to  average  sixteen  inches,  at  the  rate 
of  eight  pence  per  foot,  in  full  of  all  chains,  excepting  six 
pence  for  each  log,  shipping  charges,  the  said  timber  to  be 
collected  from  the  country  north  of  Quebec,  and  piled  on  the 
Wharves  of  the  Defendant  in  St.  Paul  Street,  during  the  winter 
of  that  year,  and  to  be  delivered  as  required  by  the  said 
Plaintiff  during  the  then  ensuing  season  of  navigation,  and 
payment  of  the  purchase  money  agreed  upon,  to  be  made 
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from  time  to  time  daring  the  said  winter,  as  the  timber 
was  piled  ready  for  deliveiy.  The  action  contains 
two  distinct  heads  of  demand,  the  first  is  for  a  restitution  of 
the  monies  paid  in  advance  on  account  of  the  contract,  and 
the  second  is  a  claim  for  damages  for  the  non-execution  of 
the  contract  by  Lowndes»  To  this  action,  the  Defendant 
has  pleaded  the  general  issne,  and  also  an  exception  by 
which  he  alleges  that  the  timber  in  question  had  been  duly 
delivered  to  the  Plaintiff,  and  that  after  such  delivery  it  had 
been  destroyed  by  fire  and  lost  to  the  said  Plaintiff. 

An  important  distinction  must  be  made  between  the  res- 
titution of  the  monies  paid  in  advance,  and  the  claim  for 
damages. 

On  the  first  point,  we  are  of  opinion  that  there  was  no  legal 
delivery  of  the  timber,  so  as  to  fasten  the  loss  upon  the 
Plaintiff,  and  that  consequently  there  was  no  completion  of 
the  contract.  This  is  a  question  of  evidence.  The  sale  was 
of  a  quantity  of  timber,  to  be  of  a  particular  quality,  aver- 
aging a  certain  size,  to  be  measured  in  order  to  ascertain 
if  it  averaged  the  given  siae  ;  this  timber  was  to  be  collected 
during  the  winter  from  a  particular  portion  of  the  country. 
The  testimony  of  Herring  is  conclusive,  that  the  timber  was 
not  measured  nor  received  ;  that  of  Jellard  is  in  some  respects 
different,  but  may  be  reconciled  with  that  of  Herring, 
inasmuch  as  Jellard  was  absent  during  the  winter,  and  did 
not  receive  the  whole  timber.  One  Patton  had  received 
some,  but  has  not  been  examined  as  a  witness,  Jellard  could 
not  swear  that  the  pile  alluded  to  in  his  evidence  contained 
the  timber  sold  to  the  Plaintiff,  and  could  not  state  what 
this  timber  averaged. 

As  to  the  second  point,  the  claim  of  damages,  the  sale 
was  not  a  sale  of  birch  timber  generally,  but  of  a  specific 
detennined  quality  of  timber,  to  be  collected  north  of  Que- 
bec, to  be  piled  cm  a  wharf  during  the  winter,  measured 
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and  delivered  according  to  contract  ;  and  it  having  been 
destroyed  by  fire  it  could  not  be  replaced  by  any  other  des- 
cription of  timber.  Now  this  timber  was  destroyed  by  vis 
major ^  without  any  fault  or  neglect  on  behalf  of  the  Defen- 
dant Lowndes,  who  was  thereby  prevented  from  fulfilling 
his  contract,  and  in  such  a  case  no  liability  attaches  by  law 
upon  the  party  for  damages  by  reason  of  the  non-execution 
of  the  contract. 

In  consequence  of  this  distinction,  we  confirm  the  judg- 
ment of  the  Court  below  for  the  restitution  of  the  monies 
paid  in  advance,  and  reverse  it  in  relation  to  the  damages 
awarded  by  the  «aid  Court. 

Rolland,  Justice  : — ^We  all  agree  that  there  has  bepn  no 
delivery  of  the  timber,  but  as  to  the  damages,  there  is  more 
difficulty.  To  be  exempted  from  damages,  for  non-execution 
of  a  contract,  there  must  have  been  an  absolute  impossibility; 
now  this  impossibility  is  hardly  alleged  in  the  exception, 
which  had  principally  in  view  the  delivery  of  the  timber. 
However,  the  Plaintiff  has  not  claimed  any  special  damages, 
but  merely  general  damages  by  the  loss  of  the  profits  ;  and 
finding  in  the  books  that  in  such  case  and  in  that  of  impos- 
sibility of  the  execution  of  a  contract,  the  matter  is  left  to 
the  discretion  of  the  Judge,  and  the  rules  of  equity  ought  to 
be  extended  ;  I  concur  with  pleasure  in  this  judgment 

Sir  James  Stuart  : — ^We  have  considered  the  exception 
as  sufficient  to  base  the  judgment  we  render.  The  judg- 
ment is  as  follows  :  (1). 

The  Court  of  Queen's  Bench,  &c.,  considering  that  the 
sale  of  (tie  birch  timber  in  question  in  this  cause,  by  the  late 
James  John  Lowndes  to  the  Respondent,  never  received  its 
completion  ;  and  that  the  said  James  John  Lowndes,  at  the 
time  of  the  destruction  of  the  said  timber  by  fire,  continued 
to  be,  and  was  owner  thereof  ;  considering  also  that  it  is 

<1)  For  judgment  of  the  Court  below,  see  ante  p.  271. 
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established  by  the  evidence  in  this  cause,  that  the  said 
James  John  Lowndes  during  the  winter  which  followed  the 
making  of  the  agreement  declared  upon,  had  collected  a 
larger  quantity  of  birch  timber  of  the  kind,  quality  and  des- 
cription mentioned  in  the  said  agreement  then  necessary  for 
the  fulfilment  of  the  said  agreement,  and  had  piled  the  same 
during  the  winter  on  his  wharves,  as  required  by  the  said 
agreement,  of  which  quantity  the  timber  in  question  in  this 
cause  made  part  ;  and  considering  also  that  all  the  said 
timber  collected  and  piled  as  aforesaid,  was  destroyed  by  a 
vis  major^  which  prevented  the  said  James  John  Lowndes 
from  delivering  the  timber  in  question  in  this  cause,  in  pur- 
suance and  in  execution  of  the  said  agreement,  without  any 
laches^  neglect  or  default  on  his  part  ;  and  considering  also, 
that  by  reason  of  the  destruction  of  all  the  said  timber  col- 
lected and  piled  as  aforesaid,  by  a  vis  major  as  aforesaid, 
it  became  and  was  impossible  for  the  said  James  John 
Lowndes  to  deliver  the  timber  in  question  in  this  cause,  and 
that  the  obligation  of  the  said  James  John  Lowndes  to 
deliver  the  same  in  execution  of  the  said  agreement  became 
and  was  thereby  extinguished  ;  and  considering,  therefore, 
that  for  the  causes  mentioned  in  the  said  declaration,  the 
Respondent  was  and  is  entitled  to  the  restitution  of  the  price 
by  him  paid  to  the  said  James  John  Lowndes,  for  the  said 
last  mentioned  timber,  and  nothing  more. 

It  is,  by  the  said  Court,  now  here,  adjudged,  that  the  judg- 
ment appealed  firom,  namely  :  the  judgment  in  this  cause 
rendered  by  the  Court  below,  on  the  first  day  of  July,  one 
thousand  eight  hundred  and  fifty-one,  be  and  the  same  is 
hereby  reversed,  annulled  and  made  void  ;  and  the  Court, 
now  here,  proceeding  to  render  such  judgment  in  the  pre- 
mises as  by  the  Court  below  ought  to  have  been  rendered, 
it  is,  by  the  said  Court,  now  here,  further  adjudged  that  the 
said  Respondent,  for  the  causes  set  forth  in  his  said  decla* 
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Dans  le  cas  actuel,  TAppelant  a  allégué  sa  créance,  son 
jugement  contre  le  curateur,  la  saisie-arrêt,  la  comptabilité  per- 
sonnelle du  Défendeur  comme  ayant  eu,  comme  curateur,  Padmi- 
nisf  ration  des  biens  d'une  succession  vacante,  et  cela  doit  suffir. 

L'on  trouve  dans  Pjgeau,  une  forme  d'action  absolument 
semblable  à  celle-ci.  (1) 

L'on  prétend  que  la  succession  vacante  devrait  aussi  être 
représentée  dans  cette  cause  :  mais  à  quoi  bon  ?  Elle  n'y  a 
aucun  intérêt,  puisque  la  condamnation  personnelle  d'Oliver 
tendrait  à  l'exonérer.  Quand  à  la  créance  de  l'Appelant,  elle  a 
été  établie  dans  une  précédente  action  contre  le  curateur.  Je 
suis  vraiment  surpris  qu'en  présence  des  dispositions  de  l'Acte 
de  la  Législature,  la  Cour  ait  cru  devoir  soulever  des  difficultés 
de  cette  nature. 

Rolland,  Juge  :  Je  ne  puis  concevoir  comment  cette 
action  en  reddition  de  compte  peut  être  autre  que  personnelle. 
Il  est  seulement  nécessaire  dans  l'action  d'alléguer  que 
le  Défendeur  a  été  élu  curateur,  et  que  comme  tel  il  est 
comptable  aux  créanciers  de  la  succession,  puis  con- 
clure, &c.  Quand  un  Défendeur  est  poursuivi  en  une 
qualité  donnée  et  non  personnellement,  c'est  que  l'action 
est  dirigée  ou  contre  une  succession,  comme  dans  le  cas  du 
curateur,  ou  contre  un  mineur,  comme  dans  le  cas  du  tuteur, 
ou  contre  un  interdit,  &c.  Mais  la  femme  commune  qui 
poursuit  n'a  pas  besoin  de  se  donner  une  qualité  quelconque, 
il  n'est  pas  non  plus  nécessaire  de  lui  en  donner  une  en  la 
poursuivant  comme  telle,  la  communauté  qu'elle  invoque  est 
un  fait,  et  rien  autre  chose.  C'est  seulement  quand  un  tuteur 
ou  un  curateur  poursuivent  dans  l'intérêt  qu'ils  représentent, 
qu'ils  doivent  prendre  qualité,  et  cela  se  conçoit. 

Les  actions  sont  de  bonne  foi,  et  qui  dira  qu'ici  il  résulte 
aucun  désavantage  au  Défendeur  pour  sa  défense  de  n'être 

(1)  2  Pigeau,  pp.  499-500. 
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pas  assigné  comme  curateur.  Sera-t-il  dit  que  lui,  n'ayant 
pas  plaidé  à  Paction,  la  Cour  suppléera  ce  qu'on  appellerait 
une  fin  de  non-recevoir,  à  laquelle  il  a  renoncé  en  ne  ia 
plaidant  pas,  et  cela  sans  intérêt  quelconque  pour  la  justice  ? 
Mais  l'on  dit  c'est  un  officier  public.  Il  est  nommé  par  le 
juge  à  la  réquisition  des  créanciers^  pour  gérer  les  biens 
affectés  à  leurs  créances  ;  il  est  leur  mandataire,  il  leur  est 
comptable  aussi  bien  qu'à  ceux  des  héritiers  qui  pourront 
paraître  plus  tard,  voila  tout.  (1) 

La  nomination  d'un  curateur  dans  le  cas  de  renonciation, 
ou  d'abstention,  ou  même  d'absence  de  l'héritier,  ne  crée 
autre  chose  qu'un  administrateur  de  biens  vacants. 

L'on  accorde  contre  le  curateur,  comme  comptable,  la 
contrainte  par  corps  à  défaut  de  rendre  compte  ou  au  cas  de 
malversation.  Tbus  les  comptables  y  sont  sujets.  Ils  sont 
personnellement  comptables,  et,  comme  tels,  contraignables. 
Dans  le  cas  où  un  seul  des  héritiers  est  en  possession,  l'on 
ne  nomme  pas  un  curateur,  et  pourquoi  ?  parceque  les  biens 
ne  sont  pas  vacants.  De  dire,  par  conséquent,  que  le  cura- 
teur représente  la  succession,  cela  ne  me  parait  pas  exact. 
Il  est  bien  vrai  que  les  actions  contre  la  succession  doivent 
être  dirigées  contre  lui,  car  il  faut  les  diriger  contre  quelqu'un, 
et  il  a  qualité  pour  défendre,  mais  si  l'action  n'est  pas  contre 
la  succession  elle  est  nécessairement  personnelle  contre  lui, 
et  c'est  lui  qui  devra  être  condamné. 

L'idée  émise  de  faire  représenter  la  succession  ou  d'avoir 
une  subrogation  de  la  succession,  c'est-à-dire  d'héritiers  qui 
sont  inconnus,  me  parait  au  moins  nouvelle,  je  ne  puis  la 
saisir. 

Ce  que  je  vois  de  fâcheux  dans  cette  afiaiie,  c'est  qu'un 
Demandeur  qui  a  un  droit  d'action,  qui  ne  conclut  qu'à  ce 

(1)  Nouveau  Denlzart  vbo.  Curateurs  A  Biens  Vacants  : — Uni,  ybo.  Biens 
VacanU  :— 2  Pigeau,  pp.  479,  500, 510. 

so 
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qu'il  a  droit  d'obtenir  d'après  Jes  lois  de  son  pays,  soit  mis 
hors  de  cour  par  une  pore  subtilité,  qui  semblerait  étie, 
*^  que  le  créancier  qui  demande  un  compte  ne  poursuit  pas 
le  Défendeur  en  qualité  de  curateur,"  comme  si  cela  était 
nécessaire,  ou  en  aucune  manière  utile  ;  comme  si  dans  le 
silence  du  Défendeoi^  qui  ne  dit  mot,  la  Cour  craignait  de 
faire  un  faux  pas  en  condamnant  le  Défendeur  à  rendre 
compte  de  sa  gestion  comme  curateur.  Le  Défendeur 
n'ayant  pas  défendu  à  l'action,  la  Cour  a  suppléé,  ce  semble, 
une  fin  de  non-recevoûr  qu'il  n'invoquait  pas,  et  à  laquelle 
il  renonçait  s'il  avait  droit  de  l'invoquer — ^un  pur  défaut  de 
forme— et,  sans  doute,  elle  a  cru  essentiel  que  le  Demandeur 
recommançat  son  action  en  donnant  au  Défendeur  une 
qualité  dans  laquelle  il  devait  plaider  et  se  défendre  coatre 
les  conclusions  prises  contre  lui.  Pour  rejeter  cette  de- 
mande, évidemment  bien  fondée,  il  a  fallu  la  considérer 
comme  mal  à  propos  intentée  contre  le  Défendeur  person* 
nellement,  et  c'est  là  que  cette  Cour  trouve  qu'a  été  l'eneor. 

La  qualité  de  curateur  et  sa  gestion  comme  tel  sont  la 
b&se  de  l'action  ;  mais  conune  l'action  n'est  pas  dirigée  contre 
la  succession,  contre  laquelle  le  Denandeur  a  déjà  obtenu 
une  condamnation,  mais  contre  cet  administrateur  des  biens 
vacants  qui  est  tenu  d'en  rendre  compte,  le  Demandeur  le 
poursuit  en  reddition  de  compte.  Que  peut-il  y  avoir  de  plus 
raisonnable.  Je  tiens  qu'en  général  dans  aucune  acti<xi,  il 
est  nécessaire  de  donner  ce  qu'on  appelle  une  qualité  au  Dé- 
fendeur, je  veux  dure  pour  l'assigner,  à  moins  que  l'action  ne 
soit  dirigée  contre  un  coips  ou  contre  un  individu  que  le  Dé- 
fendeur représente  ;  car  alors  ce  n'est  pas  lui,  le  Défendeur, 
contro  lequel  l'on  demande  condamnation.  Tels  sont  les 
tuteure  des  mineurs,  les  curateurs  aux  interdits  et  autres. 
Mais  quand  l'action  est  personnelle,  quand  c'est  le  Défendeur 
même  qui  doit  être  condamné,  s'il  y  a  lieu,  qu'est-il  besoin 
de  lui  donner  une  qualité  ?    Tous  les  jours  l'on  voit  une 
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femme  mariée  piendre  ce  qu'on  appelle  la  qualité  de  com- 
mune, ou  poursuivie  eu  cette  qualité.  Ce  n'est  pas  là  une 
qualité,  c'est  son  titre  de  propriété  ou  la  cause  de  sa  compta- 
bilité en  certains  cas.  L'on  peut  dire  la  même  chose  de 
l'héritier,  car  c'est  toujours  en  droit  soi  qu'il  est  Deman- 
deur ou  Défendeur. 

Nos  actions  sont  de  bonne  foi  ;  qu'on  allgèue  dans  le 
libelle  de  la  demande  tout  ce  qui  est  nécessaire  pour  fonder 
la  demande,  voila  tout  ce  qu'on  peut  exiger;  qu'on  examine 
si  la  demande  paratt  soutenue  par  les  allégués,  voila  toute 
la  forme — sans  avoir  recours  à  des  subtilités  qui  n'ont  aucune 
utilité  pour  but  La  loi  d'aujourd'hui  semble  avoir  eu  en 
vue  de  l'empêcher. 

Pour  la  définition  de  l'action  personnelle  {Vide  Merlin)  : 
^'  c'est  celle  par  laquelle  nous  agissons  contre  celui  qui  est 
^^  obligé  envers  nous  par  contrat  ou  quasi  contrat,  délit  ou 
**  quasi  délit."  De  même  un  curateur  peut  être  poursuivi 
personnellement.  Il  peut  aussi  poursuivre  personnellement 
sans  prendre  aucune  qualité,  lorsqu'il  demande  quelque 
chose  qui  doitlui  profiter,  et  alléguer  sa  qualité  ou  sa  gestion 
comme  un  titre  au  soutien  de  sa  demande  ;  tout  cela  se 
conçoit.  Mais  ici  l'action  est  personnelle;  nous  le  dé- 
clarons par  notre  jugement,  et  cela  ne  peut  pas  être  autre- 
ment, car  ce  n'est  pas  la  succession  dont  il  administre  les 
biens  qui  est  poursuivie,  mais  bien  cet  administrateur  même 
pour  rendre  compte  de  sa  gestion. 

Sir  Jamks  Stua&t,  Baronet,  Jage-en-Chef.  Je  diffère  de  la 
majorité  de  la  Cour,  non  pas  sur  des  moyens  de  forme,  mais  sur 
la  substance  même  du  droit  des  parties.  En  effet,  comment  le 
créancier  d'une  succession  vacante  peut-il  procéder  sans  la  pré- 
sence du  curatetir  à  cette  succession,  et  sans  qu'il  soit  entendu. 
L'action  en  reddition  de  compte  est,  sans  aucun  doute,  une  action 
personnelle,  mais  le  curateur  devait  aussi  être  partie  à  cette 
SO* 


46S 

action.  Les  conclusions  de  la  demande  scmt,  non  seulement  qot 
le  Défendeur  soit  condamné  à  rendre  compte,  mais  que  le  Deman* 
deur  soit  payé  des  deniers  de  la  succession  qui  se  trouveront 
entre  les  mains  du  Défendeur.  L'obligation  de  rendre  compte 
est  bien  personnelle,  mais  les  conclusions  de  Paction  vont  bien 
au  delà.  Ce  n'est  que  dans  le  cas  que  le  Défendeur  se  refuserait 
de  rendre  compte  qu'il  pourrait  être  condamné  à  payer  de  bonis 
propriiSy  s'il  rend  compte,  le  jugement  qui  interviendra  sera 
contre  la  succession  :  c'est  pourquoi,  je  suis  d'avis  qu'elle  devait 
être  représentée  en  cette  instance. 

Le  jugement  infirmant  le  jugement  de  la  Cour  Supérieure  est 
comme  suit  : 

La  Cour,  &c.  : — Considérant  que  l'action  contre  un  cura- 
teur à  une  succession  vacante,  en  reddition  de  compte  de 
sa  gestion  et  administration,  ne  peut  être  que  personnelle, 
son  obligation,  comme  comptable,  étant  personnelle,  et  qu'il 
est  tenu  de  rendre  compte  de  sa  gestion  des  biens,  sur  la 
demande  des  créanciers,  ou  d'aucun  d'eux  ;  et,  que  dans  le  cas 
actuel,  la  demande  est  régulièrement  intentée,  sans  qu'il  soit 
nécessaire  que  la  succession  y  soit  autrement  représentée,  non 
plus  que  d'aucune  subrogation  quelconque,  le  Demandeur  agis- 
sant en  sou  propre  droit,  comme  créancier  ;  et  qu'il  y  a  eu  erreur 
dans  le  jugement,  dont  est  Appel,  a  infirmé  et  infirme  le  dit 
jugement,  savoir  :  le  jugement  de  la  Cour  Supérieure  rendu  à 
Québec,  le  vingt-quatre  Décembre  mil  huit  cent  cinquante, 
et  condamne  l'Intimé  aux  dépens  de  l'Appel.  Et  la  Cour, 
rendant  le  jugement  que  la  dite  Cour  aurait  dû  rendre,  condamne 
l'Intimé,  Défendeur  en  Cour  Inférieure,  à  rendre  compte  au 
Demandeur  de  sa  gestion  et  administration  des  biens  de  la  suc- 
cesion  de  feu  Ch.  Gortiey,  en  son  vivant  voilier,  résidant  à 
Québec,  comme  curateur  nommé  à  cette  succession  vacante,  et 
ce  sous  quinze  jours  de  la  signification  du  présent  jugement  ; 
pour  être  procédé  ultérieurement  comme  de  droit,  soit  dans  le  cas 
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4\iD  compte  renda»  ou  à  défaut  par  le  Défendeur  de  rendre  le 
dît  compte,  dépens  réservés.  L'Honorable  Juge-en-Chef  Stuart 
dissenHente. 

Andrews  et  Cabïpbell,  poor  i' Appelant» 

Cairks,  pour  l'Intimé. 


COUR  DU  BANC  DE  LA  REINE.— MONTREAL. 

Présents  Sir  Jamss  Stuart,  Baronet,  Juge  en  Chef,  et 
Rolland,  Panst  et  Atlwin,  Juges. 

De  Chantai,  et  at.^  (Défendeurs  en  Cour  Inférieure^) 

Appelants. 
et 
De  Chantal,  {Demanderesse  en  Cour  Inférieure^ 

Intimée. 


Jngé,  qti^ine  interdietion  et  la  nomi- 
nation d'un  conseil,  obtenus  à  la^equdte 
de  l'interdit  lui-même,  sont  de  nul 
eifet,  quant  à  un  créancier  avec  leqnel 
l'interdit  a  contracté  ;  que  le  contrat  est 
vatabloi  quoique  le  conseil  n'y  fut  pas 
partie,  si  l'interdiction  n'a  nas  été  dé- 
noncée au  créancier,  «t  si  elle  n'a  pas 
été  inscrite  au  tableau  des  interdits. 


5iiceinent  de  la  Coor  Inférieure  con- 

ÛtWém 


Held,  that  an  interdiction  and  the  ap» 
pointmeni  of  a  counsel  thereupon, 
obtained  at  the  instance  of  the  party 
interdicted  are  void,  in  so  far  as  a  ere* 
ditor  with  whom  the  party  interdicted 
has  contracted  is  concerned  ;  that  suck 
contract  is  binding,  although  the  coun- 
sel was  not  a  par^  thereto,  if  the  inter- 
«liction  has  not  been  made  known  to 
the  creditor,  and  if  such  interdiction  has 
not  been  inscribed  upon  the  register 
kept  for  that  purpose. 

J  udgment  of  the  Inferior  Court  eoa* 
firmed. 


Jugement  le  29  Juillet,  1852. 


L^exposê  suivant  de  cette  cause  est  tire    des  factums 
produits  en  icelle. 

L'action  instituée  par  l'Intimée,  Demanderesse  en  Cour 
Inférieure,  avait  pour  objet  de  faire  condamner  le  Défendeur 
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Louis  De  Chantai,  PAppelant,  à  loi  {myer  la  somme  de 
£600  0  0  courant)  avec  intérêt  du  1er  Avril,  1848,  à  elle 
due  en  vertu  d'une  obligation  qu'il  avait  consentie  pour 
valeur  reçue,  devant  Mtreik  Belle  et  confiEère,  Notaires,  le 
SI  Mars,  1848,  à  feu  Joseph  Beauchamp,  son  mari,  dont  eUe 
était  bien  fondée  à  exercer  les  droits. 

Les  Appelants,  c'estHà-<lire  Louis  de  Chantai  et  Boa 
épouse,  répondirent  à  cette  action  au  moyen  de  cinq  plai* 
dbyers,  dont  le  premier  était  intitulé  :  ^  Défense  au  fonds 
en  droit,"  et  dont  ils  se  désistèrent  spontanément.  Dans 
le  deuxième,  ils  plaidèrent  litispendance  quant  aux  intérêts 
d'une  année,  ce  qui  amena  un  retraxit  d'autant.  Dans  le 
troisième,  ils  alléguèrent  que  longtemps  avant  la  passation 
de  l'obligation  ci-<lessus  mentioimée,  l'Appelant,  par  suite  de 
son  grand  âge,  excédant  83  ans,  et  de  ses  infirmités  morales 
et  coiporelles,  était  devenu  incapable  de  gérer  ses  affaires  au 
point  qu'il  devint  nécessaire  de  l'interdire  et  de  lui  &ire  zp- 
pointer  un  conseil,  ce  qui  fut  fait  le  30  Mars,  1848  ; — ^Que  le 
dit  Appelant  était  devenu  par  là  incapable  de  contracter 
aucun  engagement  sans  l'assistance  de  son  conseil,  et  qu'ainsi 
la  dite  obligation,  en  la  supposant  consentie  par  l'Appelant^ 
ce  qu'il  niait,  était  nulle,  l'ayant  été  sans  l'assistance  de  son 
conselL  Dans  le  quatrième,  ils  alléguèrent  de  nouveau  l'ia* 
capacité  de  l'Appelant  de  contracter  aucune  obligaticm  i 
l'époque  du  31  Mars,  1848,  à  raison  de  l'affaiblissement  de 
ses  facultés  intellectuelles  ;  et  l'appointement  d'un  conseil, 
sans  l'assistance  duquel  fut  passée  la  dite  obligation,  qui 
avait  pour  cause  une  obligation  antérieure  datée  du  9 
Octobre,  1834,  dont  le  dit  feu  Joseph  Beauchamp  avait  dcMiné 
quittance  ;  Que,  dès  avant  le  dit  jour,  31  Mars,  1848^  l'Ap- 
pelant avait  payé  tout  ce  qu'il  pouvait  devoir  à  l'Intimée  et 
à  feu  Joseph  Beauchamp,  son  mari,  en  vertu  de  cette  der- 
nière obligation  et  de  eelle  de  I8S4,  dont  le  dit  BesuclNasp 
ava^it,  par  difets  feçns  «otts  HMiag  privé,  lecoua  le  paie* 
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ment  ;  Quje  l'Appelant  n'avait  jamais  été  partie  et  n'avait 
jamais  acquiescé  à  la  dite  qoittance  ;  Que  le  dit  feu  Beau- 
champ  avait  employé  le  dol  et  la  fraude.  Dans  le  cinquième 
plaidoyer,  la  défense  en  fait  fut  invoquée. 

L'Intimée,  dans  ses  réponses  aux  divers  plaidoyers  ci- 
dessus,  maintenait  que  l'interdiction  prétendue  de  l'Appelant 
n'était  q'une  interdiction  volontaire,  dépourvue  des  formali- 
tés légales  qui  pouvaient  la  faire  militer  contre  elle,  qu'elle 
n'avait  été  imaginée  que  pour  frauder  feu  son  mari,  et  elle 
expliquait  comme  suit  les  circonstances  qui  ont  donné  lieu  i 
la  dite  obligation  du  31  Mars,  1848. 

Le  9  Octobre,  1834,  l'Appelant,  père  de  l'Intimé,  lui  con- 
sentit une  obligation  au  montant  de  la  somme  de  £540  0  0 
courant,  avec  intérêt,  étant  pour  partie  de  ses  droits  dans  la 
succession  de  sa  mère  décédée. 

Le  SI  Mars,  1848,  l'Appelant  et  le  dit  feu  Joseph  Beau- 
champ  réglèrent  les  intérêts  de  cette  première  obligation 
pour  laquelle  ce  dernier  lui  donna  quittance  le  même  jour, 
en  considération  de  l'obligation  nouvelle  que  lui  consentit  le 
dit  Appelant,  et  qui  fait  la  base  de  cette  action. 

L'Appelant  fit  de  grands  efforts  pour  établir  sa  folie  à  l'é- 
poque de  l'obligation  de  1848,  mais  sans  succès.  Il  résulte 
évidemment  du  témoignage  qu'il  feignait  la  folie. 

Une  prétendue  quittance,  sous  seing  privé,  apposée  au  bas 
d'une  expédition  de  l'obligation  de  1834,  nécessita  l'examen 
dHm  grand  nombre  de  témoins,  dont  la  plus  grande  partie 
établirent  que  la  signature  prétendue  de  Joseph  Beauchamp, 
au  bas  de  la  dite  expédition,  était  fausse. 

L'Intimée  s'est  plaint  par  motion  à  laCourliifërienre,  que 
cette  prétendue  quittance  n'avait  été  produite  qu'à  l'enquête, 
an  lieu  de  l'être  avec  le  plaidojrer  dans  lequel  elle  n'était 
pas  même  mentionnée.  Elle  fit  même  motion  qu'elle  fut 
lejetée,  mais  sans  succès,  la  Cour  ayant  été  divisée  d'opi« 
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nioh  BUT  la  question,  et  la  Demandeiense  s'étant  désistée 
de  sa  motion  pour  éviter  les  longueurs  de  cette  piocédme 
incidente.  Malgré  la  position  difficile  faite  à  PIntimée  par 
Pirrégularité  de  cette  procédure,  le  résultat  de  Pehquëte  lui 
fut  tout  à  fait  favorable. 

La  mauvaise  foi  de  PAppelant  perce  dato  tous  ses  pro- 
cédés en  cette  cause. 

Apres  avoir  négligé  depuis  18S4  de  payer  à  J'Intimée  b 
hiontant  de  l'obligation  portant  cette  dernière  date,  il  se  fait 
interdire  volontairement  le  SO  Mars,  1848,  et  le  lendemain 
se  fait  donner  par  le  dit  feu  Joseph  Beauchamp,  qui  ignorait 
soh  interdiction,  une  quittance  de  cette  première  obligation^ 
moyennant  la  seconde  obligation  du  31  Maïs,  1848,  qu'il 
consent  sans  l'assistance  de  son  conseil,  et  qu'il  croit  en- 
tièrement nulle,  à  raison  de  cette  circonstance. 

ïl  s'efforce  de  prouver  par  témoins  la  quittance  sous 
aeing  privé  de  Pooligation  de  1834,  tandis  que  la  quittance 
authentique  d'icelle  se  trouve  au  record  sous  la  date  du  même 
jour,  àl  Mars,  1848.  Il  est  vrai  qu'il  nie  dans  ses  plai- 
doyers avoir  jamais  eu  connaissance  de  cette  dernière,  mais 
{Husieurs  témoins  ont  établi  qu'aussitôt  après  l'avoir  reçu  du 
Notaire,  le  lendemain  du  jour  où  elle  fut  consentie,  il  Pavait 
porté  lui-même  au  bureau  d'enregistremeht.  Ses  réponses 
supplémentaires  aux  interrogatoires  sur  Faits  et  Articles,  an 
sujet  du  paiement  de  l'obligation  de  1834,  détruisent  son 
allégué  de  paiement  à  l'époque  de  la  prétendue  quittance 
sous  seing  privé. 

L'étudiant  qui  a  copié  l'expédition,  au  bas  dé  làqttelle  it 
trouve  cette  prétendue  quittance  sons  seing  privé,  ditqtie, 
n'étant  pas,  à  la  date  de  cette  quittance,  étudiant  chez  le 
notaire  qui  a  signé  cette  expédition,  et  n'ayant  jamais  copié 
Ipour  lui  que  pendant  la  durée  de  son  brevet,  cette  quittance 
ne  peut  .pas  y  avoir  été  écrite  à  la  date  qu'elle  porte. 
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L'Intimée  soutenait  que  la  prétendue  interdiction  de  l'Ap* 
pelant  n'en  est  pas  une  :  qu'elle  n'est  revêtue  d'aucune  foi^ 
malité  légale.  Le  nom  de  l'Interdit  ne  fut  jamais  mis  au 
tableau  des  interdits,  ainsi  que  le  porte  l'ordonnance  du 
juge  qui  a  prononcé  cette  interdiction,  elle  n'a  jamais  été 
signifiée  à  aucun  Notaire,  non  plus  qu'à  l'Intimée  ou  à  feu 
fion  époux. 

Le  jugement  de  la  Cour  Inférieure  sous  ces  circonstances 
a  déclaré  l'Intimée  bien  fondée  en  droit  et  en  fait  et  a  main- 
tenu son  action.  C'est  de  ce  jugement  qu'est  le  présent 
Appel. 

Sir  Jambs  Stùart,  Juge-en-Chef  : — Dans  cette  cause  il  est 
question  de  la  yalidité  d'une  interdiction  pour  cause  d'insanité, 
et,  par  i^ite,  de  la  validité  d'une  obligation  consentie  subséquem*- 
ment  par  l'interdite 

L'intimée,  demanderesse  en  Cour  Inférieure^  prétend  que  cette 
interdiction  esi  nulle  et  a  étë  obtenue  par  fraude.  Anticipant  la 
défense  elle  a  allégué  dans  son  action  la  nullité  de  cette  inter- 
diction, tandisqu'elle  aurait  dû  attendre  qu'on  la  lui  opposa, 
pour  en  demander  la  nullité.  L'on  avait  d'abord  opposé  à  cette 
aiction  une  défense  en  droit,  qui  eut  dû  réussir  si  on  ne  l'eut 
retirée.  Au  mérite,  l'Appelant,  le  ÏDéfbndéur  en  Cour  Infé* 
rleure,  a  plaidé  qu'il  était  interdit  lors  de  la  passation  de  l'obliga- 
tion, qu'elle  lui  avait  été  surprise  par  fraude  et  sans  bonne  et 
valable  considération,  qu'il  était  alors  frappé  d'aliénation  mentale 
et  incapable  de  s'obliger,  enfin  que  robligation  aVait  été  acquittée. 

Noos  sommes  d'avis  que  l'inteidiction  est  nulle  et  frauduleuse. 
Elle  a  été  accordée  mit  la  demande  du  Défendeur,  auquel  on 
donne  un  conseil,  et  que  l'on  interdit  en  mdme  temps.  La  nomi- 
nation d'un  conseil  est  essentiellement  différente  de  la  nomination 
d'an  curateur  à  un  interdit  :  le  premier  n'est  donné  que  pour 
aviser  el  assister  une  personne  faible  d'esprit  ;  le  second  a  l'en- 
tière administration  des  biens  de  l'interdit.    D'ailleurs^  avis 


murait  dû  être  iùMé  de  cette  mterdieiiett.  Le  fraiede  perce  de 
tout  o6té  daoe  cette  pvocêdure.  Quant  au  défaut  de  eoeeidéra- 
tioQ  et  à  la  prétendue  sarpf isey  il  n'en  est  rien.  La  preovtf 
établit  qu^lne  obligation' antérieure  avait  été  acquittée,^  et  c'étail 
là  nne  considération  sufltaMite.  L^aliénatioo  mentale,  ailégoée 
de  la  part  du  Défendeur,  était  feinte  et  simulée,  dans  la  me 
de  frauder  la  Demanderesse. 

La  quittance  sons  seing  privé,  produite  pour  prouver  le  paie- 
ment de  l'obligation,  est  une  autre  tentative  de  fraude,  car  il  est 
évident  que  cette  quittance  a  trait  à  une  obligation  antérieure, 
dont  j'ai  parlé  plus  haut*  En  conséquence,  nous  confirmons  le 
jugement. 

ROLLAND,  Jnge  :  Je  concours  dans  le  jugement,  mais  je  ne 
suis  pas  d'avis  que  ta  défense  en  droit  était  fondée  ;  la  Deman- 
deresse sachant  que  le  Défendeur  avait  un  conseil  a  dû  le  metlie 
en  cause  de  suite  pour  demander  la  nullité  de  l'interdiction.  Je 
n'hésite  pas  à  dire  que  toute  la  conduite  du  Défendeur  «n  cette 
cause  est  entachée  de  fraude. 

Le  jugement  de  la  Cour  Inférieure  est  comme  suit  : 

<<  The  Court  &c.,  doth  reject  the  several  motions  of  the  said 
<<  D^endants,  of  the  said  first  of  December  kst,  and  considering 
'^  that  the  said  Defendants  have  failed  to  establish,  that  at  tbs 
<<  time  of  the  passing  of  the  obligation  of  the  thirty-first  of  March, 
^^  one  thousand  eight  hundred  and  forty-eight,  he,  the  said  De- 
^*  fendant,  Louis  De  Chantai,  was  legally  interdicted,  or  that 
^^  there  existed  any  legal  incapacity  in  him  at  the  time  of  the 
^^  execution  of  thé  said  acte  to  bar  or  prevent  him  from  entering 
**  into  the  same,  and  considering  further,  that  the  pretended  inca- 
^*  pacity  arising  firom .  the  nomination  of  a  Counsel  to  aid  and 
<<  assist  him  the  said  Defendant,  in  the  execution  of  any  acta,  or 
*'  deeds,  or  obligations  tending  to  the  nlienation  of  the  immoveable 
*^  property  of  him  the  said  Defendant,  and  without  whose  pre- 
**  sence  rad  consent,  it  iecontended  that  the  said* acts,  deed»  er 
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^*  oUigatioBS  are  hf  law  illegal,  null  ami  Toid,  as  ml  oat  in  the 
**  Mud  plea  or  exception,  iecondly  pleaded  by  tlie  nid  DeiSBmdentf , 
«<  cannot  by  law  hare  the  legal  effect  of  a  Judgment  of  interdktion, 
^  inasmuch  as  the  simple  nominationof  a  Counsel,  without  the  same 
^*  being  publicly  entered  and  inscribed  on  the  Tableau  des  Inter- 
**  ditSy  and  without  notice  to  the  party  contracting  with  the  said 
^*  Interdit,  cannot  by  law  operate  as  a  legal  bar  or  impediment  to 
**  prevent  the  said  Interdit  from  entering  into  aad  contracting 
*^  any  obligation  ;  and  coDâdering  that  at  the  time  of  the  execu- 
^*ti<mof  the  said  obligation  of  the  said  thirty^first  March,  on# 
**  thousand  eight  hundred  and  forCy-eigbt,  the  nominalion  of  a 
^^  Couneel  to  the  said  Defendant,  Louis  De  Chantel,  was  wholly 
^^  unknown  to  the  said  Flaitttifi^  and  had  not  been  qfichée  nor 
<^  inscribed  on  the  said  Tableau  d^  Interdits^  as  by  the  order  of 
^*  the  Judge  and  by  law  it  ought  to  bave  been,  doth  dismiss  the 
^^  said  exceptioB,  thereby  secondly  pleaded  by  the  said  Defen* 
^^  dants,  wiii  costs  ;  and  forther ,  eoneiderio^  that  the  said 
^*  Defendants  have  wholly  &iled  to  estabtish^  by  legal  evidence, 
^*  any  of  the  matters  pleaded  id  défonce  to  this  action  by  the 
*^  peremptory  exertion  by  them  thirdly  pleaded  to  the  said 
^^  action,  doth  also  overrule  and  dismiss  the  same  with  costs  ; 
^<  and  considering  that  the  said  Plaintiff  hath  established  by  legal 
^  evidence  the  ind^tedness  of  the  said  Defendants  by  the  obli- 
^  gation  of  the  said  thirly-first  day  of  March,  one  thousand  eight 
^*  hundred  and  forty-eight,  and  that  by  a  Retraxit  filed  by  the 
*^  said  Plaintiff  in  her  answer  to  the  plea  of  the  said  Defendants 
^*  seccmdly  pleaded,  she,  the  said  Plaintiff,  hath  reduced  her 
^*  demand,  in  respect  of  the  amount  of  thirty-six  pounds,  being  the 
<<  amount  of  interest  referred  to  in  the  plea  or  exception  firstly 
<^  pleaded  by  the  said  Defendants,  doth  order,  adjudge  and  con- 
^*  damn  the  said  Louis  De  Chantai  to  pay  to  the  said  Plaintiff  the 
^^  sum  of  six  hundred  pounds,  with  interest  from  the  first  of  April, 
^^  one  thousand  eight  hundred  and  forty-nine,  until  actual  payment 
^^  and  costs  of  suit  distraits  in  favor  of  N.  Dumas,  Esquire,  At- 
^  4oniey  Car  the  PUintifi^  the  said  aum  of  six  hundred  pounds. 
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"**  being  the  amount  of  the  said 'obligation  made  by  the  laid 
**  Defendant,  Louis  De  Chantai,  to  and  in  favor  of  the  late 
<<  Joseph  Beauchamp,  passed  before  Maitre  Belle  and  colleague, 
*'  Notaries  Public,  on  the  said  thirty-first  day  of  March,  one 
**  thousand  eight  hundred  and  forty-eight."- 

Le  jugement  de  la  Cour  d^ Appel  est  comme  suit  : 

Hie  Court,  &c,.  considering  that  the  material  allegations  of  the 
Respondent,  in  her  declaration  in  this  cause,  in  the  Court  below, 
have  been  proved  and  established  ;  and  considering  also  that  the 
Pleas  and  Defences  of  the  Appellant  in  this  cause,  in  the  Court 
below,  have  not  been  proved  or  established,  and  are  without 
foundation  in  law  or  in  feet  ;  it  is  hy  the  Court  now  here  adjudged 
that  the  judgment  appealed  from,  namely  :  the  judgment  in  this 
cause  rendered  by  the  Court  below,  on  the  7th  day  of  January, 
1652,  be,  and  the  same  is  hereby  in  all  things  affirmed  ;  with 
costs  to  the  Respondent,  Denise  H.  De  Chantai,  against  the 
Appellant,  Louis  De  Chantai. 

Burroughs,  pour  l'Appelant. 
Dumas  et  Chxrrikr,  pour  PIntimée» 


SUPERIOR  COURT.— QUEBEC. 

Present  Duyai.  and  MsaMmmy  Justices. 

No.  3S2C  SooTT, Plaintiff. 

of       <                                       vs. 
1 832.     (  Hkscrofp, Defendant. 


Where  goods,  deliverable  to  "  order, 
or  assigns,"  are  landed  from  aTessiEi 
after  the  expiration  of  the  delay  allowed 
hy  law  to  the  importer  to  lanrd  the 
same,  the  Captain  is  not  liable  lor  any 
damages  that  may  accrue  thereto,  after 
they  Lave  b«en  placed  ppon  tha  whuù 


Lorsque  des  marchandises  qui  doivent 
être  livrées  **  à  ordre  "  sont  déchargées 
d'un  vaisseau  à  l'expiration  du  délai 
accordé  per  la  loi  A  l'importateur  pour 
les  faire  décharger,  le  Maître  du  vais- 
seau n'ekt  pas  responsable  des  dom- 
mages qu'elles  peuvent  éprouver  aj^rèt 
qu'eUes  ont  été  déposées  sur  le  quai. 


Judgment  19th  July»  1852. 


The  PlaintifPs  declaration  alleged  that  Moiewood,  Brothers 
&  Co.,  of  Liverpool,  (who  also  traded  at  New  York,) 
shipped  96  bundles  of  galvanized  metal  in  good  order,  of 
the  value  of  £239,  on  board  the  ship  '^  Glenswilly,"  of  which 
the  Defendant  was  Master,  on  the  27th  February,  1851,  at 
Liverpool,  and  that  the  Defendant,  as  Master,  undertook  to 
convey  the  same  thence  to  Quebec,  to  be  delivered  there^ 
unto  ^*  order,  or  their  assigns."  That  the  shippers  subse* 
quently  endorsed  the  bill  of  lading  signed  by  the  Defendant| 
and  delivered  it  to  the  Plaintiff.  That  the  Defendant,  upon 
the  arrival  of  the  ship  at  Quebec,  landed  the  said  metal 
upon  one  of  the  wharves,  without  notice  to  the  Plaintiff,  or 
without  advertising  for  a  consignee,  according  to  usage  and 
eustom  at  the  port  of  Quebec,  and  that  while  on  the  wharf, 
the  metal  was  damaged  by  rain  to  the  amount  of  £250  which 
the  Plaintiff  claimed  from  the  Defendant. 
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The  Defeadant  pleaded  a  difemt  aufcndi  emfaityeTpTesAj 
denying  the  troth  of  each  and  eveiy  allegation  of  fact  set 
forth  in  the  declarftdon. 

The  evidence  established  that  the  bill  of  lading  was  to 
'^oider,  or  their  assigns,"  and  had  been  endorsed  to  the 
Plaintiff  without  any  knowledge  thereof  having  been  given 
to  the  Defendant  The  '^  Glenswilly  "  arrived  at  Quebec  on 
the  9th  May,  1851,  and  a  Custom  House  Officer  was  then 
placed  on  board,  who  remained  until  the  whole  of  the  ca^go 
had  been  discharged.  The  consignee  being  unknown  to 
the  Defendant,  he  caused  enquiries  to  be  made  among  par- 
ties who  were  likely  to  be  importers  of  galvanized  'metal, 
in  order  to  discover  the  owner  ;  among  others,  the  Plaintiff 
was  called  upon,  and  informed  that  96  bundles  of  galvanised 
metal  were  on  board  from  Liverpool,  and  he  was  asked  if 
he  were  the  consignee,  he  replied  that  he  was  expecting 
that  quantity  of  metal  from  Liverpool,  but  that  not  having 
received  any  advice  of  the  shipment  on  board  the  *^  Glens- 
willy," he  could  not  take  it  An  advertisement  for  a  con- 
signee had  been  posted  up  in  the  Exchange.  After  the  lapse 
of  12  days,  an  order  was  procured  from  the  Collector  of  the 
Customs,  addressed  to  the  Custom  House  Officer  on  board, 
directing  hhn  to  land  the  metal  and  convey  it  to  the  dia- 
toms' Warehouse.  The  metal  was  landed  on  the  Slst  May, 
and  placed  on  a  wharf^  where  it  remained  until  the  S6th, 
when  the  Plaintiff  claimed  it,  having  received  the  day 
before  (Sunday)  a  letter  from  the  New  York  firm  inclosing 
the  bill  of  lading,  and  stating  that  in  consequence  of  an 
error  on  the  part  of  the  Liverpool  shippers,  the  bill  had  been 
sent  to  a  wrong  party.  During  the  interval  between  the 
Slst  and  S6th  the  metal  had  been  damaged  by  rain  to  the 
amount  of  £67.  The  Custom  House  Officer  who  had  been 
on  board,  deposed  that  the  metal  could  not  have  been  landed 
without  his  permission,  and  that  he  would  have  had  it  sent 
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to  t^e  Waiehooflei  but  wfts  pievented  by  pre»  pf  bttBiness  ; 
that  it  was  then  under  the  co^tiol  and  lesponeibility  of  the 
Custom  House  authorities,  aad  thojt  while  the  metal  was  oo 
the  wharf,  %  watehman  from  the  Custom  Housç  h^d  chaig» 
of  it. 

Holt,  for  Plaintiff  : — ^The  Defendant  was  bound  to  adver- 
tise in  the  newspapers  for  a  consignee,  and  in  default  of 
discovering  one,  it  was  his  duty  to  place  the  metal  in  a 
Warehouse  where  it  would  have  been  protected  &om  dam- 
age. The  Plaintiff  did  not  know  the  metal  was  his  until 
five  days  after  it  had  been  landed,  and  therefore  could  not 
claim  it. 

PoTB,  for  Defendant  :  It  is  not  {»oved  tfiat  die  general 
custom  at  Quebec  is  to  adyertise  in  the  newspapers.  A 
qpecial  notice  was  nevertheless  given  to  the  Plaintiff.  The 
whole  questicm  must  be  decided  by  Ûie  interpretation  to  be 
given  to  the  Provincial  Statute  regulating  the  duties  of  Cub* 
toms  (1).  The  12th  Sec.  enacts,  ^^That  every  importer  of  any 
^*  goods  by  sea,  or  from  any  place  without  this  Province, 
^^  shall,  within  five  days  aft^r  the  arrival  of  the  importing 
^*  vessel,  make  due  entry  inwards  of  such  goods  and  land 

*'  the  same... and  such  person  shall  at  the  same 

^'  time  pay  down  all  duties  upon  all  goods  entered  inwards 

'^  •  •  • and  in  default  of  such  entry  and  landing.  •••••• 

'^  or  payment  of  duty,  rr  shall  be  lawful  for  the  Offi- 
^*  CEBs  of  Customs  to  convey  such  goods  to  the  Customs 
'^  Wabshouse  ;  and  if  such  goods  be  not  duly  entered  and 
^*  the  duties  due  thereon  p^d,  within  three  montths  from  the 
^'  date  of  such  warehousing,  togxthee  with  all  chaboes 
^^  or  BEMOTAL  Bud  wBTehouse  rent,  thé  same  shall  be  sold 

^'  by  public  aucticm f  ««and  the  pvpceeds  thereof  shall 

<^  be  applied,  fxbst,  to  the  payment  ctf  duties  wd  charges, 

(1)  ID  II  11  Vic  Cft^  31. 
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'*  and  the  oveiplus,  if  any,  after  disohaiging  the  vessels  lien» 
*^  shall  be  paid  to  the  owner  of  the  goods."  The  metal 
could  not  be  landed  from  the  vessel  ontil  the  entry  had  been 
made,  and  if  it  were  landed  without  such  entry,  it  would 
have  been  forfeited,  (1)  in  which  case  a  different  action 
should  have  been  brought,  but  if  the  metal  were  landed  after 
the  receipt  of  a  proper  order,  then  it  was  no  longer  in  the 
custody  of  the  Deiendant.  The  Customs  had  a  lien  on  the 
metal  preferable  to  that  of  the  Defendant  for  freight,  (2)  and 
therefore  it  was  lawful  for  them  to  take  possession  in  default 
of  entry  or  payment  of  the  duties  ;  and  consequently,  it  was 
lawful  for  the  Defendant  to  give  them  possession.  As  the 
Customs  were  by  law  directed  to  convey  the  goods  to  the 
Warehouse  in  default  of  entry  or  payment  by  the  importer 
within  the  five  days,  and  as  neither  entry  nor  payment  had 
been  made  within  12  days,  when  the  metal  was  landed,  it 
follows  that  when  it  was  so  landed,  it  was  entirely  in  the 
custody  ol  the  Custcmi  House,  whose  duty  it  was  to  place  it 
in  the  Warehouse,  and  that  if  it  was  damaged  afterwards, 
the  Plaintiff  ^might  have  a  recourse  against  other  parties, 
but  not  against  the  Defendant,  who  had  been  divested  of 
the  custody  and  possession  of  the  goods  in  pursuance  of  the 
Statute. 

Several  other  points  were  raised  at  the  argument  by  the 
Defendant,  but  as  the  judgment  is  wholly  based  on  the 
Statute  above  referred  to,  it  is  needless  to  report  them. 

The  Court,  &c  :  Considering  that  the  said  Plaintiff  did 
not,  within  five  days  after  the  amval  of  the  ship  "Glenswilly,'^ 
in  which  the  ninety-six  bundles  of  galvanized  metal  men- 
tioned in  the  PlaintifPs  declaration,  were  imported,  cause 
the  said  ninety-six  bundles  of  galvanized  metal  to  be  entered 
inwards  as  by  law  he  was  bound  to  do  ;  and  considering 

(1)  lb.  Sec.  8. 

(2)  lb.  Sec.  12. 
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that  by  reason  thereof,  and  of  the  Defendant  not  having 
received  any  infonnation  from  the  shippers  of  the  said 
ninety-six  bundles  of  galvanized  «oietal,  or  from  the  Plaintiff, 
being  the  person  to  whom  the  said  ninety-six  bundles  of 
galvanized  metal  were  to  be  delivered  by  the  Defendant,  he, 
the  said  Defendant,  was  justified  in  allowing  the  Officers  of 
Her  Majesty's  Customs  to  take  possession  of  the  said  ninety- 
six  bundles  of  galvanized  metal  ;  and  considering  also  that 
it  is  established  by  the  evidence  adduced  in  this  cause,  that 
at  the  time  the  said  ninety-six  bundles  of  galvanized  metal 
sustained  the  damage  for  which  the  said  Plaintiff  now  asks 
to  make  the  Defendant  liable,  the  said  ninety-six  bundles  of 
galvanized  metal  were  in  the  custody  and  possession  of  the 
Ofliicers  of  Her  Majesty's  Customs,  in  consequence  of  the 
neglect  aforesaid  on  the  part  of  the  Plaintiff,  and  had  ceased 
to  be  in  the  possession  of  the  Defendant,  the  Court  doth 
dismiss  this  action,  with  costs  to  the  Defendant, 

Holt  &  Irvine,  for  Plaintiffs. 
Pope,  for  Defendant. 


COUR  SUPERIEURE.— QUEBEC. 

Présents  Bowen,  Juge-en-Chef,  Duval,  et  Meredith,  Juges. 

No.  853  (  Akderson  et  al.... Demandeurs. 

de       <                                        vs. 
185â.     (  Dessaules  et  al Défendeurs, 

Jugé,  que  sur  une  demande  pour  arré-  |  Held,  that  in  an  action  for  arrears  of 
rages  d'intârèts,  il  doit  être  adjugé  des  j  interests,  interest  upon  the  sum  deman- 
intérèts  moratoires.  I  ded  may  be  awarded  by  the  judgment. 


Jugement  le  5  Octobre,  1852. 

Cette  action  était  portée  pour  la  somme  de  £1050,  intérêts 
dus  et  échus  sur  un  prêt  de  £7000,  avec  intérêt  sur  la  dite 
somme  de  £1050  à  compter  du  jour  de  la  demande. 
31 
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Les  Demandeurs  procédèrent  ez  parte.  La  setde  qnesdoD 
qui  s'éleva  fut  de  savoir  si  la  demande  étant  pour  des 
intérêts,  le  jugement  à  rends  devait  porter  intérêt. 

DirvAi«,  Jnge  :  La  majorité  de  la  cour  est  d'opinion  d'ac- 
corder des  intérêts.  L'opinion  contraire  pouvait  autrefois 
exister  en  France,  où  tout  prêt  d'ai^nt,  sauf  la  rente  cons- 
tituée, était  réputé  usuraire  et  était  une  question  réglée  pai 
le  droit  canonique  ;  mais  dans  ce  pays,  depuis  la  passation 
de  l'Acte  Provincial  17  Greo.  3,  c.  3,  qui  règle  le  taux  des 
intérêts  que  l'on  peut  exiger  sur  les  prêts  d'argent,  cette 
question  ne  souffire  plus  aucun  doute. 

MsREDrrH,  Juge,  concourt  dans  le  jugement,  et  s'exprime 
comme  suit  : — 

This  action  is  brought  for  the  recovery  of  £1050  currency, 
being  arrears  of  interest  due  by  the  Defendants  to  the  Plaio* 
tiffs,  and  a  question  of  some  importance  presents  itself,  name- 
ly :  are  the  Plaintiffs  entitled  to  interest  from  the  service  of 
process,  upon  the  sum  thus  due  to  them  as  arrears  of  interest 

Accordinjc  to  the  laws  of  France  as  established  in  Canada, 
it  is  clear  that  such  interest  upon  interest  could  not  have 
been  allowed  ;  and  it  is  equally  clear  that  according  to  the 
same  laws  the  claim  for  the  £1050  currency,  must  also  have 
been  rejected  ;  for  in  that  part  of  France  known  as  la  France 
couiumièr€y  the  loan  of  money  at  interest,  was  prohibited 
imder  severe  penalties,  not  only  by  the  (1)  Canon  law,  but 
also  by  the  Civil  law  ;  and  in  no  tribunal  in  France,  was 
this  prohibition  more  rigidly  enforced,  than  in  the  Parlement 
de  Paris  (2) 

In  this  respect  our  law  has  been  entirely  changed  by  the 
17  Geo.  Ill,  Chap.  3,  which  expressly  sanctions  the  loan  of 

(1)  Troplong  du  Pret,  préface  pp.  111-113-115  :— IWd  No.  305  :— 17  Duran- 
ton,  No6.  593-608. 

(2)  TroploDg  du  Prêt,  preface  pp.  151-159*163. 
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money  at  interest,  and  declares  that  ^^  six  per  centum  per 
^^  antmniy  shall  be  allowed  and  recovered  in  all  cases  where  . 
^^  it  is  the  agreement  of  the  parties  thatmterest  shall  be  paid/' 

The  French  Courts  allowed  interest  upon  seigniorial  ar- 
rears, upon  arrears  of  ground  rents,  and  upon  arrears  of 
interest  produced  by  operation  of  law,  (1)  intérêts  dus  de 
plein  droit^  because  such  arrears  might  be  treated  as  a  capital 
and  be  made  to  produce  interest.  Now,  since  the  passing  of 
the  17  Geo.  Ill,  I  know  of  nothing  to  prevent  arrears  of  con- 
ventional interest  from  being  made  to  form  a  capital  and  to 
produce  interest.  It  therefore  seems  that  there  is  now  the 
same  reason  for  allowing  interest  upon  arrears  of  conventional 
interest,  that  there  is  for  allowing  interest  upon  arrears  of 
interest  produced  by  mere  operation  of  law,  and  uln  eadem 
ratio  J  ibi  idem  jus. 

It  may  be  further  observed  that  it  is  a  general  rule  of  our 
law,  (2)  that  a  creditor  suing  fora  debt,  is  entitled  to  interest 
from  the  time  he  places  his  debtor  in  morâj  by  the  service  of 
process  upon  him,  and  I  know  of  no  ground  under  the  law 
as  it  now  stands,  which  would  justify  us  in  inaking  cases 
such  as  the  present  an  exception  to  that  general  rule,  under 
the  old  law  of  France,  I  speak  of  course  of  la  France  coutur 
mièrey  the  question  could  not  have  arisen,  because  as  I  have 
already  observed,  the  loan  of  money  at  interest  was  prohi- 
bited. 

It  is  true,  that  cases  supposed  to  be  analogous  to  the  pre- 
sent, namely,  actions  for  arrears  of  constituted  rents,  (3) 
were  by  the  Parlement  de  PariSj  in  numerous  cases,  treated 
as  forming  an  exception  to  the  general  rule  to  which  I  have 


(1)9  Guyot'g  Rep.  pp.   467-469  :— -IS  Merlin  Rep.  p.  436,  vba  Interest, 
sect.  IV,  No.  6. 

(2)  9  Guyot's  Rep.  p.  466  col.  2  :— Pothier,  Oblig.  170. 

(3)  15  Merlin  Rep.  p.  436  i^Jtrid  vbo.  Rente  Constituée  11  No.  5. 

31* 
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adverted,  because  such  arreais  were  held  to  come  within  the 
role  usurœ  usurarum  exigi  non  possunt^  (1)  which  mle  was 
regarded  as  binding,  and  was  zealously  enforced  by  the 
Parlement  de  Paris.  But  if,  as  I  contend,  that  mle  has  no 
longer  the  force  of  law  here,  and  that  arrears  of  interest  of 
any  kind,  may  be  turned  into  a  capital,  so  as  to  produce 
interest,  then  the  ground  upon  which  some  of  the  French 
Courts  refused  to  allow  interest,  upon  the  arrears  of  a  consti- 
tuted rent,  could  not  be  urged  here  ;  and  if  that  ground  cannot 
be  urged,  I  know  of  no  other  which  would  justify  us  in 
excluding  actions  for  arrears  of  conventional  interest,  from  the 
operation  of  the  general  rule,  according  to  which  a  creditor 
suing  for  a  debt  is  entitled  to  interest  from  the  service  of 
process. 

Under  the  modem  law  of  France  the  question  is  not  sus- 
ceptible of  difficulty.  The  article  1905  of  the  Code  Civil 
expressly  permits  the  stipulation  of  interest  upon  loans  of 
money,  merchandize  or  other  moveables,  and  the  article  1154 
determines  in  what  cases,  interest  on  interest  may  be  charged 
and  allowed. 

As  to  the  reasonableness  and  justice  of  the  doctrine  adopted 
by  the  majority  of  the  Court,  I  think  there  cannot  be  any 
doubt.  A  Plaintiff  to  whom  interest  is  awarded  for  the  time 
that  he  has  been  deprived  of  the  use  of  his  money,  in  con- 
sequence of  delays  incident  to  legal  proceedings,  which  the 
conduct  of  the  debtor  has  rendered  necessary,  receives  but  a 
bare  compensation  for  the  loss  to  which  be  has  been  unjustly 
subjected  :  and  to  allow  a  debtor  to  pos^ne  the  payment  of 
what  he  owes,  in  violation  of  his  own  contract,  and  against 
the  will  of  his  creditors,  without  paying  even  ordinary  inte- 
rest for  the  delay  thus  obtained,  would  be  simply  to  hold  ont 
a  premium  for  dishonest  litigation. 

(1)  28  Merlin  Rep.  p.  239. 
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For  iastance,  in  the  present  case,  the  debtors  by  moving  for 
an  Appeal  to  the  Privy  Council,  and  putting  in  the  necessary 
security,  might  obtain  about  18  months'  delay  ;  and  if  they 
had  not  to  pay  interest  for  the  delay  thus  obtained,  they 
-would  by  a  manœuvre  practised  as  it  were  in  the  presence 
of  the  Court,  make  a  gain  of  nearly  £100,  at  the  expense 
of  the  Plaintiffs,  and  this  without  the  Court  being  able  to 
afford  the  Plaintiffs  any  redress  whatever.  The  maxim, 
that  there  is  no  wrong  without  a  remedy,  requires  that  a 
debtor  unjustly  retaining  money  in  his  hands,  should  pay 
interest  for  the  money  so  retained. 

I  will  merely  add  that  1  have  been  informed  by  one  of  the 
Judges  of  the  Superior  Court  at  Montreal,  that  that  Court 
has  allowed  interest  from  service  of  process  upon  sums  of 
money  due  as  conventional  interest. 

BowsN,  Juge-en-Chef,  difière.  Il  était  d'opinion  que  la 
somme  demandée  étant  pour  arrérages  d'intérêts,  le  jugement 
n'en  devait  pas  porter. 

Jugement  en  faveur  des  Demandeurs. 

Andebson,  pour  les  Demandeurs. 
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IN  THE  QUEEN'S  BENCH.— QUEBEC. 

Appeal  side. 

Before  Sir  James  Stuabt,  C.  J.,  and  Rollaito.  Paicet  and 

Atlwin,  Jostices. 

SWetmess,  et  al.,  (PImntiffs,) Appdkmts. 
and 
Cook,  {Defendantj) Respmdent, 


HeM,  that  in  an  action  e»  horna^j  if 
the  Defendant  denies  the  Plaintiff's 
right  of  action,  he  mnst  be  condemned 
to  pay  costs. 


Jngéy  que  si  dans  one  action  de 
nage,  le  Défendenr  nie  an  F 
son  droit  d'action,  il  doit  être 
aux  dépens 


Jndgment  the  29th  July,  1852. 

On  the  sixth  day  of  December,  1850,  the  Appellants  instî- 
tnted  an  action  en  bornage  against  the  said  Respondent, 
retamable  in  the  Crrcnit  Court,  for  the  Quebec  Circuit,  to 
cause  metes  and  bounds  to  be  run  and  drawn  between  their 
respective  properties,  in  due  course  of  law. 

To  this  action  the  Respondent  put  in  two  pleas  :  1st,  the 
general  issue,  and  2nd,  a  perpetual  peremptory  exception, 
by  which  it  was  alleged  that  he,  the  said  Respondent,  had 
always  been  ready  and  willing  to  cause  the  lines  and  boun- 
daries between  their  said  respective  lots  of  ground  or  em- 
placements to  be  run  by  a  surveyor,  according  to  law,  and 
was  still  ready  and  willing  so  to  do  ;  and  that  he  never  was 
requested  by  the  said  Appellants,  or  either  of  them,  to  have 
the  said  lines  run,  nor  had  the  said  Respondent  ever  refused 
so  to  do.  The  Appellants  joined  issue  upon  both  these  pleas. 
No  evidence  was  adduced  by  either  party.  By  a  consent 
motion  made  in  the  said  cause,  on  the  twenty-fourth  day 
of  April,  1851,  George  Austin,  a  land  surveyor,  was  ap- 
pointed by  the  Court  to  draw  the  line  of  division  separ- 
ating the  respective  properties  of  the  said  parties,  according 
to  their  title  deeds,  and  on  the  seventh  day  of  May,  1851, 
he  filed  his  report,  with  a  plan,  shewing  the  lines  of  division 
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between  the  parties,  and  how  the  Respondent  encroached 
on  the  land  of  the  said  Appellants,  to  the  distance  and 
measurement  of  four  inches  in  front,  and  gradually  widening 
to  thirteen  inches  in  the  rear,  containing  about  sixty-four 
superficial  French  feet.  On  the  twenty-seventh  day  of  De- 
cember last,  (the  Appellants  having  previously  moved  for 
the  homologation  of  the  surveyor's  report,  and  inscribed  the 
cause  for  final  hearing,)  the  Circuit  Court  pronounced  the 
following  judgment  : — (Present  :  Power,  Justice.) 

"  The  Court  having  heard  the  parties  by  their  respective 
*'  counsel,  upon  the  motion  of  the  Plaintiffs  of  the  twenty- 
^'  fourth  instant,  doth  grant  the  said  motion,  and  in  conse* 
**  quence  homologates  the  report  of  George  Austin,  Esquire, 
"  land  surveyor,  filed  in  this  cause,  the  seventh  day  of  May 
*'  last,  to  be  executed  between  the  parties  ;  and  the  Court 
**  condemns  each  party  to  pay  one-half  of  the  costs  of  survey, 
'*  and  condemns  the  Plaintiffs  to  pay  the  costs  of  the  suit.'* 

From  this  judgment  an  appeal  was  instituted,  and  the 
cause  having  been  brought  before  the  Superior  Court  at 
Quebec,  was  heard  before  Bowen,Chief  Justce,  and  Bacquet 
and  Duval,Justices,  and  the  following  judgment  rendered  : — 

'^  The  Court  having  seen  and  examined  the  proceedings 
<^  had  and  of  record  in  this  cause,  and  having  heard  the  parties 
"  by  their  Counsel  respectively  ;  considering  that  the  Plain- 
"  tiffs  have  not  proved  the  material  allegations  contained  in 
"  their  declaration,  and  in  particular  that  previously  to  the 
*^  institution  of  this  action,  the  Plaintiffs  had  demanded  of 
^^  the  Defendant  to  cause  metes  and  bounds  to  be  placed  to 
"  divide  the  property  of  them  the  said  Plaintiffs,  from  the 
"  adjoining  property  of  the  Defendant  ;  and  considering  fur- 
^^  ther  the  consent  given  by  the  Defendant,  on  the  return  of 
^^  the  writ  ad  respondendum  issued  in  this  cause,  that  metes 
^^  and  bounds  be  placed  to  divide  the  said  property.    And 
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<<  that  in  the  jadgment  fimn  ^diich  the  pieaeiit  ^)peal  hadi 
^<  been  instituted^  to  wit  :  the  judgment  rendered  in  this 
^^  cause,  in  the  Circuit  Comt,  Quebec  Circuit,  on  the  27th 
^^  day  of  December,  1851,  there  is  no  eiror.  It  is  by  the 
<^  Court  now  here  adjudged  that  the  said  judgment  be,  and 
^^  the  same  is  hereby  in  all  things  aiflbrmed,  with  costs  to  the 
^^  said  Patrick  Cook,  the  Respondent,  against  the  said  Ann 
*^  Weymess,  wife  of  Thomas  Kinchelo,  and  the  said  Thomas 
"  Kinchelo,  the  Appellants." 

This  judgment  was  rendered  by  the  majority  of  the  Court, 
viz  :  Bacquet  and  Duval,  Justices  ;  Bowen  Chief  Justice 
dissenting,  for  the  following  reasons  set  forth  in  the  ^d 
judgment,  as  follows  : — 

'^  Because  the  judgment  rendered  in  the  Court  below  hath 
^^  been  rendered  in  an  action  en  bomagSy  the  Plaintiffs'  land 
*^  having  been  encroached  upon  by  the  Defendant,  to  the 
"extent  of  sixty-four  superficial  feet,  and  the  Plaintiffs 
"  having  been  condemned  to  pay  the  costs  of  the  action,  on 
"  the  ground  that  the  Plaintiffs  had  not  proved  that  the  Defen- 
"  dant  had  refused  to  proceed  to  a  bornage  ;  whereas  on 
"  receipt  of  the  summons,  the  Defendant,  to  avoid  costs, 
"  ought  by  protest,  to  have  notified  the  Plaintiffs  of  his 
"  supposed  readiness  to  proceed  to  such  bornage^  and  thereby 
"  prevent  the  return  of  the  action  into  Court,  instead  of 
"  which  by  his  defense  au  fonds  enfait^  he  denies  the 
"  Plaintiffs'  right,  and  demands  the  dismissal  of  the 
"  action,  as  he  also  does  by  the  conclusions  of  his  perpetual 
"  exception.  Wherefore  his  Honor  the  Chief  Justice  is  of 
"  opinion  that  the  Plaintiffs  ought  to  have  the  whole  costs 
"  of  suit,  or  that  under  the  most  favorable  view  of  the  case 
"  of  the  Defendant,  the  costs  should  have  been  equally  divi- 
"  ded  between  them,  and  the  Appellants  should  have  the 
"  costs  in  appeal." 


489 

It  is  from  the  above  judgment  that  the  appeal  had  been 
brought. 

From  the  foregoing  statement  it  is  apparent  that  the  com- 
plaint of  the  Appellants  was  limited  simply  to  that  portion  of 
the  judgment  of  the  Circuit  Court,  confirmed  by  the  Court 
below,  which  condemned  them  to  the  costs  of  suit. 

On  behalf  of  the  Appellants  it  was  said  that  the  Circuit 
Court,  in  condemning  the  Appellants  to  the  costs  of  the 
action,  based  its  judgment  on  the  assumption  of  the  obli- 
gation in  law  of  the  Appellants  to  put  the  Respondent  en  de- 
meurCy  prior  to  the  institution  of  their  action  en  bornage^  and 
had  overlooked  the  two  pleas  put  in  by  the  Respondent,  in 
one  of  which  he  put  in  issue  the  right  of  action  of  the  Appel- 
lants, and  by  both  prayed  for  the  dismissal  of  the  Appellants' 
action. 

The  French  law,  in  force  in  this  county,  gives  the  action 
en  bomckge  to  neighbours,  without  making  it  necessaiy  that 
an  extra  judicial  demand  should  be  made,  and  the  only  plea 
that  could  defeat  this  action  would  be,  subsisting  boundaries 
still  visible  (1). 

The  modem  law  of  France  is  analagous  to  the  old  on  this 
subject. 

(1)  Dictionnaire  de  Droit  (Ferriôre)  Vbo.  Action  de  bornage,  vol  1.  page  37. 
1  col. 

Idem,  Vbo.  Bornes,  vol.  1,  page  196, 1  col. 

2  Guyot,  Répertoire  de  Jurisp,  pp.  451 ,  452,  Vbo. Bornage,  Borne. 

2  Pothier  Cont.  de  Soc.  No.  231,  p.  620. . 

"  Cette  action  est  aussi  du  nombre  de  celles  ^u'on  appelle  judicia  dupliciaf 
dans  lesquelles  chacune  des  parties,  tant  celle  qui  a  donné  la  demande  que  celle 
contre  qui  elle  est  donnée,  est  tout  à  la  fois  demandeur  et  défendeur  ;  L.  10,  jf 
fin.  reg.  Car  par  cette  action  chacune  des  parties,  celle  qui  est  assignée  aussi 
bien  que  celle  qui  a  assigné,  réclame  chacune  l'une  contre  l'autie  ce  qui  par  le 
bornage  sera  déterminé  mire  partie  de  l'héritage." 

2  Guyot  Rép.  Jur.  Vbo.  Bornage,  p.  452. 

"  La  même  action  est  encore  du  nombre  de  celles  qu'on  appelle  doubles  ou 
réciproques,  et  dans  lesquelles  chacun  des  adversaires,  tant  celui  qui  a  formé  la 
demande  que  celui  contre  qui  elle  est  formée,  sont  tout  à  la  fois  clemandeurs  et 
défendeurs.  Mn  effet  duuune  deaparHes  réclame  contre  Vautre  <^  qui  par  le  bar* 
nage  eera  prouvé  faire  partie  de  eon  héritage.** 

1  Foumel  Voisinage,  pp.  237,  238, 239,  240. 
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Viewing  this  case  most  favorably  for  the  Re^xmdeiit,  all 
he  could  possibly  have  expected  was  that  the  costs  of  soil 
in  the  Circuit  Court  would  have  been  divided  between  the 
parties,  and,  from  the  preceding  observations,  supported  by 
the  authorities  referred  to,  it  is  difficult  to  understand  how 
any  other  adjudication  with  respect  to  costs,  could  have 
been  arrived  at,  in  an  action  en  bornage  where  the  bamage 
is  demanded  by  the  parties  themselves,  and  ordered  by  the 
Court. 

That  there  were  ample  and  substantial  reasons  in  the 
case,  from  the  pleadings  set  up  by  the  Respondent,  and  fiom 
the  report  of  the  surveyor  named  by  the  parties  themselves, 
to  have  justified  the  Circuit  Court  in  condemning  the  Res- 
pondent to  all  the  costs  of  suit. 

1.  The  Respondent  by  his  défense  au  fonds  en  fatty  has 
put  in  issue  every  material  fact  alleged  by  the  Appellants, 
their  right  of  property,  contiguity,  &c.,  and  by  his  peremp- 
tory exception  has  alleged  matters,  which,  even  if  proved 
by  him,  (and  they  were  not),  the  Appellants  have  already 
shewn  could  not  preclude  them  from  their  right  of  demand- 
ing a  judicial  bornage  ;  and  concludes  in  both  pleas,  that 
the  action  of  the  Appellants  be  dismissed  with  costs.  The 
action  of  the  Appellants  was,  notwithstanding  these  pleas  of 
the  Respondent,  maintained  by  the  Circuit  Court  ;  and,  as 
the  Appellants  conceive,  ought  to  have  been  so,  with  costs 
against  the  Respondent  because  of  his  rash  resistance  to  the 
Appellants'  just  and  legal  demand  (1). 

2.  By  the  surveyor's  report,  homologated  by  the  judgment 
of  the  Circuit  Court,  it  is  ascertained  that  the  Respondent 

(1)1.  Founiel  249, 
1  Merlin  Rep.  Jur.  Vbo.  Bornage. 

<<  Ce  partage  de  frais  cesse  d'avoir  lieti  s'il  y  a  eu  contradiction  de  la  part 
d'un  des  deux  voisins  qui  a  succombé.'' 
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encroaches  on  the  property  of  the  Appellants  to  the  extent  of 
sixty-four  superficial  feet,  and  this  extent  of  ground  is  de- 
clared to  belong  to  the  Appellants,  and  for  this  reason  also, 
the  Respondent  ought  to  have  been  condemned  to  costs  (1). 

The  grounds  upon  which  the  Appellants  contend  for  a 
reversal  of  the  judgment  of  the  Circuit  Court,  confirmed  by 
the  Court  below,  in  so  far  as  they  have  been  condemned  to 
pay  the  costs  of  suit,  may  be  succinctly  stated  thus  : — 

First — That  the  action  instituted  in  the  Circuit  Court,  was 
an  action  en  bornage^  which  it  is  competent  to  every  pro- 
prietor to  bring  against  his  neighbour,  in  order  to  obtain  a 
judicial  division  of  their  respective  lots,  and  that  either  party 
was  at  the  same  time  Plaintiff  and  Defendant. 

Secondly. — ^That  it  was  most  particularly  required  that 
the  Appellants  should  proceed  by  action  in  this  instance,  as 
the  Respondent  encroached  on  the  Appellants'  property,  in 
order  to  have  their  portion  of  the  property  allotted  to  them, 
by  a  judgment  of  the  Court. 

Thirdly — ^The  costs  should  have  been  awarded  against  the 
Respondent  by  the  Circuit  Court,  because  he  denied  the 
Appellants'  right  of  action,  and  prayed  for  the  dismissal  of 
the  Appellants'  action. 

Fourthly — ^That  by  the  Respondent's  plea  of  peremptory 
exception,  he  alleges  his  readiness  to  comply  with  the 
Appellants'  demand,  and  most  inconsistently  concludes  for 
the  dismissal  of  the  action. 

Fifthly — That  by  the  report  of  the  surveyor,  the  Respon- 
dent is  declared  to  have  encroached  on  the  property  of  the 
Appellants  to  the  extent  of  sixty-four  superficial  feet,  and 
that  as  the  judgment  has  the  effect  of  restoring  to  the  Appel- 

(1)  Pardessus,  No.  129, 190  .—3  Toullier,  No.  180,  p.  124. 
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ImtSy  that  which  was  unjustly  detained  from  them  by  the 
Respondent,  the  Appellants  were  entitled  to  costs. 

Sir  James  Stuart,  Bart.  C.  J.  : — ^This  appeal  is  in  relation 
to  a  condemnation  to  costs  against  a  Plaintiff  in  an  action 
SK  Bohnags.  We  are  of  opinion  that,  under  the  circmn- 
stances  of  the  case,  the  Respondent,  (Defendant  in  the  Conrt 
below,}  ought  to  have  been  condemned  to  costs.  His  pleas 
were  calculated  to  defeat  the  Plaintifi  's  actionand  to  prevent 
the  bornage.  In  cases  of  this  kind,  costs  ought  generally 
to  be  divided  between  the  parties.  But  in  this  instance,  the 
Defendant  ought  to  have  been  condemned  to  costs.  His 
defence  denied  the  Plaintiff's  right  of  action  ;  subsequently 
he  abandoned  that  plea,  and  consented  to  the  appointment 
of  a  surveyor,  it  is  exactly  as  if  his  plea  had  been  dismissed. 
It  is  an  error  to  think  that  the  Plaintiff  was  bound,  before 
bringing  his  action,  to  summon  his  neighbour  to  draw  lines. 
The  judgment  of  the  Court  below  must  be  reversed. 

Atlwin,  Justice  : — ^I  concur  in  this  judgment,  but  I  must 
state  that  in  this  matter,  wherein  the  value  of  the  pro- 
perty in  contestation  is  so  smaU,  it  is  to  be  regretted  that 
the  costs  are  so  very  enormous. 

The  Court,  &c.  : — Considering  that  the  Respondent  in  the 
Circuit  Court,  by  two  several  pleas,  contested  the  right  of 
the  Appellants,  to  have  and  maintain  this  action,  on  which 
pleas,  issues  were  joined  by  the  said  Appellants  ;  and  con- 
sidering that  the  Respondent,  afterwards,  waived  and  aban- 
doned those  pleas,  by  a  consent  rule  for  establishing  bound- 
aries, as  prayed  for,  by  the  Appellants  ;  and  considering 
also  that  the  costs  of  the  said  unfounded  defence,  thus  set 
up  by  the  Respondent,  as  well  as  one  half  of  the  costs  of  the 
action,  were  justly  and  legally  chargeable  against  him  ; 
and  that  the  Circuit  Court,  nevertheless,  condemned  the 
Appellants  to  pay  the  costs  of  this  suit.  It  is  by  the  Court, 
now  here,    adjudged,  that  the  judgment  appealed    from, 
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namely,  the  judgment  of  the  Superior  Court  rendered  on  the 
seventh  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-two,  in  so  far  as  the  same  relates  to 
costs,  be  and  the  same  is  hereby  reversed,  annulled  and 
made  void  ;  and  the  Court,  now  here,  proceeding  to  render 
such  judgment  in  the  premises,  as  by  the  Court  below 
ought  to  have  been  rendered,  it  is  by  the  said  Court,  now 
here,  further  adjudged,  that  so  much  of  the  judgment  of  the 
Circuit  Court  as  relates  to  the  costs  of  the  suit,  be  and  the 
same  is  hereby  reversed,  annulled  and  made  void  ;  and  also 
so  much  of  the  said  judgment  of  the  said  Superior  Court  as  re- 
lates to  costs,  be  and  the  same  is  hereby  reversed,  annulled 
and  made  void  ;  and  it  is  further,  '  by  the  said  Court  now 
here,  adjudged,  that  the  costs  of  this  action,  in  the  said  Cir- 
cuit Court,  be  equally  borne  and  paid  by  the  said  Appel- 
lants and  the  said  Respondent,  except  those  incurred  on  the 
pleas  of  the  Respondent  in  the  said  Circuit  Court  ;  and  it  is 
adjudged  that  the  appellants  do  recover  their  costs,  on  the 
said  last  mentioned  pleas,  from  and  against  the  said  Res- 
pondent ;  and  it  is  further  adjudged  that  the  said  Appel- 
lants do  recover  their  costs  as  well  in  the  said  Superior 
Court  as  in  this  Court,  from  and  against  the  said  Respon- 
dent. 

Cannon,  for  Appellants. 

Andscws  &  Campbell,  for  Respondent. 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowev,  Chief  Justice,  and  Duyai^  Justice. 

No.  SIS  CRvssklim  el  at., AppdUmU. 

of       <                                     and 
1852.     (Geayxjlet Respomdad. 


The  iudgment  obtained  by  the  Plain' 
tiff  in  uie  Coart  below  exceeded  Xl5, 
currency /the  Plaintiff  sued  out  a  mûk- 
iurH  upon  which  judgment  was  ren- 
dered for  a  sum  abo  exceeding  £lb. 
The  Appellants  had  intervened  in  the 
cause  claiming  of  the  monies  arrested 
£A  13  6,  and  being  dissatisfied  with  the 
judgment  renderedupon  the  saigifurrH 
they  had  appealed  from  the  same. 

Held,  that  in  such  case  the  demand  of 
the  Appellants  not  exceeding  X15,  Ihey 
had  no  right  of  Appeal. 


Le  jugement  obtenu  jpr  la  Deman- 
deresse en  Cour  InlSneuTe  excédait 
X15,  courant,  la  Demandci ewe  émai 
un  Writ  de  satsie-arrèt,  sur  Icqnd  jqge- 
mentfut  rendu  pour  unesomnie  exeé- 
dant  aussi  X15.  Les  Appelants  étaient 
intervenus  dans  la  canae  léelamaiit 
X4  13  6,  des  argents  saisis^arrètês,  et 
se  croyait  lézés  par  le  jugement  rendn 
sur  la  saine-furèt,  ils  en  avaient  appdés. 

Jugé,  que  dans  l'espèce  la  demande 
des  Appelants  n'excédant  pas  X15,  ili 
n'avaient  aucun  droit  d' AppeL 


Judgment  the  1st  March,  1852. 


The  Respondent  was  the  Plaintiff  in  the  Court  below,  and 
having  obtained  a  judgment  against  the  Defendants,  Crood* 
man  and  others,  for  the  sum  of  £48,  subsequently  sued  out  a 
Writ  of  saisie-arrêt  in  the  hands  of  Cole.  The  Garnishee 
declared  he  had  in  his  hands,  belonging  to  the  Defendant 
Goodman,  the  sum  of  £22.  Subsequently  to  the  Garnishee 
making  his  declaration,  the  Appellants  filed  an  Intervention 
in  the  cause,  claiming  to  be  paid  by  privilege,  the  sum  of 
£4  13s.  6d.  upon  the  monies  in  the  hands  of  the  Garnishee. 
Whilst  the  proceedings  in  the  cause  were  in  this  state,  the 
Plaintiff  and  Respondent  moved  for  judgment  against  the 
Garnishee,  the  Court  allowed  the  motion,  and  judgment  was 
thereupon  pronounced  against  the  Garnishee  on  the  31st  day 
of  December,  1851. 


495 

It  was  from  this  judgment  that  the  present  Appeal  had 
been  instituted,  and  upon  the  return  of  the  record  before  the 
Superior  Court,  the  Respondent  moved,  "  that  all  right  and 
claim  of  the  Appellants  founded  upon  the  Appeal  in  this 
cause  instituted  be  declared  forfeited,  inasmuch  as  the 
claim  of  the  Appellants  in  and  by  their  intervention  made 
does  not  amount  to  or  exceed  fifteen  pounds,  currency." 

Lelieyrb,  for  Respondent. 

The  right  of  Appeal  from  judgments  rendered  in  the  Cir- 
cuit Court  for  Lower  Canada,  to  this  Court,  is  regulated  by 
the  53d  sec.  12  Vict.  Cap.  38,  by  which  it  is.  enacted,  that 
an  Appeal  shall  lie  to  the  Superior  Court  from  any  judgment 
rendered  by  the  Circuit  Court,  in  any  suit  or  action  in  which 
the  sum  of  money  or  the  value  of  the  thing  demanded  shall 
exceed  £15  ;  now  the  amount  demanded  by  the  Appellants 
is  only  £4  13s.  6d.,  their  interest  does  not  exceed  that 
amount,  it  is  manifest  therefore  that  they  do  not  come  within 
the  provision  of  the  53d  section  just  cited.  If  the  Respondent 
had  contested  the  Intervention  of  the  Appellants,  and  had 
failed  in  her  contestation,  would  she  have  had  a  right  to 
claim  an  appeal  in  a  matter  which  amounted  only  to  the 
sum  of  £4  13s.  6d.  ;  clearly  not.  The  rule  must  work  both 
ways,  and  if  the  Respondent  could  have  had  no  appeal  in  the 
case  of  a  contestation,  it  follows  that  the  Appellants  can 
have  no  greater  right.  It  is  not  the  right  of  the  Respondent 
that  is  in  question,  her  rights  are  settled  by  the  judgment 
upon  the  saisie-arrêt  issued  in  the  cause.  The  rights  to  be 
submitted  to  the  Court  in  viijue  of  the  appeal  instituted  are 
the  rights  of  the  Appellant  to  the  extent  of  £4  13s.  6d.  and 
no  more.  (1) 

Andrews,  for  Appellants. 
(1)  12  YicU  Cap.  38,  Sees.  53  and  82  :— 2  Howard's  Rep;  73. 
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The  judgment  sought  to  be  appealed  from  is  not  a  judgment 
upon  the  intervention  of  the  Appellants  by  which  they  claim 
a  sum  less  than  £16,  but  it  is  a  judgment  upon  the  Respon- 
dent's demand  for  a  sum  exceeding  £15,  quoad  which 
demand  the  Appellants  were  excipients  or  Defendants.  If 
the  judgment  upon  the  Respondent's  motion  had  been 
adverse  to  her,  she  would  have  had  the  right  to  appeal,  she 
must  therefore  be  subject  to  her  adversaries'  having  the  same 
right  ;  eadem  debet  esse  ratio  comniodi  et  incommodi. 

It  cannot  be  pretended  that  it  is  the  amount  of  the  Appel- 
lants' interest  that  decides  their  right  to  appeal,  for  it  is  be- 
yond doubt,  that  a  party  demanding  £20  and  obtaining  judg- 
ment for  £15  only,  may  appeal  though  manifestly  the  amount 
of  his  interest  is  but  to  the  extent  of  £15.  Neither  is  it  the 
amount  for  which  the  judgment  is  rendered  (although  if  it 
were,  the  Appellants'  right  to  appeal  would  be  evident)  that 
regulates  the  right  of  appeal  ;  as  in  an  action  for  £20  and  a 
judgment  for  £15,  the  Plaintiff  would  be  entitled  to  appeal. 

The  82nd  Sec.  of  the  12  Vict.  Chap.  38;  enacts  that 
"  whenever  the  right  to  appeal  from  any  judgment  of  any 
"  Court  is  dependant  upon  the  amount  in  dispute,  such 

"  amount  shall  be  understood  to  be  that  demanded  and  not 

• 

"  that  recovered,  if  they  be  different."  The  question  here 
then  is,  what  is  the  amount  demanded  in  the  cause  in  which 
the  Judgment  complained  of  was  rendered.  The  answer  is 
a  sum*  exceeding  £15,  rendered  upon  the  Respondent's 
motion  on  her  own  demand.  Had  the  Judgment  in  conse- 
quence of  à  coniesiaiiion  en  fait  ou  en  droit  of  the  Appellants* 
Intervention  been  given  upon  their  Intervention,  it  being  for 
a  less  sum  than  £15,  unquestionably  they  would  have  had 
no  appeal.  A  case  analogous  to  the  present  came  before  the 
Court  of  Queen's  Bench.  (1) 

(1)  Ist  Lower  Canada  Reports  fHB,  Gugy  and  Gugy, 
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There,  an  execution  issued  for  an  amount  (non  appealable) 
to  which  execution  the  Defendant  filed  an  opposition  plead- 
ing compensation,  by  another  Judgment  for  an  amount 
(appealable)  :  this  opposition  being  dismissed,an  appeal  from 
the  Judgment  dismissing  it  was  denied.  The  Chief  Justice 
Sir  James  Stuart,  in  rendering  the  Judgment  of  the  Court, 
stated  the  reason  to  be  "  Because  the  execution  is  the 
^^  demanda  the  opposition  is  only  an  exception  to  this  demand, 
"  it  is  then  the  execution  that  must  regulate  the  appeal." 
The  opposition  was  by  the  Court  held  not  to  be  the  demand, 
then  how  can  the  Intervention  here  be  deemed  the  demand. 
There  is  no  distinction  to  be  made  between  an  Opposition  and 
an  Intervention,  an  Intervention  after  Judgment  is  an  Oppo- 
sition, an  Opposition  before  Judgment  is  an  Intervention, 
every  Intervening  party  Or  Opposant  is,  quoad  his  own  Inter- 
vention or  Opposition,  a  Plaintiff,  and  the  party  contesting 
them  is  an  Excipient  or  Defendant.  But  every  Intervening 
party.  Opposant,  quoad  the  party  whose  right  he  contests 
becomes  an  Excipient  or  Defendant,  and  if  that  Party  is  a 
Plaintiff,  then  clearly  the  Judgment  rendered  in  the  Court 
below  was  upon  the  Respondent's  demand,  to  which  we  were 
Excipients  :  it  could  not  have  been  upon  the  Appellants'  Inter- 
vention since  that  is  still  pending  and  unadjudicated  upon. 
Had  the  Respondent  pursued  the  more  correct  course  of 
moving  for  an  orderto  have  the  monies  in  the  hands  of  the  ^ter^- 
saisi  paid  into  Court,  to  await  a  Judgment  of  Distribution, 
and  thereupon  by  the  Clerk's  Report  of  Distribution  she  had 
found  herself  excluded  from  a  share  of  the  monies,  the  whole 
amount  having  been  given  to  other  parties,  and  upon  her 
contestation  of  such  Report  a  dismissal  of  her  contestation 
had  followed,  she  would  have  had  an  undoubted  right  to 
appeal  from  such  Judgment;  then  if  on  the  other  hand,  instead 
of  having  been  excluded,  she  had  been  collocated  for  the 
whole  amount  of  her  demand,  would  not  such  other  parties 
have  had  the  same  right  to  appeal,  having  contested  her 
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collocation  and  failing  thereiiiyeadetn  debet  esse  ratio  commodi 
et  incommodij  and  if  they  could  have  appealed  from  that 
Judgment,  where  the  merits  of  their  Intervention  had 
been  considered  and  where  it  might  be  contended  the 
Judgment  was  given  upon  it,  which  was  for  an  amount 
non-appealable,  a  fortiori  would  they  have  that  right  where 
their  Intervention  has  been  totally  overlooked,  and  where 
the  Judgment  has  been  evidently  rendered  upon  the  Plain- 
tifi's  demand  for  a  sum  appealable.  In  the  case  now  under 
consideration,  the  Appellants'  Intervention  was  never  brought 
under  the  consideration  of  the  Court  below,  the .  Judg- 
ment was  obtained  by  surprise,  there  had  been  no  pleading, 
no  enquête^  nor  any  hearing  upon  the  Appellants'  Inter- 
vention, and  therefore,  there  could  have  been  no  Judgment 
upon  ;it.  The  Judgment,  on  the  contrary,  was  given  upon 
the  Plaintiff's  demand  which  was  for  a  sum  exceeding 
£15,  and  from  which  Judgment  an  appeal  lies  according 
to  the  53d  Sec.  of  the  12th  Vict.,  Chap.  38,  which  is 
in  these  words  "  That  from  any  Judgment  rendered  by 
"  the  Circuit  Court  in  any  suit  or  action  in  which  the  sum 
^^  of  money  demanded  shall  exceed  £15  currency,  an  appeal 
"  shall  lie  to  the  Superior  Court." 

If  this  Court  now  decides  this  Appeal  against  the  Res- 
pondent, her  demand  exceeding  £20  sterling,  she  may  again 
appeal  to  the  Court  of  Queen's  Bench.  But  the  scale  of 
justice  cannot  hang  so  unevenly  as  to  grant  her  trois  degrés 
de  justice  or  gradations  ol  Tribunals,  and  allow  her  Adversary 
but  one. 

The  Court  maintained  the  pretensions  of  the  Respondent, 
and  dismissed  the  Appeal. 

The  Judgment  is  as  follows  : 

The  Court  having  seen  and  examined  the  proceedings  had 
and  of  record  in  this  cause,  and  having  heard  the  parties  by 
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their  Connsel  re^pectively  upon  the  motion  of  the  said  Emma 
Gravely,  the  Respondent,  that  all  right  and  claim  of  the  said 
Appellants  founded  upon  the  Appeal  in  this  cause  instituted, 
be  declared  forfeited  and  the  said  Appeal  dismissed,  with 
costs,  and  the  record  remitted  to  the  Court  below  for  the 
causes,  matters  and  things  in  the  said  motion  mentioned  : 
it  appearing  that  the  amount  claimed  by  the  said  Robert 
Henry  Russell  and  John  Partington  Russell,  as  Intervening 
parties  in  the  Court  below,  is  the  sum  of  four  pounds,  thir- 
teen shillings  and  six  pence,  of  lawful  current  money,  and  no 
more  :  It  is  hereby  ordered  and  adjudged  that  the  said 
Appellants,  Robert  Henry  Russell  and  John  Partington  Rus- 
sell, have  forfeited  all  ri^t  and  claim  founded  on  the  said 
Appeal,  and  that  the  said  Appeal  is  hereby  dismissed,  with 
costs  in  favor  of  the  said  Emma  Gravely  against  them  the 
said  Appellants. 

AmoREWs  and  Campbell,  for  Appellants. 
LsLiEVRE  and  Anqebs,  for  Respondents 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Yanfelsoit  and  Moitdelet,  Justices, 

Exporte — St.  Louis,  PsnnoifXR. 


Held,  that  Manicijnl  ConncilB  have 
an  exclusivejiirisdiction  IB  controverted 
élections,  and  that  no  mandamiu  lies  in 
such  case. 


Jugé,  qne  les  conseils  mnnicipaox 
ont  une  jurisdictioii  exdosive  dans  let 
contestations  d'élection,  et  que  le  Writ 
de  Mandamm  ne  doit  pas  émantr  dui 
tel  cas. 


Judgment  the  lOth  May,  1852. 


This  was  a  Requête  IdbeUéCj  under  the  Writs  of  Preroga- 
tive Act,  (1)  praying  for  redress  against  a  person  vho  had 
usurped,  as  was  alleged,  a  scat  in  the  Council  of  the  Borough 
of  William  Henry.  The  Defendant  answered  that  the  Council 
had  in  due  form  considered  and  maintained  the  validity  of 
his  election — the  matter  having  been  brought  before  that 
body.  The  Minutes  of  their  proceedings  were  now  before 
the  Court.  The  Statute  conferred  on  the  Council  the  right 
to  determine  the  point  ;  and  even  if  the  Defendant  had 
offered  no  further  evidence  than  this,  the  Plaintiff  could  not 
have  succeeded.    Requite  dismissed.  (2) 


(1)  12th  Vic.  Cap.  41.  By  the  11th  Sec.  it  is  among  other  things  enacted 
"  That  after  this  Act  shall  come  into  force,  whenever  any  Corporation,  Pohlic 
Body  or  Board  shall  refuse  or  neglect  to  make  any  election  &c.,  or  ruton  to- 
their /unctioru  tuck  of  its  member»  ae  skaU  have  been  removed  toUhmU  sufiektU 
cauee  ;  and  in  ail  cases  in  which  a  Writ  of  Mandamus  will  lie  and  may  b» 
legally  issued  in  England,  it  shall  be  lawfid  for  any  person  interested  in  such 
Corporation,  Public  Body  or  Board,  &c.,to  apply  for  a  Writof  Jlfam2afauw,  &c'' 

(2)  In  a  case  decided  at  Quebec,  in  December,  1852,  No.  887,  Giroox  and  the 
Municipality  of  the  County  of  Quebec,  the  Writ  of  Mamdamus  has  been  allowed 
in  the  nrst  mstance  under  similar*circumstaiices.  Thii  case  and  the  one  above 
mentioned  will  be  reported  at  length. 


AN  INDEX 

or  THE 

PRINCIPAL   MATTERS. 

ACTIO  PAULIANA. 


Heldy  that  the  rescision  of  deeds, 
alleged  in  an  opposition  afin  d^imr 
nuUr^  cannot  be  prayed  for,  unless 
all  the  parties  to  such  deeds  are 
joined  in  the  proceedings  ;  and  that 
in  such  case,  recourse  must  be  had 
to  the  revocatory  action  or  actio 
PaidUma, 


Jugé,  que  la  nullité  d'actes  invo- 
qués dans  une  opposition  afin  d'an- 
nuler,  ne  peut  être  demandée  à 
moins  que  toutes  les  parties  à  ces 
actes  ne  soient  mises  en  cause  ;  et 
que  dans  tel  cas»  il  faut  intenter  l'ac- 
tion révocatoire  ou  Paulienne. 


Mignier  vs.  Mignier. 

ADVOCATES 

Heldy  that  under  the  Act  13  ^  14 
Vic.  ch.  37,  sec.  15,  Advocates,  not 
practising,  are  not  liable  to  the  tax 
thereby  imposed  for  paying  re- 
porters. 
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MonkvB*  Viger. 


Ju^,  que  sous  l'acte  de  la  13  et 
14  Yict.  chap.  37,  sec.  15,  les  Avo- 
cats qui  ne  pratiquent  pas,  ne  sont 
pas  tenus  au  paiement  de  la  taxe 
imposée  par  cet  Acte,  pour  la  rétri- 
bution des  rapporteurs. 

13 


AMENDMENT  OF  APPEAL  BOND, 

iSeeAppxAL,  s.  4. 

AMEUBLISSEMENT. 


Held^l.  that  the  donation  by  an 
ascendant  of  one  of  the  conjoints,  in 
a  marriage  contract,  of  an  immo- 
veable, destined  to  enter  into  the 
community,  is  an  omeMissement 
within  the  meaning  of  the  law  ;  2. 
that  such  ameublSsement  has  no 
effect  except  as  regards  the  com- 
munity, and  between  the  cmjovnls 
themselves  ;  3.  that  the  immovea- 
ble preserves  its  quality  of  propre 
up  to  the  time  of  portage  ;  4.  that 
the  other  conjcvnt  being  dead,  and 
the  child  born  of  the  marriage  afler- 
wards  dying  without  issue  and  before 
partage^  the  amtvJbiissemsnt  has  no 
longer  any  effect,  and.  the  collateral 
heirs  of  the  conjointy  in  whose  favor 
it  was  stipulated,  can  claim  no  rights 
in  such  immoveable. 

Chariehois  and  Headley. 


Jugé — 1.  que  la  donation  par  un 
ascendant  d'un  des  conjoints,  dans  un 
contrat  de  manage,  d'un  immeuble 
pour  entrer  en  la  communauté,  est 
un  ameublissement  aux  termes  de 
la  loi;  2.  que  tel  ameublissement 
n'a  d'effet  que  pour  la  communauté 
et  vis-à-vis  les  conjoints  ;  3.  que 
cet  immeuble  conserve  sa  qualité  de 
propre  jusqu'au  partage  ;  4.  que 
l'autre  conjoint  étant  d&édé,  et  l'en- 
fant, issu  du  mariage»  décédant  en- 
suite sans  hoirs  de  son  corps,  et 
avant  partage,  l'ameublissementn'a 
plus  d'effet,  et  les  héritiers  collaté- 
raux du  conjoint,  en  faveur  duquel 
l'ameublissement  a  été  stipulé,  ne 
peuvent  rien  réclamer  dans  cet  im- 
meuble. 
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APPEAL. 


1.  Held,  that  a  judgment  of  the 
Superior  Court,  reiasmg  to  grant  a 
Writ  oïMmdamuiy  nnon  a  retitioa 
eomplaining  that  the  Biahop  of  Que- 
bec nas  refuied  to  read  the  fimeral 
aerrice  oyer  the  dead  body  of  an 
indiyidoaly  is  a  final  judgment,  and 
may  be  appealed  'from,  according 
to  the  proyiaions  of  the  12  Vic.  ch. 
41^  sec.  20. 


1,  Jngéyqn'imjngeme&tdelaCaiir 
SAérieore.  refasant  l'émanation 
d^  Writ  de  itfowAwmtf,  oar  requête 
exposant  qne  PKydqae  de  Qoèbee 
a  refusé  de  lire  le  seryiee  fbnâxe 
sur  le  corps  d'an  défont,  est  un  juge- 
ment final,  dont  il  y  a  appel,  aux 
termes  de  la  12  Vie.  c.  41,  a.  20. 


Wwrldeand  Ihe  Lord  Bùhop  oj  Quibee. 
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fL  Held,  that  a  Writ  of  Appeal, 
and  not  a  Writ  of  Error,  will  fie  in 
the  case  of  a  Jury  Trial,  when  the 
grieyance  is  not  merely  an  error  in 
a  matter  of  law,  and  it  there  is  no 
plea  determined  bytheyerdict  of 
the  jury,  but  a  final  adjudication 
upon  law  and  fact 

Ca$ey  and  OoldsmioL 

3.  Held,  that  an  appeal  lies  from 
an  order  of  the  Superior  Court  dis- 
charging an  Inscription  for  hearing 
in  yaoation,  on  the  merits  of  an 
exceptwn  d  la  forme^  without  the 
consent  in  vrriting  of  the  parties  for 
such  hearing  out  of  term. 

DeoM  and  Taylor. 


2.  Jugé,  qu'il  Cuit  xmWrit  d'Appel, 
et  non  un  Wrii  d'Ëireur,  {Writ  tf 
Error)  dans  le  cas  d'un  procès  par 
jury,  si  les  mefs  ne  sont  pas  ezcki- 
siyement  fondés  sur  une  emar 
de  droit,  et  si  un  point  de  loi  n'a 
point  été  déterminé  par  le  yerdict  da 
jury,  mais  s'il  s'agit  d'un  jugement 
final  fondé  sur  le  fait  et  le  droit. 
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3.  Jueé,  qu'il  y  a  lieu  d'appeler  d'an 
ordre  de  la  Cour  Supérieure  radiant 
une  Inscription  pour  audition  au  mé- 
rite en  yacance,  sur  une  exception 
à  la  forme,  en  l'absence  d'un  con- 
sentement par  écrit  des  parties  pour 
telle  audition  hors  du  terme.  ' 

227 


4.  The  omission  by  an  Appellhnt 
to  annex  copy  of  an  appeal  bond, 
certified  by  the  officer  in  whose 
custody  it  is  kept  of  record^  to  his 
original  petition  in  appeal,  in  com- 

Îiiance  with  the  provisions  of  the 
2th  Vic.  ch.  38,  sec.  55,  is  fatal. 
The  Court  will  not  permit  such 
Appellant  to  supply  the  deficiency 
by  nling  a  copy  of  the  bail  bond. 

Ckrmainaind  Féstna* 

5.  The  judgment  obtained  by  the 
Plaintifi  in  the  Court  below  exceed- 
ed £15»  currency»  the  Plaintiff  sued 
out  a  totm-ofTél  upon  which  judg- 
ment was  rendered  for  a  sum  also 
exceeding  £15,      The  Appellants 


4.  L'Omission  par  un  Appelant 
d'annexer  copie  du  cautionnement 
en  appel,  certifié  par  l'officier  en  la 
garde  duquel  il  est  demeuré,  à  la 
requête  originale  en  appel,  en  con- 
fprmité  aux  dispositions  de  la  12 
Vie.  cap.  38,  sec.  55,  est  fatale.  La 
cour  ne  permettra  pas  que  l'Appe- 
lant en  pareil  cas  i^upplée  telle  omis- 
sion en  produisant  une  copie  du  cau- 
tionnement. 
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5.  Le  jugement  obtenu  par  la  De- 
manderesse en  Cour  Inférieure 
excédait  £15,  courant,  la  Deman- 
deresse émana  un  Writ  de  saisîe- 
airét,  sur  lequel  jugement  fut  rendu 
pour  une  somme   excédant    aussi 
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had  intervened  in  the  cause  claim- 
ing of  the  monies  arrested  £4  13  6, 
and  being  dissatisfied  with  Xhg 
judgment  rendered  upon  the  saisiS^ 
arrêt  they  had  appealed  from  the 
same. 

Held,  that  in  such  case  the  de- 
mand of  the  Appellants  not  exceed- 
ing £15^  they  had  no  right  of  Appeal 


RuuiU  and  Gravdey, 


£15.  Les  Appelants  étaient  inter- 
venus dans  la  cause  réclamant 
£4  13  6,  des  argent  saisis-anêtés,  et 
se  croyant  lézâ  par  le  jugement 
rendu;  sur  la  saisie-arrèt,  ils  en 
avaient  appelés. 

Jugé^  que  dans  l'espèce  la  de- 
mande des   Appelants  n'eicédant 
Sas  £15,  ils  nWaient  aucun  droit 
'Appel. 
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ASSIGNMENT. 


1.  Held,  that  a  Bailiff's  certifi- 
cate cannot  be  taken  as  authentic 
to  establish  the  signification  of  an 
assignment  before  notaries.      « 

St,  John  vs.  DeUale. 

2.  Held,  that  an  assignment  made 
by  a  baiUeur  de  fonds  of  part  of  a 
sum  of  money  due  him  for  the  price 
of  the  sale  of  an  immoveable  proper- 
ty,  gives  the  assignee  a  ri^ht  to  be 
collocated  concurrently  with  the 
assignor,  upon  the  proceeds  of  the 
sale  of  such  immoveable  property, 
notwithstanding  that  such  assign- 
ment is  made  by  the  assignor  with- 
out any  warranty  whatsoever,  the 
assignee  accepting  thereof  à  ses 
frais,  risques  et  pénis. 

Wurtilevs.  Henry. 


1.  Jugé,que  le  certificat  de  l'Huis- 
sier n'est  pas  une  preuve  authen- 
tique de  la  signification  d'un  trans- 
port fait  devant  notaires. 
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Jugé,  que  le  transport  fait  par  tm 
bailleur  de  fonds  de  partie  d'une 
somme  d'argent  à  lui  due  pour  prix 
de  la  vente  «L'un  immeuble,  donne 
au  cessionnaire  le  droit  d'être  collo- 
que concurremment  avec  le  cédant, 
sur  le  produit  de  la  vente  du  dit  im- 
meuble, nonobstant  que  tel  transport 
soit  fait  par  le  cédant  sans  garantie 
quelconque,  le  cessionnaire  l'accep- 
tant à  ses  frais,  risques  et  périls. 
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BANKRUPT  BSTATS. 


Held>  that  in  an  action  brought  by 
the  Cessionnaire  of  the  Assignees 
of  a  Bankrupt  Estate,  who  has  pur- 
chased the  outstanding  debts  ot  the 
estate,  it  is  necessary  to  allege  in 
the  Declaratfon  that  the  sale  was 
made  by  the  order  of  the  Judge,  and 
that  the  formalities  required  by  the 
t>7th  section  of  the  Bankrupt  Act 
have  been  complied  with. 

Warner  vs.  Memagh* 


Jugé,  que  dans  une  action  par  le 
Cessionnaire  des  Syndics  d'une 
Faillite,  des  créances  de  la  faillite, 
il  est  nécessaire  d'alléguer  dans  la 
déclaration  que  la  vente  a  eu  lieu 
par  ordre  du  Juge,  et  que  les  forma- 
lités requises  par  la  67e  section  de 
l'acte  des  Banqueroutes  ont  été  ob- 
servées. 


BIGAMY. 


Held,  that  in  an  indictment  for 
Bigamy,  committed  in  a  foreign 
country,  it  is  necessary  that  the 
indictment  should  contain  the  aile- 


Jugé,  que  dans  un  acte  d'accusa- 
tion pour  Bigamie,  commise  dans  un 
pays  étranger,  il  est  nécessaire  d'al- 
léguer dans  tel  acte  que  le  prévenu 
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gfitiflni  thM  tb«  aaoiwd  ii  a  Britiah 
■pbjeot,  that  he  is  or  wm  resident 
in  the  Province,  and  that  he  left 
the  same  with  intent  to  commit  ttie 
ofience. 

Semble,  that  the  word  <' else- 
where" in  the  provincial  statute 
4th  and  6th  Vic.  ch.  27,  sec.  22, 
extends  to  Bigamy  committed  in  a 
foreign  jurisdiction. 

Regina  vs.  McQiuiggan. 


ait  un  ci^el  ftnglali»  q«Hl  mk  mi  qntl 
a  été  domiollié  dans  cette  Piovinoe, 
et  qu'il  en  est  parti  dans  Pintentioo 
de  conmiettre  le  crime. 

Il  semble,  que  le  mot  ''  aillears" 
dans  le  statutprovincial  de  la  4e  et 
5e  Vict.  ch.  27,  sec.  22,  s'étend  à  la 
Bigamie  commise  dans  une  jurisdie- 
tion  étrangère. 
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BORNAGE.— Costs. 


Held,  that  in  an  action  en  bornage, 
if  the  Defendant  denies  the  Plain- 
tiff's right  of  action,  he  must  be 
condemned  to  pay  costs. 

Weymess  and  Cook. 


Jugé,  que  si  dans  une  action  sn 
bornage,  le  Défendeur  nie  au  0e- 
man<!eur  son  droit  d'action,  il  doit 
être  condamné  aux  frais. 
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CANONICAL  DECREE, 
See  Certioraiu. 


CAPIAS,  LiabUity  of  BaU. 


Held,  that  the  liability  of  the  bail 
to  the  Sheriff  on  a  Writ  of  Cap,  ad 
Resp,^  is  for  the  amount  endorsed  on 
the  Writ,  and  no  more  :  That  where 
the  Sheriff  has  taken  bail  for  double 
the  amount  of  the  debt  sworn  to  in 
the  affidavit^  .and  the  Plaintiâ  has 
afterwards  obtained  a  judgment  for 
a  larger  amount,  the  liability  of  the 
bail  cannot  be  extended  beyond  the 
amount  sworn  to  in  the  affidavit, 
and  endorsed  on  the  Writ  of  Gap. 
ad  Resp.  :  That  an  assignment  by 
the  joint  Sheriff  under  their  custo- 
mary signature,  and  in  the  form 
used  in  England,  is  a  good  assign- 
ment :  That  a  motion  by  the  De- 
fendant to  be  permitted  to  put  in 
special  bail  for  the  amount  sworn  to 
and  endorsed  on  the  Writ,  which 
motion  was  rejected,  is  not  a  suffi- 
cient compliance  with  the  Writ,  so 
as  to  relieve  the  bail  to  the  Sherifi. 


Tbrrana  vs.  Gilmtmr. 


Jugéy  que  l'obligation  contractée 
en  vertu  d'un  cautionnement  donné 
au  Shérif  sur  un  Cap.  ad  Resp,,  est 
pour  le  montant  porté  au  dos  du  Bref^ 
et  pas  davantage  :  Que  dans  l'espèce 
où  le  Shérif  a  piis  le  cantionnonent 
IK>ur  le  double  du  montant  men- 
tionné en  l'affidavit,  et  que  le  De- 
mandeur a  obtenu  jugement  ponr 
une  plus  forte  somme,  l'obligation 
de  la  caution  ne  peut  excéder  le 
montant  mentionné  dans  l'affidavit, 
et  endoesé  sur  le  Writ  de  Capias  : 
Que  le  transport  par  des  Shérifk 
conjoints  sous  lenr^sig^nature  ovdi- 
naire,  et  dans  Ja  forme  usitée  en 
Ançleterre^  est  valable:  Qu'une 
motion  faite  par  le  Défendeur  à 
l'effet  qu'il  lui  soit  permis  de  donner 
un  cantionnement  spécial  pour  le 
montant  mentionné  en  l'affidavit,  et 
porté  sur  le  Writ,  laquelle  a  été  re- 
jetée,  n'est  pas  une  exécution  suffi- 
sante dob  exigences  du  Writ«  pour 
libérer  les  cautions  envers  le  Shéiif. 
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CERTIOfiARI, 


1.  HaULtkat  thaMeleiiaidoo]  da- 
0166  of  HbOraoa  the  Arohbishop 
of  Quebec,  for  the  erection  of  a  jiar- 
iflh,  is  not  a  clyii  proceeding  sabject 
to  the  revision  of  the  Superior  Court 
h^  means  of  a  Writ  of  Certiorari  : 
That  such  proceeding  is  purely 
ecclesiastical,  without  the  jurisdic- 
tion of  the  Superior  Court,  so  long 
as  no  proceedings  are  had  for  the 
purpose  of  obtaining  a  ratification 
of  such  decree  by  the  civil  autho- 
rities. 

Quay.  Exporte^ 

%  The  Defendant,  in  the  case  of  a 
Writ  of  Certiorari,  cannot  compel 
the  Petitioner  to  proceed  upon  such 
Writ  by  a  mere  motion,  the  pro- 
ceedings to  be  had  in  such  case 
must  be  by  means  of  a  procedendo, 

Mcrriiset  vt.  Carier» 


1.  Jugé,  ena  la  déewt  oanoniqua  da 
Sa  Gr&oe  r  Archevêque  de  Quebee, 
érigeant  une  paroisse,  n'est  pas  une 
procédure  civile  qui  jniisse  être  re- 
visée par  la  Cour  Supérieure  au 
moyen  d'un  Writ  de  Certiorari: 
Que  ce  n'est  qu'une  procédure  pure- 
ment ecclésiastique,  nors  de  la  juris- 
diction de  cette  Cour,  tant  qu'il  n'y 
a  point  de  procédure  pour  ootenir  la 
ratification  civile  de  tel  décret. 
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2.  Le  Défendeur,  dans  le  cas  d^un 
Writ  de  Certiorari,  ne  peut  con- 
traindre le  Requérant  à  procéder  sur 
tel  Writ  au  moyen  d'uive  simple 
motion  à  cet  eiiet,  il  faut  procéder 
en  pareil  cas  par  le  moyen  du  pro- 
cedendo. 
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COMMUNITY. 


Held,  that  a  party  who  contracts 
a  second  marriage,  cannot  dispose 
by  marriase  contract  in  favor  or  his 
second  wife  of  any  portion  of  the 
canqviits  of  the  first  community,  or 
of  a  greater  portion  of  the  acquêts 
than  that  accruing  to  the  child 
taking  the  smallest  share. 

Keith  vs.  BigeUno. 


Jugé,  qu'un  homme  qui  convole 
en  secondes  noces,  ne  peut,  par  son 
contrat  de  mariage  avec  sa  seconde 
femme,  disposer  en  sa  faveur  d'au- 
cune portion  des  conquéts  de  la  pre- 
mière communauté,  ou  d'une  plus 
grande  portion  des  acquêts  que  la 
part  afférente  à  l'enfant  le  moins 
prenant. 
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CONTESTATION    DP  OPPOSITIONS, 

8ee  Plxadimos. 

CONTRACT  OF  MARRIAGE, 

See  COMHUKITT. 


CONTRAINTE  AGAINST  A  SHERIFF. 


Held,  that  an  interlocutory  judg- 
ment requiring  Boston  and  Coffin, 
joint-sheriff,  to  deliver  up  certain 
machinery  seized  under  process  of 
revendication  cannot  t)e  made  ex- 
ecutory against  Boston  alone,  he 
having  since  the  judgment  become 


Jugé,  qu'un  ordre  donné  par  la 
Cour  à  Boston  et  Coffin,  sbérifs  con- 
joints, de  livrer  une  machine  saisie 
par  voie  de  revendication,  ne  peut 
être  mis  en  force  contre  Boston  seul, 
resté  seul  Shérif  depuis  l'ordre 
donné,  en  autant  que  cet  ordre  ne 
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BoleSherifi^  ahd  the  judgment  not 
having  been  signified  to  or  made 
execntory  against  him  : — The  rule 
for  contraisUe  discharged. 

McPherson  vs.  Irwin, 


lui  avait  pas  été  signifié,  ni  déclaié 
exécutoire  contre  lui  :  —  La  rèda 
pQur  contrainte  contre  lui  à  cet  enst 
mise  au  néant. 
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COSTS.— i9ee  aUo  Bojinaox. 


1.  Held,  that  a  Plaintiff  has  a  right 
to  be  collocated  by  privilege^  for  all 
his  costs  of  suit,  when  sucn  costs 
are  indispensably  necessary  to  ob- 
tain the  seizure  and  sale  of  the 
defendant's  real  estate. 

Gameau  va.  Fortin, 

2.  Held,  that  costs  in  a  cause  can- 
not be  attached  by  a  creditor,  during 
the  pendency  of  a  cause,  as  belong- 
ing to  tho  party,  to  the  prejudice  of 
the  Attorney. 

Gauthier  vs.  Leniicux, 


1.  Jugé,  qu'un  Demandeur  a  droit 
d'etre  colloque  par  privilege  pour 
ses  frais  d'action,  lorsque  ces  fnis 
sont  indispensables  pour  poursuivra 
la  saisie  et  vente  aes  immeubles 
du  Défendeur. 
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2.  Jugé,  que  les  frais  dans  une 
cause  ne  peuvent  être  saisis-arrê- 
tés, pendant  l'instance,  conmie  ap- 
partenant à  la  partie^  par  un  tiers,  son 
créancier,  au  préjudice  du  Procu- 
reur. 
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CURATOR  TO  VACANT  ESTATE. 


Held,  that  a  creditor  who  has  ob- 
tained a  judgment*against  a  curator 
to  a  vacant  estate^  can  lawfully 
direct  a  persona]  action  against  such 
curator  to  compel  him  to  render  an 
account  of  his  administration.  (Sir 
James  Stuart  disaerUimte  upon  the 
principle  that  the  curator  ought  to 
have  Deen  made  a  party  to  tl^e 
cause,)  judgment  of  the  Superior 
Court  reversed. 

VaUeauand  Oliver, 


Jugé,  qu'un  créancier  qui  a  ob- 
tenu un  jugement  contre  un  cura- 
teur à  une  succession  vacante,  peut 
valablement  diriger  une  action  per- 
sonnelle contre  tel  curateur  pour  lui 
faire  rendre  un  compte  de  sa  ges- 
tion. (Sir  Jamks  Stuart  cfûseA- 
tiefUe  sur  le  principe  C|ue  le  cura- 
teur aurait  dû.  être  mis  en  cause,) 
jugement  de  la  Cour  Supérieure  in- 
firmé. 
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CURATOR, 
See  Plxadinos,  s.  3. 


DELIVERY. 


1.  The  Defendant  undertook  to 
deliver,  and  the  Plaintiff  agreed  to 
receive,  14,000  feet  Birch  timber, 
merchantable  and  averaging  a  cer- 
tain size,  the  said  tiixioer  to  be 
piled  on  the  Defendant's  wharves 
during  the  winter  of  1844-5,  and  to 
be  delivered,  as  required  by  the 
Plaintiff,  during  the  easuipg 


1.  Le  Défendeur  entreprit  de 
livrer,  et  le  Demandeur  de  recevoir, 
14,000  pieds  de  merisier,  bois  mar- 
chand et  de  certaine  dimension 
spécifique,  leauel  bois  semit  empilé 
sur  les  quais  du  DéDondeur,  penoant 
l'hiver  de  1844-^,  et  livré  au  De- 
mandeur à  mesure  qu'il  en  aurait 
besoin,  pendam  la  saison  de  la  na- 
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of  naTigation  ;  a  anantity  of  timber^ 
piled  upcm  the  wnanres  of  the  De- 
fendant, was  destrojred  by  fire  daring 
the  winter»  before  it  had  been  mea- 
anred  as  between  the  Plaintiff  and 
the  Defendant.  Held,  that  there 
liad  been  no  delivery  of  any  timber 
by  the  Deiendant  to  the  Plaintifi; 
latly.  BecauBe  there  had  been  no 
meamirement  of  the  Timber  ;  2ndly. 
Beoause,  therefore,  the  timber  had 
not  been  asoertained  to  be  of  the 
leqniaite  average  size  ;  and  3rdly. 
Becaose  the  timber  had  not  been 
ascertained  to  be  of  the  required 
quality. 

Levey  vs.  Lowndee, 


▼igation  ensuivante  ;  une  quantité 
de  bois,  empilée  sur  les  quais  du 
Défendeur,  fut  détruite  pendant 
Phiver,  avant  que  ce  bois  eut  été 
mesuré  conjointement  par  le  De- 
mandeur et  le  Défendeur.  Jugé, 
qu'il  n'y  avait  eu  aucune  livraison 
par  le  Défendeur  au  Demandeur, 
io.  Parcequ'il  n'y  avait  eu  aucun 
mesurage  du  bois  en  question  ; 
2o.  Pareeque,  conséquemment,  il 
n'avait  pas  été  constaté  que  le  dit 
bois  fut  de  la  dimension  spécifique 
requise  ;  et  3o.  Pareeque,  enfin,  le 
dit  bois  n'avait  pas  été  constaté  être 
de  la  qualité  requise. 
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2;  Held,  that  in  the  case  of  non 
execution  of  a  contract  of  sale  of  a 
spécifie  and  determined  article,  de-< 
stroyed  by  via  major,  without  any 
fault  of  the  vendor,  and  which  can- 
not be  replaced,  an  action  can  be 
maintained  for  the  restitution  of 
monies  paid  in  advance  of  such 
contract,  but  cannot  be  maintained 
for  damages  by  reason  of  the  non- 
execution  of  the  same  :  judgment 
of  the  Superior  Court,  accordingly, 


BeatUiiHon — Damages. 


confirmed  as  to  the  restitution,  an 


reversed  as  to  the  damages  awarded. 

Rus8^  and  Levey, 

3.  Where  goods  deliverable  to 
''order  or  assigns,"  are  landed  from  a 
vessel  after  the  expiration  of  the 
delay  allowed  by  law  to  the  importer 
to  land  the  same,  the  Captain  is  not 
liable  for  any  aamag^p  that  may 
accrue  thereto,  after  they  have  been 
placed  upon  the  wharf. 

Seott  vs.  Hesçrof. 


Held,  that  a  donation,  â  titre  one- 
reuXi  containing  changes  eaual  to 
the  value  of  the  immoveable  pro- 
perty thereby  given,  cannot  be  res- 
cinaed  by  reason  of  the  subsequent 
birth  of  a  child,  such  donation  being 
in  the  nature  of  a  sale. 

Sircis  vs.  MkMud. 


2.  Jugé,  que  dans  le  cas  de  la 
non-exécution  d'un  contrat  de  vente 
d'un  objet  spécifique  et  déterminé, 
détruit  par  force  majeure,  sans  la 
faute  du  vendeur,  et  qui  ne  peut 
être  remplacé,  une  action  peut  être 
maintenue  pour  la  restitution  des 
deniers  payes  en  avance  sur  le  con< 
trat,  mais  ne  peut  être  maintenue 
pour  dommages  résultant  de  la  nou- 
exécution  du  contrat  :  jugement  de 
la  Cour  Supérieure,  en  conséquence 
confirmé  quant  à  la  restitution,  et 
infirmé  quant  aux  dommages  ac- 
cordés. 
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3.  Lorsque  des  marchandises  qui 
doivent  être  livrées  **  à  ordre  "  sont 
déchargées  d'un  vaisseau  à  l'expi- 
ration du  délai  accordé  par  la  loi  à 
l'importateur  pour  les  faire  dé- 
char^  r,  le  Maître  du  vaisseau  n'est 
pas  responsable  des  dommages 
qu'elles  peuvent  éprouver  après 
qu'elles  ont  été  déposées  sur  le 
quai. 

477 
DONATION. 


Jugé,  qu'une  donation,  à  titré 
onéreux,  dont  les  charges  égalent 
la  valeur  de  l'immeuble  donné,  ne 
peut  être  annulée  pour  cause  de 
survenance  d'enfant,  car  dans  ce 
cas,  elle  équipoUd  à  vente. 
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1»  Held^  that  the  tale  of  the  unex- 
pired penod  of  an  emphiteotio  leaee^ 
aesonbed  as  such  in  the  Sheriff's 
adverlisement,  imposes  upon  the 
purchaser  the  obligation  of  paying 
the  stipulated  rent  of  such  lease, 
although  this  is  not  made  an  ex- 
press condition  of  the  sale  in  such 
'  advertisement,  and  although  there 
be  no  opposition  aûn  de  (Sarge  for 
the  preservation  of  such  rent  ;  and 
consequently^  that  the  creditor  of 
the  rent  of  such  emphiteotio  lease 
cannot  claim  any  indemnity  upon 
the  price  of  sale,  upon  the  pretext 
that  the  rent  aforesaid  and  the  other 
rights  appertaining  to  him  under 
the  lease,  are  lost,  by  reason  of  his 
not  having  filed  an  opposition  o/în 
de  charge, 

Méthot  vs.  (yCaUaghan. 

%  Held,  that  a  proprietor,  who  has 
allowed  his  property  to  be  sold  upon 
an  execution  agahist  a  Defendant, 
who  held  it  merely  under  an  emphi- 
teotio lease,  can  claim  an  indem- 
nity for  the  loss  of  his  property  upon 
the  price  of  the  sale  of  sucn  property. 

Murphy  vs,  O^Dmovan, 


SMPHTTHEOU, 

1*  Jugé,  auaUTwitede  otouiiiHi 
à  courir  d'un  bail  emphyteotiqQs, 

i\tkQ.\anit  AnrnmA  ftk\  H  una  l'âvArHflaA* 


désigné  comme  tel  dans  l'aveitifli6«< 
ment  du  Shérif^  impose  à  Padjadi- 
cataire  l'obligation  de  payer  le  canon 
emphytéotique,  quoique  cela  ne  soit 
|>as  expressément  dit  dans  cet  aver- 
tissement, et  Quoiqu'il  n'y  ait  pas 
d'opposition  ann  de  charge  à  cet 
effet;  et  conséçiuemment,  que  le 
créancier,  &  qui  est  dû  cette  rente 
ou  canon  emphytéotique,  ne  {«ut 

rs  demander  à  se  faire  indemniser 
même  le  prix  de  l'adjudication, 
sous  le  prétexte  que  sa  rente  et  ses 
autres  droits,  résultant  dubail,80Dt 
perdus,  parce  qu'il  n'a  pas  fait  d'op* 
position  afin  de  charge. 
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2.  Jogé,  qu'un  propriétaire,  qui  a 
laissé  vendre  sa  propriété  sur  un 
Défendeur,  ^ui  ne  la  détenait  qaHk 
titre  de  h&u  emphjrtéotiqac;  peut 
demander  d'être  indemnisé  de  la 
perte  de  sa  propriété  sur  le  prix  de 
l'adjudication. 
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ENGLISH  CIVIL   LAW. 
Déitery  and  Posaeêswiu 


Held— 1.  That  the  English  Ci- 
vil Laws  have  not  been  introduced 
into  Lower  Canada  by  the  Procla- 
mation of  1763,  nor  by  the  Imperial 
Act  (Quebecj  Act)  of  1774  :  2. 
That  by  the  Imperial  Act  6  Gea 
IV.  chap.  59,  the  English  Laws 
have  only  been  introduced  into 
Lower  Canada,  in  respect  of  lands 
held  in  free  and  common  soccage, 
in  the  particulars  of  convevanccy 
descent  or  inheritance,  and  dower  : 
3.  That  in  oider  to  acquire  a  valid 
title  to  real  estate,  there  must  be  an 
actual  delivery  (jlradiiion)  :  4.  That 
to  acquire  a  title  by  prescription 
under  the  French  Law,  there  must 
be  an  absolute  physical  possession 
(possession  tiatureUe). 

Sir  James  Stuart  w.  Bowman. 


Jugé,— 1.  Q.ue  le  Droit  Ciril 
Axiglais  n'a  pas  été  introduit  dans 
le  Bas -Canada  parla  Proclamation 
de  1763,  ni  par  l'Acte  Impérial 
(l'Acte  de  Québec)  de  1774:  2.  Que 
par  l'Acte  Impérial  de  la  6me  Qeo. 
IV,  cap.  S9,  les  Lois  Anglaises 
n'ont  été  introduites  dans  le  Bas- 
Canada,  par  rapport  aux  ten» 
tenues  en  franc  et  commun  soccage, 
que  dans  le  cas  où  il  s'agit  de  ventes, 
ou  cessions,  successions  ou  douaires: 

3.  Que  pour  obtenir  un  titre  valable 
quant  aux  propriétés  immobilières 
il  faut  qu'il  y  ait  tradition  réelle  : 

4.  Que  pour  acquérir  au  moyen  de 
la  prescription,  sous  l'empire  do 
Droit  Français,  la  possession  na- 
turelle est  nécessaire. 
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ENQUÊTES. 


L  Held,  that  in  the  absence  of  the 
retam  to  a  Com»  Bog.  issned  at  the 
instance  of  the  Plaintiff^  a  De- 
fendant cannot  be  compelled  to  pro- 
ceed with  his  Enquête. 

MacfarUme  vs.  Breêler, 

2.  Held,  that  in  the  absence  of 
any  restraining  power  in  the  rule?  of 
TOactice,  or  of  any  order,  confining 
JEnquite  days  in  term  to  cases  Ex 
parUf  the  Conrt  has  no  power  to 
prevent  a  party  from  proceeding 
with  a  contested  case  auring  the 
Enquête  days  in  term. 


La  Banque  du  Peuple  vs.  Boy. 


1.  Le  Défendeur  ne  pent  être  con- 
traint de  procéder  à  son  Enquête 
avant  le  Rapport  d'une  Commission 
Rocatoire  émanée  sur  la  demande 
du  Demandeur. 


2.  Jugé,  Qu'en  l'absence  de  dis- 

r 'tiens  restrictives  dans  les  règles 
pratique,  ou  d'ordre  quelcon- 
que, restreignant  les  jours  d'Ën- 
2u6te  pendant  le  terme  aux  causes 
!!x  parte^  la  Cour  n'a  pas  le  pouvoir 
d'empêcher  une  partie  de  procéder 
à  instruire  une  cause  contestée 
pendant  les  jours  d'enquête  durant 
le  terme. 

239 


Held  1.  That  the  erreur  de  droit 
may  give  rise  to  an  action  for  the 
recovery  back  of  money  paid. 

2.  That  in  the  case  submitted,  a 
partj,  who  has  voluntarily  paid  a 
tax  imposed  by  a  bye-law  of  a  mu- 
nicipal corporation,  which  bye-law 
is  declared  by  the  Court  to  be  void, 
has  a  right  to  recover  back  what  he 
has  so  paid. 


ERROR. 

Paynunt  made  by  Error, 


Jugé  1.  Que  l'erreur  de  droit  peut 
donner  ouverture  à  l'action  en  resti- 
tution. 

2.  Que  dans  l'espèce,  un  citoyen 
ciui  a  volontairement  payé  une  taxe 
imposée  par  un  règlement  de  la  cor- 
poration municij^afe,  que  la  Cour  dé- 
clare nul.  adroit  au  remboursement 
de  ce  qu'il  a  ainsi  payé. 


Leprohùn  and  the  Mayor,  jrc,  of  Montreal. 
EVIDENCE. 


180 


1.  Held,  that  the  certificate  of  a 
Notary,  as  to  the  state  of  mind  of  a 
party  at  the  time  of  making  her  will, 
mat  she  was  same  d^entendtment, 
is  mere  matter  of  style,  and  may 
be  contradicted  by  parol  evidence  ; 
the  Notary  is  not  bound  to  write  the 
original  or  minute  of  tlie  same  with 
his  own  hand. 

Clarke  vs,  Clarke. 

2.  The  former  deposition  of  a 
witness,  may  be  used  by  or  read  to 
him,  upon  a  subsequent  examina- 
tion, though  in  a  dînèrent  proceed- 
ing, to  refîesh  his  memory. 

The  City  Bank  vs.  Coles. 


1.  Jugé,  que  le  certificat  d'un  no- 
taire, quant  a  l'état  mental  d'une 
personne  à  l'instant  où  elle  fait  son 
testament,  qu'elle  était  saine  d'en- 
tendement, est  purement  Â|  sty le.et 
que  cet  énoncé  peut  être^ntredit 
par  témoignage  verbal  ;  le  Notaire 
qui  exécute  un  testament  n'est  pas 
tenu  d'écrire  l'original  ou  la  mûiute 
de  tel  testament  de  sa  propre  main. 

11 

2.  Un  témoin  peut  se  servir  d'une 
déposition  par  lui  déjà  faite,.ou  cette 
déposition  peut  lui  être  lue,  sur  son 
examen  subséquent,  même  dans  une 
procédure  différente,  pour  lui  rafrai- 
chir  la  mémoire. 

1« 
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3.  Held,  that  a  Defendant  cannot 
be  compelled  to  appear,  before  the 
return  of  a  Writ  of  Summons  to 
show  cause  why  certain  witnesses, 
about  to  leave  the  Province,  should 
not  be  examined  ;  that  depositions 
taken  in  such  case  before  appisar- 
ance  of  Defendant,  and  return  of 
summons  are  illegal  ;  that  the  In- 
ferior Court  beiore  adjudicating 
upon  the  merits,  ought  to  have  de- 
termined as  to  the  validity  of  such 
evidence,  so  as  to  afford  the  party 
an  opportunity  of  substituting  légal 
evidence  in  lieu  thereof  ;  that  under 
such  circumstances  the  f^rty^  whose 
evidence  has  been  rejected,  be 
allowed  to  re-open  the  enquête. 

That  inasmuch  as  the  adverse 
party  did  not  move,  in  Ztmine,  to 
reject  such  evidence,  each  party 
shall  pay  his  own  costs. 

Malone  and  Tate, 

4.  Hold,  that  in  a  case  where  the 
relations  of  a  party  may  be  heard 
to  prove  facts  which  have  occurred 
in  the  interior  of  a  family,  never- 
theless, if  any  other  of  the  facts  in 
the  cause  can  be  established  by  wit- 
nesses who  are  not  related,  and  such 
witnesses  are  not  called,  the  proof 
will  be  deemed  insufficient. 

Caron  vs.  ARcktwd. 

5.  Held,  that  a  partition  among 
co-heirs,  duly  homologated,  is  evi- 
dence, as  against  third  parties,  of 
the  quajl^  assumed  by  such  heirs, 
and  it  is  not  necessary  that  certi- 
ficates of  baptism  and  of  marriage 
should  be  pnxluced. 

Mallory  and  Hart, 

6.  Held^  that  all  documentary 
evidence  relative  to  the  issues  raised 
between  two  opposants  must  be 
filed  by  such  opposants,  and  it  is 
not  sufficient  that  such  evidence 
be  already  filed  by  other  parties  to 
the  record. 

JCelly  vs.  Fraser. 


3.  Jngêf  qu'un  Défendeur  n'est 
pas  tenu  d^  companûtre,  avant  le  re- 
tour du  Bref  de  Sommation,  poor 
montrer  cause  pourmioi  certains  té- 
moinsy  sur  le  point  de  laisser  la  Pro- 
vince, ne  seraient  pas  examinés; 
que  des  dépositions  prises  en  pareil 
cas  sont  illégales  ;  que  la  Cour  In- 
férieure, avant  de  juger  le  mérite, 
devait  se  prononcer  sur  la  validité 
de  cette  preuve  afin  de  fournir  à  la 
partie  le  moyen  d'y  suppléer;  qn'en 
pareil  cas  la  partie  privée  de  sa 
preuve,  a  droit  de  recommencer  Pen- 
quéte. 


Que  la  partie  adverse  n'ayant  pas 
demandé,  dès  le  commencement  de 
la  procédure,  le  rejet  de  cette  preuve, 
chaque  partie  devra  payer  ses  frais. 

99 

4.  Jugé,  one  dans  une  cause  où 
les  parents  des  parties  peuvent  être 
entendus  comme  témoins  pour  prou- 
ver des  faits  domestiques,  néan«- 
moins,  si  aucun  des  autres  faits  dans 
la  cause  cuvent  être  prouvés  par 
des  témoms  étrangers,  et  que  ces 
témoins  ne  soient  pas  appelés,  la 
preuve  sera  regardée  comme  inanf- 
nsante. 

192 

5.  Ju^é,  qu'un  partage  homologué 
eu  justice  entre  co-néritiers,  Tait 
preuve  à  l'égard  de  tiers  de  la  qua- 
lité de  tels  héritiers,  sans  qu'il  soit 
nécessaire  de  produire  les  certificats 
de  baptême  et  de  mariage. 

345 

6.  Jugé,  que  toute  preuve  écrite^ 
ayant  rapport  à  une  coatastatioa 
entre  deux  Opposants,  doit  être  piD- 
duite  par  eux,  et  il  ne  suffit  pas  que 
tels  documents  aient  déjà  été  pro- 
duits par  d'autres  parties  dans  la 
cause. 
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EXECUTION— i&ô  Seizure. 
FOLLE  ENCHERE. 


f.  Held,  that  any  opposing  credi- 
tor ma^  move  à  foUe  enchère  against 
an  adjudicataire  who  has  neglected 
to  pay  his  purchase  money. 

Guenette  vs.  Blanchetle, 

2.  Held,  that  after  the  foUe  en- 
chère has  been  ordered  against  a 
purcliaser>  (adjudicataire)  he  may 
annul  that  proceeding  by  paying 
bis  purchase  money,  and  the  costs 
incurred  on  ihefoUe  enchère. 

LangevinvB»  Goran. 


1.  Jugé,  que  tout  Opposant,  partie 
à  un  décret,  peut  demander  la  folle 
enchère  contre  l'adjudicataire  qui 
n'a  point  payé  son  prix  d'acquisi- 
tion. 

64 

2,  Jugé,  qu'après  que  la  folle  en- 
chère a  été  ordonnée  contre  un  ad- 
judicataire, il  peut  y  inettre  iîn,  en 
pa]^ant  son  prix  d'acquisition  et  les 
frais  encourus  sur  la  folle  enchère. 


125 


GUARDIAN. 


1.  A  gaardian  of  goods  and  chat- 
tels seized  under  a  Writ  of  Reven- 
dication addressed  to  the  sheriff, 
has  no  right  of  action  against  the 
party  at  whose  suit  die  Writ  issued, 
for  tne  recovery  of  the  monies  ex- 
pended by  him  as  such  guardian  in 
and  about  the  safe  keeping  and  cus- 
tody of  such  goods  and  chattels. 

Dinning  vs.  Jeffery. 

2.  Held,  that  a  guardian  of  soods 
and  chattels  seized  under  a  Writ  of 
Revendication  addressed  to  the  She- 
riff, has  a  right  of  action  as  well 
against  the  party  at  whose  suit  the 
Writ  issued,  as  against  the  Sheriff, 
for  the  recovery  of  the  monies  ex- 
pended by  him  as  such  guardian  in 
and  about  the  safe-keeping  and 
custody  of  such  goods  and  chattels. 

Judgment  of  the  Superior  Court 
at  Cluebec,  reversed. 
Dinning  and  Jeffery, 


1.  Un  gardien  d'effets  saisis  en 
vertu  d'un  Writ  de  Saisie-Revendi- 
cation adressé  au  shérif,  n'a  aucun 
droit  d'action  contre  la  partier  à  la 
poursuite  de  laquelle  le  Writ  est 
émané,  pour  le  recouvrement  d 'ar- 
gents avancés  par  tel  gardien  pour 
lapréservation  et  pour  la  garde  d^s 
effets  saisis  revendiqués. 

118 

2.  Jugé,  qu'un  gardien  d'effets 
saisis  au  moyen  d'un  Writ  de  Reven- 
dication adressé  au  shérif,  a  son  ac- 
tion ausèi  bien  contre  la  partie  qui  a 
fait  émaner  ce  Writ  que  contre  le 
shérif,  pour  le  recouvrement  de  ses 
dépenses  encourues  comme  gardien 
pour  la  conservation  des  dits  effets. 


Jugement  de  la  Cour  Supérieur^ 
de  Québec,  infirmé. 
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INSCRIPTION— iSec  Pleadings,  b.  9. 
INSURANCE— Policy  of  Insurance. 


A  policj  of  Insurance,  describing 
the  premises  as  a  house,  bounded 
in  rear  by  a  stone  building  covered 
with  tin,  and  by  a  yard,  m  which 
yard  there  was  being  erected  a  first 
^lass  store  which  voi^ld  jcpnuau- 


Une  police  d'assurance,  décrivant 
la  propriété  assurée  comme  une  mai- 
son, bornée  en  profondeur  par  un 
hangar  en  pierre  couvert  en  fer- 
blanc,  et  par  une  cour  oii  l'on  cons- 
truit un  hangar  de  première  classo 
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nlcate  with  the  building  insured, 
held  to  be  incorrect,  and  therefore 
null,  it  being  provea  that  there  was 
between  the  nouse  and  the  stone 
building^  a  brick  building,  coyered 
with  shingles,  communicating  to 
both  by  doors. 

Casey  va,  Goldsmid,  ^ 


qui  communiquera  aT6C  la 
assurée,  ju^  incorrecte^  et  nulle, 
paroequ'il  était  prouvé,  qu'entre  la 
maison  et  le  hangar  il  y  ayait  va 
autre  bâtiment  couvert  en  bardeaux, 
communiquant  par  des  portes  aux 
deux  autres  bâtunents. 
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INTERDICTION,  Effict  thereof. 


Held,  that  an  ioterdicUon  and  the 
appointment  of  a  counsel  thereupon, 
obtained  at  the  instance  of  the  party 
interdicted  are  void,  in  so  far  as  a 
creditor  with  whom  the  party  inter- 
dicted has  contracted  is  concerned  ; 
that  such  contract  is  binding,  al- 
though the  counsel  was  not  a  party 
thereto,  if  the  interdiction  has  not 
been  made  known  to  the  creditor, 
and  if  such  interdiction  has  not  been 
inscribed  upon  the  register  kept  for 
that  purpose. 


Jugé,  qu'une  interdiction  et  la  no- 
mination d'un  conseil,  obtenus  à  la 
requête  de  l'interdit  lui-même,  sont 
de  nul  effet,  auant  à  un  créancier 
avec  lequel  l'interdit  a  contracté; 
que  le  contrat  est  valable,  quoique 
le  conseil  n'y  fut  pas  partie,  si  l'in- 
terdiction n'a  pas  été  dénoncée  an 
créancier,  et  si  elle  n'a  pas  été  in- 
scrite au  tableau  des  interdits. 


De  Oumtd  and  De  Chantd. 
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INTEREST. 


Held,  that  in  an  action  for  arrears 
of  interest^  interest  upon  the  sum 
demanded  may  be  awarded. 

Anderson  va.  Veasavks 


Jugéy  que  sur  une  demande  poui" 
arrérages  d'intérêts,  il  doit  être  ad- 
jugé des  intérêts  moratoires. 

48 


INTERVENTION— iS«c  Pleadimgs,  s.  9. 


LEASE,    TRANSFER  OF. 


Held,  that  a  lease  d^affermage 
partiaire,  by  which  the  lessee  has 
undertaken  to  perform  personally 
certain  obligations,  cannot  be,  by 
Buch  lessee,  assigned  to  a  third 
party  :  that  the  assignment  of  such 
lease  gives  the  lessor  the  riji^ht  of 
demanding  the  rescision  of  the 
contract  :  that  tlie  résiliation  of  such 
assignment,  the  assignment  having 
been  acted  upon,  and  the  action  to 
rescind  Ûie  lease  having  been  insti- 
tuted, cannot  deprive  the  lessor  of 
his  absolute  right  to  cause  the 
original  lease  to  be  rescinded, 

Hudon  vs,  HîtàoU' 


Jugé,  qu'un  bail  d'affermage  par- 
tiaire,  imposant  au  preneur  certames 
obligations  qu'il  doit  accomplir  en 
personne,  n'est  pas  cessible  :  que  la 
cession  de  tel  bail  donne  droit  au 
bailleur  d'en  demander  l'annulla- 
tion  :  que  la  résiliation  de  telle  ces- 
sion, les  choses  n'étant  plus  entières, 
et  la  demande  en  rescision  portée, 
ne  peut  priver  le  bailleur  de  son 
droit  absolu  de  faire  annuler  tel  bail. 


30 
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LESSOR  AND  LESSEE. 

Held,  that  where  a  house  has 
been  sold  during  the  pendency  of  a 
lease,  and  the  lessee,  on  the  written 
order  of  the  lessor,  has  gone  out,  not 
having  been  notified  to  do  so  by  the 
new  proprietor,  he  cannot  maintsin 
an  action  of  damages  against  Ihe 
lessor,  who  had  no  authority  to  ex- 
pel him. 

McGirmis  and  Hodge. 

.        LETTERS  PATENT. 


Jugé,  que  dans  le  cas  de  vente 
d'une  maison  durant  un  bait,  et  de 
l'abandon  de  la  maison  par  le  loca- 
taire sur  un  ordre  par  écrit  du  loca- 
teur, sans  la  mise  en  demeure  par 
le  nouveau  propriétaire,  ce  locataire 
ne  peut  recouvrer  de  dommages  de 
ce  locateur,  qui  n'avait  aucun  droit 
de  l'expulser. 
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Held,  that  a  party  who  has  effected 
an  improvement  in  Fire-Engines, 
by  a  new  combination  of  old  parts, 
whereby  greater  results  are  ob- 
tained, is  entitled  to  take  out  and 
maintain  Letters  Patent  for  his  ex- 
clusive right. 


Muir  vs.  Perry. 


Jugé,  que  celui  qui  a  fait  des  amé- 
liorations aux  PompeB-&-feu,  par  une 
nouvelle  combinaison  des  parties 
qui  les  composent,  de  manière  à  en 
obtenir  des  résultats  plus  avanta- 
is:eux,  a  droit  de  prendre  et  faire 
maintenir  des  Lettres  Patentes  pour 
s'en  assurer  le  privilege  exclusif. 
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MACHINE. 
FeUmiouêly  hreaJdng  a  Machine. 


An  Apparatus  for  manufacturing 
potash,  consisting  of  Ovens,  Kettles, 
Tubs,  &c.,  is  not  a  Machine  or 
Engine  within  the  meaning  of  the 
4th  and  Ôth  Yietoria,  cap.  26,  sec. 
5  ;  the  cutting,  breaking  or  damag- 
ing of  which  18  felonious. 

Rtgina  vs.  Dogheriy. 

MANDAMUS,  APPEAL  IN  CASE  OF. 

See  Appxal,  s.  1,  and  Mwnicipal  Elections. 
MINOR. 


Un  appareil  pour  la  manufacture 
de  Potasse,  consistant  en  Fours, 
Chaudrons,  Cuves,  <fec,  n'est  pas 
une  machine  ou  engin,  aux  termes 
de  l'Acte  des  4e  et  5e  Vie.  ch.  2^6, 
sec.  5,  dont  la  destruction  ou  dété- 
rioration est  une  félonie. 
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Held,  that  a  father  cannot  sue  for 
his  minor  child  as  his  natural  tutor, 
nor  maintain  his  own  action,  if  he 
has  joined  it  to  that  brought  for  his 
son  as  such  natural  tutor. 

Petit  vs.  Bichette. 


Jugé,  qu'un  père  ne  peut  porter 
une  action  pour  son  fils  mineur 
comme  son  tuteur  naturel,  ni  main- 
tenir sa  propre  action,  s'il  l'a  jointe 
à  celle  portée  pour  son  fils  en  telle 
qualité. 

367 
MORTGAGE. 

1.  Held,  that  the  registration  of  a 
deed   of  sale   subsequent    to  the 


coming  into  force  of  the  Ordinance 
4  Vict.  ch.  30,  is  not  required  to 
preserve  the  privilege  ot  Bailleur 
de  Fonds.     , 

WUeon  and  Atkinson. 

S3 


1.  Jugé,  qu'il  n'est  pas  nécessaire 
d'enregistrer  un  contrat  de  vente 
postérieur  à  la  mise  en  force  de  l'Or- 
donnance 4  Vict.  ch.  30,  pour  con- 
server au  vendeur  son  privilège  de 
Bailleur  de  Fonds, 
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%  Held,  fthat  a  contract  of  m^- 
riagey  asaigniBg  a  life  rent  to  a  wife, 
must  be  registered  to  preserve  the 
right  of  mortgage  according  to  the 
date  of  such  contract. 

Panet  vs,  Larue. 

3.  Held,  that  an  Heir  clain^ng  his 
share  of  the  moveable  property  of  a* 
community  in  the  estate  of  kis 
mother,  will  lose  his  rank  of  mort- 
gage upon  the  real  estate  of  his 
fatner,  appointed  his  tutor,  if  he  has 
not  caused  registration  of  the  mar- 
riage con ti  act,  the  act  of  tutorship 
or  me  deed  of  partition. 

Girard  ta.  Biais. 

4.  Held,  that  a  contract  of  marriage 
executed  before  the  enactment  of 
the  4  Vic.  cap.  30,  must  have  been 
registered  in  the  delay  fixed  by  the 
Ordinance,  to  preserve  the  rank  of 
the  mortgage  created  by  it. 

That  the  Plaintiff  in  a  cause  has 
a  right  to  be  collocated,  by  privilege, 
for  ail  his  costs  of  suit,  when  such 
costs  are  indispensably  necessary 
to  obtain  the  seizure  and  sale  of  the 
Defendant's  real  estate. 

Gameau  va.  Foriin. 

5.  Held,  that  it  is  not  necessary  to 
register  contracts  of  marriage  to 
preserve  rights  of  ownership  thereby 
secured,  and  that  children,  repre- 
senting their  mother,  may  claim, 
by  right  of  conmiunity,  the  value  of 
one  half  of  an  immoveable,  propre 
ameubli,  which  they  have  allowed 
to  be  sold. 

Nadeau  vs.  Dunum. 

6.  The  validity  of  a  contestation  to 
a  report  of  distiibution.  by  which  the 
claims  of  a  bailleur  de  fonds  were 
passed  over,  being  called  in  ques- 
tion, and  the  Court  pronouncing  its 
validity,  held  by  Sir  James  Stuart, 
Baronet,  Chief  Justice,  that  the 
bailleur  de  fonda,  either  anterior  or 
posterior  to  the  Ordinance  of  the  4th 
Vic.  Cap.  30,  is  bound  to  enregister 
his  title.  I 

Vondenvefden  a^à  Bart. 


2.  Jnçé,  qu'un  contrat  de  mari- 
age, assignant  une  rente  viagère  à 
la  fem^e,  doit  être  enregistré,  pour 
lui  conserver  son  rang  d'hypothèque. 

83 

3.  Jugé,  qu'un  enfant,  réclamant 
si  part  mobiliaire  de  communauté 
dans  la  succession  de  sa  more,  aura 
perdu  son  rang  d'h3qx>thèque  sur  les 
biens  de  son  père,  son  tuteur,  s'il  n'a 
fait  enregistrer  Je  contrat  de  ma- 
riage, l'acte  de  tutelle.oa  le  partage. 


87 

4.  Jugé,  qu'un  contrat  de  mariage 
exécuté  avant  l'Ordonnance  de  la  4 
Vie.  c.  30.  doit  avoir  été  enregistré 
dans  le  délai  voulu  par  ^Ordonnance 
pour  conserver  son  rang  d'hypo- 
thèque. 

Que  le  Demandeur  dans  une  cause 
a  droit  d'être  colloque  par  privilège 
pour  tous  ses  frais  d'action,  lorsque 
ces  irais  sont  indispensables  pour 
poursuivre  la  saisie  et  vente  des  im- 
meubles d'un  Défendeur. 

115 

5.  Jugé,  que  pour  la  conservation 
des  droits  de  propriété,  il  n'est  pas 
nécessaire  d'enregistrer  les  contrats 
de  mariage  d<mt  ils  résultent,  et  que 
conséquemment,  des  enfants  repré- 
sentant leur  mère,  peuvent  réclamer 
la  valeur  de  la  inoitié  d'un  propre 
ameubli,  à  titre  de  communs,  lequel 
ils  auraient  laissé  vendre. 

19S 

6.  La  validité  d'une  contestation 
d'un  rapport  de  distribution,  dans 
lequel  les  réclamations  d'un  bail- 
leur de  fonds  ont  été  omises,  étant 
mise  en  question,  et  la  Cour  rejetant 
cette  contestation  comme  irréguliére, 
jugé  par  Sir  James  Stuart.  Baro- 
net, Juge-en -Chef,  que  le  Dailleur 
de  ionds,  eoit  antérieur  soit  posté* 
rieur  à  l'Ordonnance  de  la  4e  Yic. 
c.  30,  doit  enregistrer  son  titre. 
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7.  Held,  that  under  the  Imperial 
Act  of  the  9th  Geo.  IV»  Chap.  77, 
(in  force  in  this  Province)  no  general 
mortgage  can  be  created  against 
lands  situate  in  the  Townships,  and 
held  in  free  and  common  soccage. 

Boston  vs,  Clauon. 

8.  Held,  that  a  special  mortgage  is 
no  bar  to  the  exception  of  discussion, 
and  that  the  tiers-détenteur  of  land, 
who  has  been  sued  by  the  original 
Tender,  may  validly  plead  that  ex- 
ception. 

Also,  that  the  tiers-détenteur  has 
no  right  to  claim  to  hold  the  pro- 
perty until  his  improvements  and 
ameliorations  have  oeen  paid. 

Pries  vs.  Ndson, 


7.  Jugé,  que  sous  le  Statut  Im- 
nérlal  de  la  9e  Geo.  IV,  ch.  77,  (en 
force  en  cette  Province)  aucune  hy- 
pothèque générale  ne  peut  êtie  créée 
et  assise  sur  les  terres  situées  dans 
les  Townships,  et  tenues  en  frano 
et  commun  soccage. 
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« 

"8.  Jugé,  que  l'hypothèque  spéciale 
n^estpas  une  fin  de  non-recevoir 
contre  l'exception  de  discussion,  et 
que  le  tiers-détenteur  poursuivi  par 
le  vendeur  originairei  peut  lui  oppo- 
ser cette  exception  de  discussion. 

Aussi,  que  le  tiers-détenteur  ne 
peut  réclamer  le  droit  de  retention 
jusqu'au  paiement  de  ses  impenses 
et  améliorations. 
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MUNICIPAL  ELECTIONS,  CONTESTATION  OF 

Mandamus  refused  in  cases   of  i     iMandamus  refusé  dans  le  cas  de 
controverted  Municipal  Elections.       contestation    d'Elections    Munici- 
pales. 
Ex  parte-St.  Louis.  500 

OPPOSITION  afin  de  charge, 

See  Emphitkosx. 

PARISH,  DIVISION  OF, 

iSfee  CxaTioMABi. 

PETITORY  ACTION. 


The  purchaser  of  an  Immoveable 
property,  who  has  neither  had  sei- 
zin nor  possession,  cannot  maintain 
the  petitory  action. 

Brochu  vs.  FUzback, 

PLEADINGS. 


L'acquéreur  d'un  Immeuble,  qui 
n'a  eu  ni  la  tradition  ni  la  possession, 
ne  peut  porter  l'action  pétitoire. 


Contestation  of  Report  of  Distribution, 


1.  Held,  that  a  contestation  to 
separate  and  distinct  items  of  collo- 
cation in  a  report  of  distribution, 
interesting  different  parties,  cannot 
be  raised  in  one  and  the  same  paper, 
and  that  copies  most  be  servea  on 
the  parties  whose  claims  are  con- 
testea  :  the  eight  days  within  which 
a  contestation  is  required  to  be  filed 
are  not  juridical  days. 

Burrcughs-^Ex  parte. 
3§^ 


1.  Jugé,  que  la  contestation  d'un 
rapport  de  distribution,  quant  à  des 
items  distincts  et  séparés  ayant  rap- 
port à  diiférente«>  parties,  ne  peut 
être  faite  par  une  seule  et  même 
contestation,  et  que  copies  de  telle 
contestation  doivent  être  signifiées 
aux  parties  dont  les  réclamations 
sont  contestées  :  les  huit  jours  dans 
lesquels  une  contestation  doit  être 
filée  ne  sont  pas  huit  jours  juri- 
diques, 

9 
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Necetiory  aUegaiion  m  an  Ivformatwnfor  Goods  oeized  6y  ike  Cusiomo, 


2.  Held,  that  in  an  information  at 
the  Buit  of  the  Crown,  the  allegation 
that  the  goods  sought  to  be  forfeited, 
had  been  seized  as  having  been 
imported  into  the  Province  without 
the  duties  being  paid  &c.,  is  insuf- 
ficient, and  that  there  must  be  a 
substantive  allegation  that  they 
were  imported,  and  brought  in,  in 
violation  of  the  Custom  House  re- 
gulations: also,  that  the  omission 
of  the  words  **  against  the  form  of 
the  Statute,"  &c.,  is  fatal. 

Hie  Solicitor  General  vs,  two  cases 

Action  by 

3.  Held,  that  a  curator  to  a  vacant 
estate  cannot  be  sued  by  a  third 
party  to  whom  he  has  assigned  his 
claim  afi;ain8t  such  vacant  estate  ; 
inasmuch  as  the  curator  cannot  sae 
himself  or  be  su^  by  his  own  as- 
signee. 


Heasterve.  Tessier, 


2.  Jugé,  <iue  dans  une  infonnatifln 
à  ia  poursuite  de  la  Coaranne,  l'al- 
lègue que  les  effets  que  l'on  vent 
faire  déclarer  confisqués,  ont  été 
saisis  comme  importa  en  cette  Pro- 
vince sans  que  les  droits  aient  été 
payés,  etc.,  est  insuffisant,  et  qu'il 
doit  y  avoir  un  allégué  spécial, 
que  tels  effets  ont  été  importés  eo 
contravention  aux  règlements  des 
Douanes  :  aussi,  que  l'omission  des 
mots  ^^  contre  la  forme  dn  Statut," 
etc.,  est  fatale. 

of  Planes  and  DarBng.  20 

Curator, 

3.  Jugé,  qu'un  curateur  à  une 
succession  vacante  ne  peut  pas  éte 
poursuivi  par  un  tiers  auquel  il 
aurait  transporté  sa  créance  contre 
telle  succession;  le  curateur  ne 
pouvant  se  poursuivre  lui-même,  ou 
se  faire  poursuivre  par  son  propre 
cessionnaire. 

63 


Dé/eiisc  enfaU. 


4.  Held,  that  under  the  12  Vict, 
can.  38,  sec.  85,  it  is  necessary,  in 
a  Défeme  au  fonds  en  fait  ^  expressly 
to  ^ny  every  fact  alleged  in  the 
Plaintiff's  declaration,  otherwise 
such  facts  will  be  held  to  be  ad- 
mitted. 

Cbpps  and  Copps. 

5.  Held,  that  the  general  answer 
to  a  plea  is  sufRcient  to  put  the 
Defendant  to  the  proof  ot  tne  alle- 
gations contained  in  such  plea. 

Sl>  John  vs,  Delisle. 

Defense 

6.  Held,  that  an  objection  to  the 
legality  of  an  exception  or  plea  can- 
not be  raised  but  by  demuner  or 
défense  en  droit^  containing  the 
grounds  to  be  urged  against  such 
exception  or  plea. 

Trudelle  vs.  AUard. 


4.  Jugé,  que  sous  .la  12  Vic 
chap.  38,  sec.  85,  il  est  nécessaire, 
dans  une  Défense  au  fonds  en  fait, 
de  nier  expressément  chacun  des 
faits  allégués  en  la  déclaration  du 
Demandeur,  autrement  tels  faits 
seront  pris  pour  admis. 

106 

5.  Jugé^  qu'une  réponse  générale 
à  un  plaidoyer  est  suffisante  pour 
obliger  le  Défendeur  à  la  preuve 
des  allégués  de  tel  plaidoyer. 

150 

en  Droit. 

6.  Jugé  qu'on  ne  peut  mettre  en 
question  la  légalité  d'une  exception 
ou  d'un  plaidoyer  quelconque  (jiled) 
qu'au  moyen  d'un  demurrer ^  (dé- 
fense en  droit,)  contenant  les  moyens 
de  droit  que  l'on  entend  faire  valoir 
contre  telle  exception  ou  plaidoyer. 

178 
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Intervention, 


7.  Held,  that  where  a  sum  of 
money,  forming  part  of  a  larger  sum 
forwnich  the  Defendant  is  sued, 
has  been  paid  to  thePiaintiâ  daring 
the  pendency  of  the  action,  such 
matter  cannot  be  set  up  in  a  demafide 
en  intervention^  but  that  it  should 
be  by  a  supplementary  plea.  In- 
tervention nled  on  such  grounds 
dismissed  on  motion. 

Lyman  vs.  Perkins  and  Perkins 


7.  Jugé,  que  le  paiement  de 
partie  de  la  dette  fait  par  le  Dé- 
fendeur pendant  l'instance^  ne  i>eut 
faire  la  matière  d'une  Intervention, 
mais  doit  être  invoqué  par  un  plai- 
doyer supplémentaire .  Intervention 
basée  sur  ce  moyen  renvoyée  sur 
motion. 
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Infringement  oJRtght  of  Patent. 


8.  Held,  that  in  an  action  for  an 
infringement  of  a  right  of  Patent  for 
Lower  Canada,  the  allegation  of  an 
infringement  '<in  the  County  of 
Montreal"  is  sufficient  indication 
of  the  place  where  the  infringement 
took  place. 

Prowse  V8.  Panueh. 


8.  Jugé,  que  dans  une  action  pour 
infraction  d'un  droit  de  Patente  pour 
le  Bas^  Canada,  l'allé^rué  que  cette 
infraction  a  eo  lieu  ^'  dans  le  Comté 
de  Montréal  "  est  une  indication 
suffisante  du  lieu  où  l'offense  a  été 


commise. 
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Intervention — Inscription. 


9.  Held,  Ist.  That  where  an  In- 
tervention, filed  under  the  92d  Sec- 
tion of  the  Judicature  Act^  does  not 
disclose  on  its  face  any  interest  or 
right  in  the  Intervening  party,  the 
Court  will  dismiss  it  from  tne  record 
on  motion.  2nd.  That  a  new  in- 
scription is  not  necessary,  the  case 
being  already  inscribed,  and  not 
having  lost  its  place  on  the  roll. 


Seymour  v$,  St.  Jtdien. 


9.  Jugé,  lo*.  Clu'une  Intervention 

Sroduite  en  vertu  de  la  92e  section 
e  l'Acte  de  Judicature,  qui  ne  fait 
pas  apparaître  de  l'intérêt  ou  droit 
d'intervention,  peut  être  renvoyée 
et  rejetée  du  record  sur  une  simple 
motion.  2o.  ^u'il  n'est  pas  besoin 
d'une  nouvelle  inscription  dans  ce 
cas  pour  procéder  à  l'audition  de  la 
cause,  lorsqu'elle  a  été  suspendue 
par  l'enfilure  d'une  telle  Interven- 
tion. 
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Sufficiency  of  Pleadings. 


10.  Held  1.  That  under  the  86 
and  87  sections  of  the  Statute  of  the 
12th  Vic.  ch.  38,  it  is  sufficient  in  any 
pleading,  to  allege  the  facts  upon 
which  the  party  intends  to  rely,  in 
plain  and  concise  language,  to  the 
interpretation  of  which  the  rules  of 
construction  applicable  to  such  lan- 
guage in  the  ordinary  transactions 
of  life  ma^  apply»  ^^à  that  no  form 
of  words  18  necessary  to  express  the 
same. 


10.  Jugé,  1.  Que  sous  l'opératicu 
des  86  et  87  sections  du  Statut  de  la 
l^  Vie.  c.  38,  il  suffit,  dans  aucun 
plaidoyer,  d'énoncer  les  faits  sur  les- 
quels une  partie  entend  s'appuyer, 
eu  termes  clairs  et  précis,  et  aux 
quels  s'appliquent  les  règles  d'in- 
terprétation applicables  aux  mêmes 
termes  dans  les  transactions  ordi- 
naires de  la  vie,  sans  qu'il  soit 
besoin  de  formules  partioulièrea 
pour  les  exprimer. 
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3.  That  if  party  may  plead  the 
nullity  of  the  deed  on  which  a  de- 
mand against  him  is  founded,  by 
exception,  and  that  neither  an  inci- 
dental demand  or  a  direct  action  is 
necessary  for  that  purpose. 

3.    That   such    nullity    can    be 
pleaded  at  any  time  by  Exception, 
according  to  the  rule  of  law,  ^te 
temporalis  sunt  ad  agendum,  perpé-^ 
tua  sunt  tid  excipietumm, 

Haicro  and  Deslesdemiers, 


2.  Qa'on  peut  invoquer  la  nnllité 
de  l'acte  sur  lequel  est  basée  la  de- 
mande, par  exception»  sans  recourir 
à  une  demande  incidente,  ot  à  une 
demande  directe.. 

'  3.  Que  cette  nullité*  peut  être  op- 
posée par  exception,  en  tout  temps, 
suivant  la  règle  de  droit,  qua  tempo- 
ralia  sunt  ad  agendum^  perpétua 
sunt  ad  excipiendum. 
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11.  A  contestation  raised  between 
two  Opposants  forms  a  distinct  issue 
çuooa  such  parties. 

AU  documentary  evidence,  rela- 
tive to  the  issues  raised  by  such 
contestation,  must  be  filed  by  such 
Opposants,  and  it  is  not  suiiicient 
that  such  evidence  be  already  filed 
by  other  parties  to  the  record. 

Kelly  V8,  Fraser, 


11.  Une  contestation  liée  entre 
deux  Opposants  dans  une  cause  est 
une  contestation  distincte  quant  à 
tels  Opposants. 

Toute  preuve  écrite,  ayant  rapport 
à  telle  contestatiop,  doit  être  prodaite 
par  les  Opposants,  et  il  ne  sufiît  pas 
que  tels  documents  aient  déjà, été 
produits  par  d'autres  parties  dians  la 
cause. 


POSSESSION. 


Heldy  1.  That  in  cases  of  sales 
of  waste  lands,  tradition  is  neces- 
sary to  convey  the  right  of  i^perty. 

2.  That  when  the  purchaser  by 
private  sale  of  such  lands  does  not 
take  possession  of  the  same,  such 
lands  mav  be  legally  seized  end 
sold  as  belonging  to  the  vendor. 

3.  That  in  such  case  the  pur- 
chaser becomes  seized  of  such  lands, 
to  the  exclusion  of  the  purchaser 
who  has  neglected  to  take  x^osses- 
sion. 

4.  That  a  partition  among  co- 
heirs, duly  homologated,  is  evidence 
as  against  third  parties,  of  the  «jua- 
lity  assumed  by  such  heirs,  and  it  is 
not  necessary  that  certificates  of 
baptism  and  of  marriage  should  be 
produced. 

MaUory  and  Hart. 


Jugé,  1.  Que  dans  le  cas  devante 
privée  de  terres  non  défrichées  et  en 
bois  debout,  la  tradition  est  néces- 
saire pour  transmettre  la  propriété, 

2.  ^u'à  défaut  de  prise*  de  pos- 
session par  l'acquéreur  par  titre 
privé,  ces  terres  peuvent  être  lé- 
galement saisies  et  décrétées  sur  le 
vendeur. 

3.  Que  le  décret  saisit  l'adjudica- 
taire dans  ce  casr,  au  préjuoioe  de 
l'acquéreur  qui  n'a  pas  pris  pos- 
session de  fait* 

4.  Qu'un  partage  homologné  en 
justice  entre  co-^éritiers,  fait  preuve 
à  l'égard  de  tiers  de  la  qualité  de 
tels  héritiers,  sans  qu'il  soit  néces* 
saire  de  produire  les  certificats  de 
baptême  et  de  mariage. 
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PRIVILEGE— âf«e  Mortoaoe. 
PRIVILEGED  COSTS^^ee  Mortoagje^s.  4. 
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PROMISSORY  NOTE. 


1.  He^,  that  in  the  case  of  pro- 
test of  a  note,  dated  at  Montreal  and 
payable  at  .a  Bank  in  Albany,  in 
the  State  of  N^w  York,  a  notice  of 
protest  mailed  by  à  Notaiy  at  Al- 
bany^  addressed  to  an  endorser,  at 
Montreal,  (protest  being  made  and 
notice  mailed  according  to  the  laws 
of  the  State)  is  not  snfBcient,  the 
postal  arrangements  between  the 
two  countries  at  the  time,  being  such, 
that  letters  could  not  pass  through 
the  post  without  pre-payment  of 
postage  from  Albany  to  the  line. 

Notice  sent  to  the  endorser,  at  the 
place  where  the  note  was  dated,  is 
sufficient  diligence  :  the  place  ol 
abode  being  sufficient  indication  of 
the  endorser's  domicile,  to  warrant 
the  holder  in  sending  such  notice, 
the  endorsement  being  unrestricted. 
'  Howard  va,  Sabourin* 


1.  Jugé,  que  dans  l'espèce  d'un 
billet  daté  à  Montréal  et  payable  à 
Albany,  dans  l'Etat  de  New  York, 
l'avis  de  protêt  envoyé  par  la  malle 
à  l'endo^ur  &  Montréal  (le  protêt 
étant  fa^t  et  l'avis  mis  à  la  poste 
suivant  les  lois  de  l'Etat)  n'est  pas 
suffisant,  les  anangements  entre  les 
deux  pays  relativement  aux  malles 
ne  permettant  pab  le  passage  de 
lettres,  sans  paiement  préalable, 
d'Albany  à  la  ligne  entre  les  deux 
pays. 

L'avis  adressé  à  l'endosseur  au 
lieu  où  le  billet  est  daté,  est  une  di- 
ligence suffisante,  telle  indication 
justifiant  le  porteur,  lorscjue  l'en- 
dossement est  sans  restriction,  de 
regarder  ce  lieu  comme  domicile 
de  l'endosseur. 
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2.  Held,  that  a  promissory  note, 
payable  on  demand,  is  due  from 
the  day  of  its  date,  and  that  pres- 
cription runs  against  it  from  that 
time. 

Larocque  w.  AndrtB, 


2.  Jugé,  qu'un  billet  promissoire, 

Sayable  à  demande,  est  dû  du  jour 
e  sa  date,  et  que  la  prescription 
court  contre  tel  billet  de  ce  jour» 
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RAILROAD. 


Held^  that  where  by  the  charter 
of  a  Railroad  Company,  they  are 
not  bound  to  erect  barriers  at  those 
points  where  the  line  crosses  the 
public  road,  they  are  not  answerable 
for  injury  done  to  cattle  straying  on 
the  line  from  the  public  road  :  but 
that  parties  allowing  their  cattle  so 
to  stray  are  answerable  to  the  Rail- 
way Company  for  damage  done  to 
the  cars,  thrown  off  the  track  by 
collision  with  such  cattle. 


Jugé,  (jue  dans  le  cas  oil  une 
compsjgnie  pour  la  construction  d'un 
Chemm  de  Fer,  n'est  pas  par  sa 
charte  obligée  d'éri^rdes  barrières 
dans  les  endroits  ou  la  lisne  tra- 
verse un  chemin  public,  telle  com- 
pajgnie  n'est  pas  responsable  des 
injures  faites  aux  animaux  errants 
sur  telle  ligne  :  mais  que  les  parties 
dont  les  animaux  errent  ainsi  sont 
responsables  envers  telle  compagnie 
des  dommages  qui  peuvent  en  ré- 
sulter. 


RocheletM  ^ifs,  The  SU  Lawrence  and  Atlantic  RaiUway  Company.      337 


REGISTRATION— ;See  Moatgaox. 


620 


REGISTRATION  OF  ACT  OP  TUTORSHIP. 


1.  Held,  that  in  an  action  brought 
by  a  Tutor  to  a  Minor,  it  is  essential 
that  the  declaration  contain  an  alle- 
gation that  the  appointment  of  the 
said  Tutor,  or  a  memorial  of  such 
appointment,  has  been  enregistered. 

Murray  vs.  Gorman, 


1.  Jagé^  que  dans  une  actioo 
portée  par  un  Tuteur  à  un  Mineur, 
il  est  essentiel  que  la  déclaratioa 
contienne  un  allégué,  que  l'acte  de 
tutelle,  ou  un  sommaire  d'icehii,  a 
été  enregistré. 

3 


REGISTRATION    OP   TITLES   TO   PROPERTY. 


S.  Held,  that  it  is  not  necessary  to 
cause  registration  of  old  titles  to 
property, 

murphy  vs,  O^  Donovan, 


2.  Jugé,  qu'il  n'est  pas  néces- 
saire de  faire  enregistrer  les  anciens 
titres  de  propriété. 
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RES  JUDICATA. 


Held,  that  a  judgment  rendered 
against  a  principal  debtor  upon  an 
issue  raised  by  him^  is  res  judicata 
against  a  surety,  who  was  not  a 
party  to  the  original  cause. 


Brush  vs.  WUson, 


Jugé,  qu'un  jugement  rendu 
contre  un  débiteur  principal  sur 
une  contestation  élevée  par  lui,  a 
force  de  chose  jugée  contre  la  cau- 
tion, qui  n'était  pas  partie  à  l'action 
originaire. 
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SAlSlE'ARBÈT.^Attachment. 


Held,  that  according  to  the  pro- 
visions of  the  12  Vic.  cap.  38,  sec. 
79,  a  Writ  of  sdsie-qrrêt,  after 
judgment,  may  be  made  returnable 
in  vacation,  if^it  issue  in  an  appeal- 
able case. 

That  it  is  the  duty  of  the  baiUff 
executing  such  Wri^  to  deliver  it  on 
or  before  the  return  day,  either  to 
the  attorney  or  party  from  whom 
he  received  it.  or  to  file  it  in  the 
Office  of  the  Clerk  of  the  Court  into 
which  it  is  returnable,  although  he 
was  not  specially  requested  so  to 
do. 

That  having  received  such  Writ 
as  bailiff  to  execute  the  same,  he 
will  not  be  permitted  to  urge  the 
want  of  proof,  in  the  record,  of  his 
being  a  bailiff. 

That  the  proof  of  the  amount  of 
the  debt  due  by  the  T^ers-saisi  to 
the  Defendant,  of  the  Attachment 
of  it  in  the  nands  of  such  Tiers- 
sttisiy  and  of  the  payment  of  such 
amount  to  others  than  the  Plaintiff, 
the  Plaintiff's  Judgment  remaining 


Jugé,  que  d'après  les  dispositions 
de  la  12  Vict.  ch.  38,  sec.  79,  un 
Writ  de  saisie-arrêt,  après  jugement, 
peut  être  rapporté  en  vacance,  si 
tel  Writ  émane  dans  une  cause  ap- 
pelable. 

Qu'il  est  du  devoir  de  l'huissier 
de  délivrer  tel  Writ^  le  ou  avant  le 
jour  du  rapport,  soit  au  procureur 
ou  à  la  partie  qui  le  lui  a  remis, 
ou  de  l'enfiler  au  Bureau  du  Greffier 
de  la  Cour  dans  laquelle  il  est  rap- 
|>ortable,  quand  même  il  n'en  a  pas 
été  spécialement  requis. 

Qu'ayant  reçu  tel  Writ  comme 
huissier,  pour  en  faire  la  significa- 
tion, il  ne  lui  sera  pas  permis  de 
soutenir  qu'il  n'y  a  pas  de  preuve 
qu'il  soit  huissier. 

Que  la  preuve  du  montant  dû  par 
le  Tiers-saisi  au  Défendeur,  ainsi 

3ue  de  la  saisie  faite  entre  les  mains 
u  Tiers-saisi,  et  du  paiement  de 
tel  montant  à  d'autres  qu'au  De- 
mandeur, le  jugement  du  Deman- 
deur n'étant  pas  payé,  est  sufifisante 
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uxuatiflfiedy  îa  safficient  to  entitle  the 
Plaintiff  to  recoTor  damages  to  the 
extent  of  the  amount  due  by  such 
Garnishee,  without  direct  evidence 
of  the  Defendant's  insolvency. 
Lampaon  «9.  Barret 

SAISIE  6A6ERIE,  of 

The  Plaintiff  had  brought  an  ac- 
tion against  the  Defendant  for  wharf 
rent^  and  seized,  upon  the  said 
wharf,  by  process  of  scûaie^gagerie^ 
a  certain  quantity  of  fire  bricks, 
and  hearth  stones  ;  the  Defendant, 
amongst  other  things,  had  pleaded 
payment  ;  a  third  party  had  inter- 
vened to  claim  the  said  bricks  and 
hearth  stones  as  his  property  ;  the 
Court  below  had  held  the  plea  of 
payment  to  be  made  out,  dismissed 
the  Plaintiff's  action,  and  main- 
tained the  intervention  : — 

Held,  in  appeal,  that — Ist  the 
plea  of  nayment  was  not  made  out  ; 
and  2na.  that  the  said  fire  bricks 
and  hearth  stones,  deposited  upon 
the  said  wharf  and  seized  upon  the 
Defendant  for  wharf  rent,  were 
le^lly  seized,  under  process  of 
êouie-gagerie,  to  secure  a  lawful 
demand  for  rent  in  arrear,  for  the 
use  of  said  wharf;  and  that  the  said 
bricks  and  hearth  stones  were  liable 
and  subject  by  law  to  the  privilege 
of  landlord  super  invedis  et  illatis, 
as  goods  and  merchandize  stored, 
kept  and  placed,  for  deposit  and 
safe,  upon  the  said  wharf,  by  the 
agent  and  factor  of  the  owner,  who, 
under  the  statute  lOth  and  11th  Vic. 
cap.  10,  had  power  to  pledge  the 
goods  of  his  consignor  :  Conse- 
qnently,  the  judgments  of  the  Court 
belowj  reversed,  the  Plaintiff's 
action  maintained^  the  seizure  de- 
clared good  and  valid,  and  the  in- 
tervention dismissed. 

Jones  and  Anderson. 


pour  donner  an  Demandeur  le  droit 
de  recouvrer  des  dommages  jusqu'au 
montant  dû  par  tel  Tiers-saisi,  sans 
qu'il  soit  besoin  de  preuve  directe 
de  l'insolvabilité  du  Défendeur. 

77 

GOODS  UPON  A  WHART. 

Le  Demandeur  en  cette  cause 
avait  poursuivi  le  Défendeur  pour  le 
loyer  d'un  quai,  et  saisi-gage»  sur 
le  dit  quai,  une  certaine  quantité  de 
briques  à  feu  et  de  foyers;  le  Dé- 
fendeur avait,  entre  autres  choses, 
plaidé  paiement  ;  un  tiers  était  in- 
tervenu dans  la  cause  pour  réclamer 
les  dites  briques  et  les  dits  foyers 
comme  sa  propriété;  la  Cour  In- 
férieure avait  été  d'opinion,  (jue  le 
paiement  était  prouvé,  avait  dé- 
bouté l'action  du  Demandeur,  et 
maintenu  l'intervention  : — 

Jugé,  en  appel — 1,  Qu'il  n'y  avait 
pas  preuve  du  paiement;  2.  Que 
les  briques  et  foyers,  déposés  sur  le 
dit  quai  et  saisis  sur  le  Défendeur 
pour  le  loyer  d'icelui,  avaient  été 
légalement  saisis-gafés,  pour  ga- 
rantir le  paiement  des  loyers  dus 
pour  l'usage  du  dit  quai  ;  et  que  les 
briques  et  foyers  étaient  sujets  par 
la  loi  au  privilège  du  locateur,  super 
inveclis  et  illaiis,  comme  marchan- 
dises, emmagasiDées,  déposées  et 
mises  en  vente  sur  le  quai,  par 
l'agent  et  facteur  du  propriétaire, 
lequel  en  vertu  du  statut  de  la  10e 
et  lie  Vie.  chap.  10,  avait  le  pou- 
voir de  mettre  en  gage  les  effets  de 
son  commettant  :  En  conséquence, 
les  jugements  rendus  en  Cour  in- 
férieure infirmés,  l'action  du  De- 
mandeur maintenue,  la  saisie -ga- 
gerie  déclarée  bonne  et  valable, 
et  l'intervention  déboutée. 
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SALE— REDUCTION  OF  PRICE. 


The  sale  of  an  immoveable  by  the 
Sheriff,  which  does  not  contain  the 
extent  of  ground  described,  gives 


Le  défaut  de  contenance,  dans  un 
immeuble  vendu  par  décret,  donne 
droit  à  l'adjudicataire  de  demander 
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ihe  purchaser  the  ri^ht  ùi  demand- 
ing a  reduction  of  the  price  pio- 
poctionateto  the  extent  of  grocuad 
deficient. 

Paradii  vê.  AUanu 


diminntioo  da  nrix  dans  lee 
tionsdu  prix  <Kachat  et  da 
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SEIGNIORIAL  RIGHTS. 


*Vf 


Held,  that  the  arret  of  the  King 
of  France,  of  the  6th  July,  JlTl^ 
can  only  be  made  to  apply  to  cases 
where  the  seignior  has  refused  to 
grant  his  unconceded  lands  ;  that 
the  arrêt  of  the  17th  March.  1732, 
merely  enjoins  the  clearing  or  forest 
lands,  forbidding  the  sale  of  such 
lands  ;  but  that  these  two  arrêta 
afford  no  remedy  to  a  centitcdre 
who  complains  that  the  rate  of 
rentes  is  too  hi^h  ;  that  there  is  no 
positive  law  limiting  the  rate  of 
cens  et  rentes  ;  that  a  deed  of  con- 
cession imposing  one  sol  of  cens  et 
rentes  and  seven  sols  of  rente  conn 
stituiey  is  not  a  deed  of  sale^  and  is 
not  consequently  void  or  voidable  ; 
and  that  in  the  case  submitted,  the 
Court  has  no  power  to  reduce  the 
rate  of  cens  et  rentes. 

LangUnsvs.  Martel, 


Jngé,  que  l'arrêt  da  Roi  de 
ï*rance,  du  6  juillet,  1711,  n'est  ap- 
plicable qu'au  caa  où  un  seigneur 
aurait  refusé  de  concéder;  que  celui 
du  15  mars.  17^,  ordonne  unique- 
ment le  dérrichement  des  terres,  et 
prohibe  la  vente  de  celles  en  boka 
debout  ;  mais  que  ces  deux  arrêts 
ne  peuvent  nullement  s'appliquer 
au  cas  où  on  censitaire  ae  pJaint  du 
taux  des  rentes  qu'on  lui  a  im- 
posées ;  qu'il  n'y  a  point  de  lois 
positives  oui  fixent  le  taux  dea 
rentes  ;  qu'un  contrat  de  concession 
qui  impose  un  sol  de  cens  et  rentes, 
et  sept  sols  de  rente  constituée, 
n'est  pas  une  vente,  et  conséquem- 
ment  n'est  pas  nu^  ni  annulable  ; 
que  dans  le  caa  particulier  la  Cour 
n'a  pas  le  pouvoir  de  diminuer  le 
taux  des  rentes. 
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SEIZURE. 
1.  Held,  that  upon  the  seizure  of  |     1.  Jugé,  que  dans  la  aaisie-exé- 
moveables  under  a  Writ  of  Fieri   cution  de  meubles,  le  commande- 
Facias,  no  demand  of  payment  is   ment  de  payer  n'est  pas  nécessaire, 
necessary.  | 

Lee  vs,  Lampson,  148 


SEIZURE.    FORMALITIES  OF. 


2.  Held,  that  upon  seizure  of  real 
efttate,  the  absence  of  a  witness  to 
the  seizure,  recorSj  the  want  of  an 
election  of  domicile  by  the  party 
seizing  and  by  the  bailâ!',  the  omis- 
sion to  state  whether  the  seizure 
was  effected  before  or  after  twelve 
o'clock,  and  that  a  demand  of  pay- 
ment was  made,  when  such  execu- 
tion is  directed  against  the  move- 
ables only,  are  not  sufficient  grounds 
to  impugn  the  validity  of  sooh 
seizure. 


2.  Jugé»  que  sur  saisie  réelle» 
l'absence  de  raoors,  l'élection  de  do* 
micile  du  saisissant  et  de  l'huissier, 
de  mention  de  l'avant  ou  de  l'après 
midi,  et  du  commandement  de 
payer,  lorsqu'il  a  eu  lieu  sur  exé- 
cution contre  les  meubles,  n'est  pas 
cause  de  nuUité. 
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That  the  Retara  of  the  Sheriff 
tliat  the  advertisementfl  and  publi- 
cations of  the  sale  have  beeirmade, 
isconcloaiTe  until  such  return  is 
declared  false. 

That  a  party  against  whom  exe- 
cution has  issue4)y-.and  who  has 
failed  to  make  opposition  within 
the  period  prescribed  by  the  41  Geo. 
IIL.  cap.  ly  sec.  11,  is  for  ererpre- 
duaedfrom  the  right  of  ayailing 
himself  of  any  irregularities  in  the 
seizure  of  his  immoveables  and  of 
the  proceedings  thereon. 


Que  le  certificat  du  Shérif  que 
les  annonces  et  publications  ont  été 
faites^  fait  foi  jusqu'à  ce  que  tel 
certifiusat  ait  été  déclaré  faux. 

due  faute  de  s'être  opposé  dans . 
le  temps  fixé  par  le  Statut  41  Geo. 
Zy  ch.  7y  sect,  lly  le  saisi  est  pour 
toujours  forclos  du  droit  d'invoquer 
les  nullités  de  la  saisie  de  ses  im- 
meubles, ainsi  que  des  procédés 
qui  y  ont  rapport* 
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SHERIFF— LIABILITY  OF,  TO  PRINTERS. 


In  an  action  by  the  Printer  of  the 
Q^ta/^c  QazeUe,  published  by  autho- 
rity, against  the  SherifT,  for  the 
price  of  advertisements  of  legal 
sales  inserted  in  the  said  Gazette, 
held,  that  the  latter  is  alone  liable, 
and  that  there  is  no  privity  of  con- 
tract between  the  Printer  and  the 
Plaintifis  at  whose  suit  the  pro- 
perties advertised  are  brought  to 
sale. 

Stevenson  v8,  Boston. 


Dans  une  action  intentée  par 
l'Imprimeur  de  la  Gctzette  de  Québec 
jmbliée  par  autorité,  contre  le  Shé- 
rif, pour  le  coût  des  avertissements 
de  décrets  publiés  dans  la  dite 
Gazette,  jugé,  que  le  Shérif  seul 
est  responsable,  et  qu'il  n'existe 
aucun  contrat  entre  l'Imprimeur  et 
les  parties  à  la  poursuite  desquelles 
les  immeubles  saisis  sont  décrétés. 


17 


SHERIFF— iSfe  Contrainte. 


STATUTE. 


CFFECT  OF  CRROR  IN  A  STATUTS. 


Held,  that  a  typographical  or  cle- 
rical error  in  the  engUsh  text  of  a 
Statute,  by  the  insertion  of  the  word 
'< these"  instead  of  the  word 
'<  third,"  cannot  be  corrected  by  a 
reference  to  the  french  text,  in 
which  no  such  error  occurs,  and 
that  the  Court  will  not  presume 
what  meaninffthe  Legislature  in- 
tendedy  bat  wfll  take  the  text  as  it 
finds  it. 


d'l 


Jugé,  Gu'une  erreur  cléricale  ou 
pographique  dans  le  texte  anglais 
J'un  Statut,  par  la  substitution  du 
mot  "  these"  pour  le  mot  *'  third," 
ne  peut  être  corrigée  en  référant  à 
la  version  française,  dans  laquelle 
l'eneur  n'existe  pas,  et  que  la  Cour 
ne  présumera  pas  quelle  a  été  l'in- 
tention de  la  L^islature,  mais 
prendra  le  texte  tel  qu'il  se  trouve. 


ArAambatit  v$  Roy  éU  Picotte  and  Poirier. 


fis 
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SUBROGATION. 

Heldy  that  a  deed^  by  which  it  is 
declared  that  the  payment  made 
by  a  debtor,  is  so  made  with  the 
monies  of  a  third  party,  borrowed 
upon  the  condition  of  subrogating 
such  party  to  the  rights  of  the  cre- 
ditor, and  that  such  declaration  is 
made  for  the  purpose  of  effecting 
such  subrogation  (such  ihird  party 
not  being  present  at  the  execution 
of  the  d^y)  does  not  effect  a  sub- 
rogation in  favor  of  such  party,  by 
reason  of  want  of  adceptation  on  his 
part,  nor  does  the  stipulation  to  that 
effect,  with  the  debtor,  effect  sach 
subrogation,  by  reason  of  the  ab- 
sence of  an  authentic  instrument, 
as  evidence  of  the  loan  and  of  its 
object,  at  a  period  anterior  to  the 
payment  ;  also,  that  the  allegation, 
in  an  opposition,  of  a  parol  contract, 
anterior  to  the  payment,  that  the 
monies  were  loaned  to  the  debtor, 
upon  condition  that  the  lender 
should  be  subrogated  to  the  rights 
of  the  creditor,  cannot  be  taken  as 
admitted,  although  such  opposition 
is  not  contested,  upon  the  prmciple, 
that  a  contract  of  such  a  character 
could  only  be  proved  by  an  authen- 
tic instrument,  which  would  render 
certain  the  period  at  which  the  loan 


was  made  ;    and  lastly,    that  the 


Jugé,  qu'an  acte,  dans  lequel  le 
débiteur  déclare  payer  des  deniers 
d'un  tiers,  tels  deniers  empruntés  à 
la  condition  de  fournir  à  ce  tiers  une 
subrogation  aux.  droits  du  créancier, 
et  que  cette  déclardtion  est  faite 
aux  fins  d 'opener  telle  subrogation, 
(ce  tiers  n'étant  pas  présent  àl'acte,) 
n'opère  pas  une  subrogation  par  le 
créancier)  par  défaut  d'acceptation 
de  la  part  du  tiers,  et  ne  peut  non- 
plus  opérer  une  subrogation  par  la 
convention  avec  le  débiteur,  par 
défaut  d'un  acte  authentique,  con- 
statant le  prêt  et  la  destination  de 
tel  prêt,  antérieur  au  paiement; 
encore,  que  l'allégué,  dans  une  op- 
position, d'une  convention  verbale 
antérieure  au  paiement,  que  les  de- 
niers ont  été  prêtés  au  débitear  par 
un  tiers,  à  la  condition  de  lui  ob- 
tenir la  subrogation  aux  droits  du 
créancier,  ne  peut  être  considéré 
comme  admis,  quoique  telle  oppo- 
sition ne  soit  pas  contestée,  sur  le 
principe  qu'il  faut  preuve  de  telle 
convention  par  acte  authentique 
qui  puisse  rendre  certaine  la  date 
du  prêt  ;  et  enfin,  que  l'acceptation, 
faite  après  coup  par  le  prêteur,  de 
la  cession  des  droits  du  créancier, 
est  de  nul  effet  pour  lui  obtenir  la 
subrogation,  sur  le  principe  que  la 
dette  a  été  complètement  éteinte  à 
l'instant  du  paiement. 


acceptation,  subsequently  made  by 
the  lender,  of  the  assignment  of  the 
rights  of  the  original  creditor,  is 
inoperative  to  effect  the  subrogation, 
because  the  original  debt  was  com- 
pletely extinguished  at  the  time  of 
the  payment 

Filmer  and  Beil,  130 

SURETY. 

Held,  that  abend  conditional  upon  |  Jugé,  que  le  cautionnement  pour 
the  due  fulfilment  of  the  duties  of  '  l'exécution  des  devoirs  d'un  officier 
an  officer  in  a  Buik,  is  made  void  '  de  Banque,  est  mis  au  néant  par  la 


by  the  reduction  of  the  salary  sti- 
pulated, in  favor  of  such  officer,  in 
and  by  the  deed  containing  such 
bond,  and  that  such  reduction, 
without  the  consent  of  the  sureties, 
has  Uie  effect  of  a  novation. 
7%e  City  Bank  t».  Brown, 


réduction  du  salaire  stipulé  en 
laveur  de  cet  officier,  dans  Pacte 
qui  contenait  tel  cautionnement,  et 
que  cette  réduction  de  salaire,  sans 
la  participation  des  cautioiis,  a  VeSkt 
d'une  novation. 

246 
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TAVERN  LICENSES,  GRANTING  OF 


The  Mayor  and  Councillors  of  the 
City  of  Quebec,  under  the  14th  and 
15th  Vict.,  Cap.  100,  sects.  5th  and 
6th,  have  a  discretionary  powet  as 
to  aie  confirming  or  refusing  to  con- 
firm certificates  for  Tavern  licenses  ; 
and,  in  the  exercise  of  the  discretio- 
nary power  so  vested  in  them,  they 
are  not  liable  to  be  controlled  by 
the  Superior  Court,  or  the  Judges  of 
that  Court  in  vacation. 

LawUnr^'Ex  parte. 


Le  Maire  et  les  Conseillers  de  la 
Cité  de  Québec,  en  vertu  de  la  14e 
et  15e  Vie.  chap.  100,  secs.  5iéme 
et  6ième,  ont  un  pouvoir  discrétion- 
naire quant  à  la  confirmation  ou  au 
refus  de  confirmer  les  certificats 
pour  licences  d'auberge;  et,  dans 
l'exercice  du  pouvoir  discrétionnaire 
qui  leur  est  confié,  ils  ne  sont  pas 
sujets  au  contrôle  de  la  Cour  Supé- 
rieure ou  des  juges  de  cette  Cour  en 
vacance. 

274 


TAX  FOR  LAW  REPORTS, 
See  Advocates. 

TESTAMENTARY  EXECUTOR,  REMOVAL  OF. 


Held,  Ist.  That  where  an  Execu- 
tory whose  powers  have  been  ex- 
tended by  a  Testator,  beyond  a  year 
and  a  day,  has  become  insolvent, 
and  is  making  away  with  the  estate, 
the  Court  will  interfere  to  deprive 
him  of  the  control  of  the  property, 
and  oust  him  from  his  ofiice  :  and  2d. 
That  the  Court  has  no  power  to  ap- 
point a  sequestrator. 

Maddnloak  vs.  Dease, 


Jugé,  1.  Qu'un  Exécuteur  testa- 
mentaire, dont  les  pouvoirs  sont 
prolongés  au-delà  de  l'an  et  jour, 

r*L  est  devenu  insolvable,  et  qui 
sipe  les  biens  de  la  succession, 
peut  être  déchu  par  la  Cour  de  l'ex- 
écution testamentaire  et  de  l'admi- 
nistration des  biens  délaissés:  et 
2d.  Que  la  Cour  dans  ce  cas  n'a 
pas  le  pouvoir  de  nommer  un  sé- 
questre. 

71 


TIERS-DÉTENTEUR. 
The  I^s  détenteur  is  never  pre-  f     L'on  ne  présume  jamais  que  le 
■nmed  to  bind  himself  personally.       tiers  détenteur  s'oblige  personnelle- 

I  ment. 

La  Banque  du  Peupte  vs,  Gingras.  243 


VARIANCE 

Held,  1.  That  a  variance  between 
the  original  Writ  of  Summons  and 
a  copy  is  a  nullity  which  cannot  be 
amended  without  the  consent  of  the 
Defendant  ;  and  2.  that  in  such  case, 
it  is  not  necessary  to  inscribe  en 
jaux  against  the  bailifi's  return. 

Uiiberge  ve.  Pattenaude. 


IN  A  WRIT. 

Jugé,  1.  Que  la  non  conformhé 
de  la  cojpie  avec  l'original  d'un 
Writ  de  Sommation  est  une  nullité 
qui  ne  peut  être  amendée  sans  le 
consentement  du  Défendeur;  et  2. 
Qu'il  n'est  pas  besoin  de  l'inscrip- 
tion de  Faux  à  l'encontre  du  rap- 
port de  l'huissier  en  pareil  cas. 
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WILD  LANDS— «See  Possxssion. 
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